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MKHONTOWESIZWE GODOLOZI
MOGAPI SOLOMON TLHAPI

FOUNDATION FOR HUMAN RIGHTS

PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA

MINISTER OF JUSTICE AND CONSTITUTIONAL

NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS

19

21 Applicant

22" Applicant

Applicant

1 Respondent

2" Respondent

3 Respondent

4t Respondent

Respondent

6" Respondent
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SUPPORTING AFFIDAVIT - STEPHANS MBUTI MABELANE

|, the undersigned,

STEPHANS MBUTI MABELANE
do hereby make oath and state as follows:
Introduction

1. | am an adult male born on 5 April 1957. | am the brother of the late Matthews
Mabelane ("Matthews" or "my brother") and the 15" Applicant in this

application.

2. Matthews died in detention on 15 February 1977, whilst under interrogation by
the notorious Security Branch ("SB"), at the John Vorster Square police station

("JVS"). He was anly 22 years old at the time of his death.

3. The facts deposed to in this affidavit are within my knowledge, unless
otherwise stated or indicated by the context, and are true and correct to the

best of my knowledge.

4. | depose to this affidavit on behalf of the surviving members of the Mabelane

family.
The life of Matthews Mabelane

5. Matthews was born in 1954 in Soweto. He was the third born of six children.
In 1958, our family was forcefully removed from our home in Sophiatown under
the Natives Resettlement Act of 1954. The apartheid government relocated

our family to Zone 1, Meadowlands where Matthews grew up.

SR



10.

132

10638

Matthews attended Madibane High School in Diepkloof, Soweto and it was
during his high school career that he became politically active. Together with
other students from Soweto, Matthews vehemently opposed the apartheid
regime and the policies that affected the daily living of black people in

South Africa.

Matthews joined the Soweto Students Representative Council ("SSRC"). The
SSRC then was led by Mr Tsietsi Mashinini who died many years later in exile
under mysterious circumstances. The SSRC comprised of students from
different schools in Soweto. At first, it was formed as an Action Committee of
the South African Students Movement. The SSRC led the 16 June 1976 mass
student demonstration in Soweto to which the apartheid government

responded with brutal violence.

During the 1976 student uprisings in Soweto, Matthews and several other
students from Madibane High School mobilised against the adoption of
Afrikaans as compulsory medium of instruction in terms of the Bantu Education
Act of 1953. On 13 June 1976, scores of students gathered at the Orlando
Donaldson Community Hall in Soweto to discuss the imposition of the Bantu
Education system. The students decided to protest peacefully on
16 June 1976. Over the ensuring days, hundreds of protesting students were

gunned down by the South African Police ("SAP").

After the 16 June 1976 demonstrations, the apartheid police apparatus went
into full swing in search of student leaders of the SSRC. Out of fear of arrest,

Matthews went into hiding.

In late 1976, Matthews joined uMkhonto we Sizwe ("MK"), the armed wing of

the ANC. He left Meadowlands for Botswana in October 1976 to undergo
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military training. Matthews intended to join the liberation struggle to fight the

apartheid government in a more direct and militant manner.

Matthew's death in detention

11.

12.

13.

14.

On 21 January 1977, my brother was apprehended by the police near Zeerust
while crossing back into South Africa from Botswana. He was detained in terms
of section 6(1) of the Terrorism Act. This was after the Minister of Police,
Jimmy Kruger, announced that amnesty would be granted to children who left

South Africa to join liberation movements.

After a few days which cannot be accounted for, Matthews was booked into
JVS on 27 January 1977. No explanation has been provided by the police as
to what they did with him between 21 and 27 January 1977. He was never
charged with any criminal offence. Given the modus operandi of the SB, it is

likely that Matthews was subjected to torture prior to his detention at JVS.

Matthews was detained, interrogated, and most likely tortured for 19 days
before he fell to his death from the infamous 10" floor of JVS on
15 February 1977. According to statements made by SB members at the
subsequent inquest, on 15 February 1977 at approximately 08h40, Matthews
arrived at the interrogation room on the 10" floor for questioning. There were
three officers in the room at the time, namely Warrant Officers Leana Viljoen

and Petrus Daniel Jordaan and Sergeant Jacobus Johannes Cilliers.

Shortly after the commencement of the interrogation, the questioning was
interrupted as Warrant Officer Jordaan was apparently summoned to the lifts
by a telephone call. According to Jordaan’s statement, he claimed that he toid
Matthews that he expected his father to be waiting for him at the lift, and that

he “was going to quickly get his father”.

133
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Whilst the interrogation was adjourned, the police members alleged that

Matthews tried to escape from police custody. They claimed that he dashed
for the window, exited the window and began walking along a ledge on the
outer wall when he lost his balance and fell. The police allege that the two
police officials present in the office were unable to stop him. According to the
police, Matthews fell and cleared the roof of the garage and landed on the
bonnet of a vehicle in the car park some six meters away from the edge of the

building.

When our family retrieved Matthews' body from the government mortuary, my
father discovered a disturbing message on the lining of his trousers which
Matthews had written for our brother, Lasch Mabelane. The message read:
"Brother Lasch, tell mother and my other brothers that the police will push me

from the tenth floor. | bid you farewell "

Questions surrounding Matthews' death

17.

18.

An inquest into Matthews' death was held at the Johannesburg Magistrates
Court on 30 May 1977, under inquest number 287/77. The inquest was
presided over by Magistrate WP Dormehl. The prosecutor in the inquest was
Mr NJ van Vuren. Evidence by the State comprised entirely of evidence from
the police officials who participated in Matthews’ arrest, detention and/or

interrogation.

As the family, we were not afforded an opportunity to lead evidence during the
inquest and the process was concluded within a day without any medical
information being presented, aside from the state’s post-mortem report. No

cross-examination of the witnesses was conducted.
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The Court accepted without question the version of events provided by the
police. Accordingly, Magistrate WP Dormehl found that Matthews died of
multiple injuries which he sustained after he accidentally fell to his death from
a ledge on the 10" floor of JVS. He concluded that there was nobody to blame

for the death.

Our family, in particular our father, never accepted the police version or the
finding of the inquest. The manner in which Matthews passed away was similar

to the deaths of other activists during detention under the Terrorism Act.

On 20 February 1979, the United Nations Special Committee against
Apartheid reported on Matthews' death. The Special Committee rejected the
inquest finding remarking that "it would be absurd to suggest that [Matthews]

attempted to escape through a window of the tenth floor of a building".

The Truth and Reconciliation Commission

22.

23.

When the TRC commenced its work in 1996, we were hopeful that the police
officers who were implicated in Matthews' death would apply for amnesty so
that the truth could be revealed and that we could have justice for Matthews.

This did not happen.

> 4
My father, Phillip Mabelane, presented his story before the TRC's Human
Rights Violations Committee on 23 July 1996. My father testified that on
16 February 1977, two police officers, one white and one black, came to our
home and instructed him to accompany them to JVS because, as they

explained in Afrikaans, Matthews had misbehaved. My father testified that:

‘We went to the tenth floor where they told me that my child was there

and was interrogated and jumped through the window and fell down from
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the tenth floor. | asked how did he come through because he was in your
hands. No, we just saw him, suddenly we saw him going through the

window.

“After that they told me that ... | do not have the right to take any steps
regarding this matter, according to the law. All | could do is for them to
release the corpse to me that | should bury it myself. Truly, | did that, |

buried my son.”

The TRC, at volume 3, chapter 6 of its final report, found “the former state, the
minister of police and the commissioner of police at the time responsible for
the death im custody of Mr Matthews Mabelane and for the gross violation of

human rights.”

The Family's Truth-Seeking Process

25.

26.

27.

We do not believe the inquest finding that nobody was to blame for the death
of Matthews, and we have been pushing to reopen the inquest for several
years, without success. We were greatly encouraged by the historic reopening
of the inquest into the death in detention of Ahmed Timol. My brother, Lasch,
attended much of the hearing and asked the lawyers representing the Timol

family to take up the case of Matthews.

Our struggle for truth and justice was spearheaded by my father, Philip
Mabelane and Lasch. My father died on 9 May 2018, while Lasch died on

6 August 2020, without reaching closure.

We had hoped that after all these years those responsible for my brother's
death would come forward with the truth. lt is clear that unless they are forced

to talk about what happened they will remain silent. Only a reopened inquest
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can do this, but time is running out. Some of those involved have already died

and those still alive are now elderly.

Our lawyers have submitted formal submissions for the reopening of the
inquest. For several years they have been applying pressure on the NPA and
DPCI to finalise their investigations and to make a decision in my brother's
case. However, some 47 years after my brother's death in detention there is
still no decision. We see little urgency being applied to our case by the
authorities. Indeed, we have the unfortunate impression that the investigations

are being dragged out for as long as possible.

Conclusion

29.

30.

31.

We were appalled and shocked to hear that political interference following the
closure of the TRC suppressed hundreds of apartheid-era cases, including my
brother's case. We want to know how such an abomination of justice could

take place in the new democratic South Africa. We feel utterly betrayed.

If the death of Matthews had been investigated promptly after the closing of
the TRC we could have received closure. Mare suspects and witnesses would
have been alive, and leads could have been followed. There must be a

reckoning for the deliberate decisions that have denied us truth and justice.

We accordingly endorse the application for an independent commission of
inquiry with the necessary powers to get to the bottom of the suppression of
the TRC cases. It seems clear that the government is deeply embarrassed
about its role in closing down our cases, hence the refusal to establish an
inquiry. If the President persists in refusing to help us get to the truth, he must

be forced to do so.
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32. We also support the claim for constitutional damages to vindicate our human
rights which have been deeply violated by the suppression of our cases. Since
the policing and justice authorities have proven themselves incapable or
unwilling to pursue justice, we will use such funds to pursue truth and justice
ourselves. We will also be able to properly commemorate the memory of our

loved ones.

%N\J abelo—C

~—% STEPHANS MBUTI MABELANE

The Deponent has acknowledged that he knows and understands the contents of
this affidavit, which was signed and sworn to or solemnly affirmed before me at

onthisthe 24 dayof 1o 20

SOUTH AFRICAN POLICE SERVICE

CLIENT SERVICE CENTRE

2024 -10- 24

JOHANNESBURG CENTRAL

SUID-AFRIKAANSE POLISIEDIENS Business Address: | {

Designation:
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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

CASE NO:

In the matter between:

LUKHANYO BRUCE MATTHEWS CALATA

ALEGRIA KUTSAKA NYOKA

BONAKELE JACOBS

FATIEMA HARON-MASOET

TRYPHINA NOMANDLOVU MOKGATLE

KARL ANDREWWEBER  CERTIFIED A TRUE COPY
OF THE ORIGINAL
KIM TURNER
TAYLA [LSLEY

BA Law (UP) - LLB (UP)
Commissioner of Oaths
Ex Officlo / Practising Attorney R.S.A
THE LEONARDO
75 Maude Street, Office Leve! 12,
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{(011) 784-3310
Mobile: +27 (0) 72 839 9229
Emall: tayla@ianlevitt.co.za
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SUPPORTING AFFIDAVIT - THULIKUBHEKA

[, the undersigned,

THULIKUBHEKA

do hereby make oath and state as follows:

Introduction

I am an adult woman, residentin KwaZulu-Natal. | am the only remaining child

of Niombikayise Kubheka ("Ntombi" or my "mother”).

[ am the 16" Applicantin this application.

Unless the context indicates otherwise, the facts containedin this affidavit are
within my personal knowledge and are, to the best of my belief, both true and

correct.

I depose to this affidaviton behalf of myself and generally on behalf of my family.

Ntombikayise Kubheka

(o)}

My mother was born and raised in KwaMashu, Durban, KwaZulu Natal. Shewas
politically active and believed greatly in the vision of democracy that compelled
many to take up the fightagainstthe apartheid regime. Ntombiwas an operative

for the African National Congress' armed wing, uMkhonto weSizwe.

Niombi's activities aroused the suspicions of the Security Branch ("SB") of the

then South African Palice. In particular, the notorious Vlakplaas unit of the SB

141
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(also known as "C1") soughtto obtain information on Ntombi's activities involving

MK operatives in and outside of South Africa.

Together with the Natal branch of the SB, askaris from Viakplaas, were instructed
to infiltrate Ntombi's networks in an effort to get her to divulge informaton

regarding the liberation movement.

Ntombi's network was infiltrated by Xola Frank Mbane (“Mbane”), Nicholas Dube
(“Dube”) and Spyker Myeza. They were askaris based at Vlakplaas underthe

command of the infamous Eugene De Kock.

TRC documentsrecord that Ntombi soughtthe assistance of the askaris to assist
Musawakhe ‘Sbho’ Phewa (“Phewa") with the collection of firearms from
Transkei. Unbeknownst to Ntombi, her plea for assistance wouldiead Phewato

his death.

Ntombi never saw nor heard back from Phewa. The TRC records show that
Ntombi grew increasingly suspicious of Mbane and Dube. This presented a

problem forthe SB and they sought to murder Ntombi.

During May 1987 Ntombi was abducted. The operation was handied by Mbane
operating with Dube,’and other SB operatives who included Hentie Botha
("Botha”), Laurie Wasserman (“Wasserman”), Cassie van der Westhuizen
(“Van der Westhuizen"), Joe Coetzee, Warrant Officer Basson, Salmon du

Preez (‘Du Preez"), Roelof Baker and Andy Taylor (“Taylor”).

T X
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The TRC

12.

13.

14.

15.

16.

17.

At the TRC, there were differing accounts as to what exactly happened after
Ntombi was abducted. It appeared that after Ntombi was abducted at Battery
Beach in Durban, and she was driven to an abandoned shooting range in

Winkelspruit, on the South Coast.

At Winkelspruit, Ntombi was handed over to Taylor who then "interrogated” her
along with his colleagues. | say "interrogated," because that is whatis noted in
the TRC records. It is, however, likely that Ntombi was tortured by Taylor and his
colleagues for soon thereafter, she allegedly passed from an apparent heart

attack.

In the TRC records, it is alleged that Du Preez and Wasserman were instructed
to dump Ntombi's body in an area close to KwaMashu where shewould be easily

identified by passersby.

Ntombi's body was later buried in a paupers' grave for it was never identified.
The TRC investigation unit exnumed Ntombi's remains, and forensic analysis

revealed that the remains were indeed those of Ntombi.

Ntombi's skull was positively identified. In a twist from whatwas claimed by the
SB, it was discovered that Ntombi's skuil had a bullet wound. She had been

fatally shot.

Ultimately, Botha, Du Preez, Wasserman and Van der Westhuizen were denied

amnesty by the TRC.
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Postthe TRC

18.

19.

20.

It was the promise of the TRC that those who were refused amnesty would be
referred for prosecution. Indeed, my mother’'s case and hundreds of other cases
were referred by the TRC to National Prosecuting Authority ("NPA"). As such, it

was our collective hope that the NPA would undertake this task without delay.

What followedthe TRC, however, was a deafeningsilence and an all-consuming
lethargy on the part of the NPA. There was no movement in the matter until 24
October 2022 when the NPA announced that it would open an inquestinto the
death of Ntombi. In November 2023 the Director of Public Prosecutions in
KwaZulu-Natal decided to prosecute 5 persons in relation to the murder of my

mother. As of August 2024, they had still not been formally indicted.

The inquest or prosecution of those perpetrators who are still alive is yet to
commence. It has now been 37 years since Ntombi was brutally murdered and

discarded like an animal.

Conclusion

21.

22.

23.

| support the relief soughtin this application.

I demand an independentand ocpen commission of inquiry to get to the bottom
of why my mother's case was suppressed post the TRC. | wantto know why
those behind the suppression saw fitto denigrate the memory of my mother who

gave her life for South Africa’'s democracy.

I wantto knowwhythey treated the familieswholostloved onesas second-class

citizens not worthy of respect under the Constitution.
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24. 1 also support the call for constitutional damages to be paid to vindicate our

deeply violated rights and, at longlast, to properly commemaorate my maother and

her contribution to our freedom. We also need these damages to fightfor truth,

justice and closure because we do not trust the state to do so. The post-

apartheid state has betrayed us.

THULIKUBHEKA

The Deponenthasacknowledgedthatshe knowsand understandsthe contents of this

affidavit, which was signed and sworn to or solemnly affirmed before me at

L, v~—¢ onthisthe day of Gt 2000 .

Full Names:
Business Address:

Designation:

COMMISSIONER OF OATHS

... A. 8. MAYET

“OmMmissioner
0
Practisin: aq f Oaths

n
401 E| Zabath Houesye

" hard sty
Johannesbwge ot
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23" Applicant

15! Respondent

2" Respondent

3'd Respondent

4" Respondent

5" Respondent

6" Respondent

147



148
1084

3
SUPPORTING AFFIDAVIT — HLEKANI EDITH RIKHOTSO
I, the undersigned,
HLEKANI EDITH RIKHOTSO
do hereby make oath and state as foliows:
Introduction
1. | am a pensioner and the sister of Ignatius 'lggy' Mthebule. | am also the 17"

Applicant in this application.

2. The facts deposed to in this affidavit are within my knowledge, and unless
otherwise stated or indicated by the context, are true and correct to the best of
my knowledge. Where | make legal submissions, | do so on the advice of my

legal representatives, which advice | believe to be correct.

3. 1 also depose to this affidavit on behalf of my family.

lgnatius Mthebule

4. As | will explain in this affidavit, | do not know whether my brother is dead or alive;

and if he is dead, where his remains are.

5. lgnatius Mthebule, or Iggy as he was known and as | will refer to him in this
affidavit, was born and primarily grew up in Tzaneen in Limpopo where he did

both his primary and secondary schooling.

6. In the year 1974 iggy enrolled at the University of the North, as it then was,

where he read for a Bachelor of Commerce degree. The University of the North
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was at that time one of few higher education institutions established exclusively

for Black people.

It was during his time at the University of the North that Iggy became a student
activist and one of the founding members of the Azanian Students Organisation
("AZASO"), which | understand was aligned to the African National Congress
("ANC"). In 1977, Iggy became formally involved in the underground operations
of the ANC. He was eventually expelled from the university, whereafter he
relocated to Johannesburg to live with me in or around 1979. At the time, Iggy
worked full time for AZASO, and he had interactions with comrades who were

exiled in Swaziland and Mozambique.

In June 1981 Iggy left for Mozambique. He was supposed to return from this trip,
but he did not realise that within his AZASO office someone was passing
information about his activities to a journalist, Willie Bokala. Shortly after Iggy's
depariure, the Sowetan newspaper published an article which revealed that iggy
had skipped the country. We learned from the Sowetan Newspaper that Iggy

had gone into exile.

The public report about Iggy's departure from the country prevented him from
returning. At the time, we did not know exactly where he was, until we received
two unaddressed letters indicating that he was still alive. Through the ANC, we
were able to clandestinely meet with Iggy and became privy to his activities. He
underwent military training for the ANC and its armed wing, uMkhonto weSizwe

("MK") in Swaziland, Mozambique and Czechoslovakia.

Despite being prevented from returning to South Africa, Iggy continued to

secretly enter and exit South Africa. Everything pertaining to his movements and
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whereabouts was on a need-to-know basis. As such, we never questioned his

whereabouts or activities.

We understand that around 1983, under the instructions of the ANC, Iggy
established an underground unit known as the "Transvaal Urban Unit,” code
named the "Grace Unit," which was based in the East Rand of the then Transvaal
(the "Unit"). The Unit consisted of about 15 members who were mostly trainees
of the MK. Some surviving members of the Unit under Iggy’'s command are Peter
Mangwane, JZ Cheela, Totsie Busisiwe Memela Khambula (current CEO of the
South African Social Security Agency), retired South African National Defence
Force Major General Ntshiki Memela-Motumi and current ANC and South African

Deputy President Paul Mashatile.

The Unit reported to Sue Rabkin ("Rabkin"), a member of the ANC Regional
Politico-Military Committee ("RPMC"), who in turn reported to former South
African President Jacob Zuma ("Zuma") who was then the ANC's chief

representative in Mozambique, based in Maputo.

Our understanding is that one Joy Harnden ("Harnden"), a former state security
branch ("SB") agent under the command of one Alfred Oosthuizen
("Oosthuizen"), established connections with one Sheila Weinberg
("Weinberg"), the daughter of Eli and Violet Weinberg, both of whom were
members of the ANC and the South African Communist Party. At the time,
Weinberg was an executive member of the Transvaal Rural Action Committee of
the Black Sash and she was banned. Oblivious to Harnden's SB connections,

Sheila invited Harnden on a visit to see her ailing mother in Mozambique. The
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SB saw this as an opportunity to infiltrate the ANC in Mozambique because of

Harnden's proximity to the then banned ANC.

In Mozambique and under the instructions of Zuma, Harnden was introduced by
Weinberg as an activist and member of the Black Sash, and was linked to the
Unit with the understanding that she will assist the Unit with much needed

resources in its operations.

Iggy was one of the anti-apartheid activists who Harnden had been introduced to
in Mozambique, and about six months later, around 1986, Iggy re-connected with
Harnden in Johannesburg.® They met a few times, but Iggy failed to turn up for

what would be his last pre-arranged meeting with Harnden.

lggy's disappearance

16.

17.

18.

Post the unbanning of the ANC, Iggy did not return along with the other political
exiles. He was unaccounted for, and we enquired with the ANC's national,

regional and provincial structures to establish details about his whereabouts.

In 1991 we secured a meeting with Zuma, Ngoako Ramatlhodi and Rabkin at the
ANC's headquarters, then located at Shell House in Johannesburg. It was during
this meeting that Zuma informed us of Iggy's interactions with Harnden. He told
us that around February 1987, Iggy and Harnden arranged to meet at a bookshop
in Hillorow, Johannesburg. Iggy never arrived for the meeting and was not seen

again.

In his book Betrayal: The Secret Lives of Apartheid Spies, author Johnathan
Ancer writes that Harnden, who was in fact a Lieutenant in the SB and worked

as a spy for the SB, revealed to him that she had enquired with her handler,
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Oosthuizen, about Iggy's whereabouts after his failure to arrive for their meeting
in Hillbrow. Qosthuizen told Harnden that she did not "have to worry about him,
and that he won't contact [her] again." Harnden understood that the SB had

eliminated lggy.

Zuma promised us that the ANC would investigate lggy's whereabouts, and
failing which the whereabouts of his remains. We never heard back from Zuma

or the ANC despite following up again after the democratic elections in 1994.

In 1991, my brother Samuel Mthebule ("Samuel") decided to break the news
about lggy's disappearance and probable death to our mother. We held a

memorialisation ceremony with the ANC in February 1992 to celebrate Iggy's life.

In 1994, and on the advice of the then Minister of Safety and Security,
Sydney Mufamadi, we reported Iggy's disappearance at the Protea Paolice
Station in Soweto and a missing person's case was opened. Nothing has come

of that investigation.

The Truth and Reconciliation Commission

22.

23.

On 10 April 1997 Samuel presented a statement regarding lggy's disappearance
to the Truth and Reconciliation Commission's ("TRC") Human Rights Violations

Committee. No one applied for amnesty for Iggy's disappearance.

Samuel toid the Committee about Iggy's background, his role in the struggle for
freedom, the facts that we had uncovered about his disappearance and our
efforts to engage with various persons in the ANC government for assistance in

locating lggy's whereabouts.

152



24.

25.

26.

1089

Samuel also lamented the family's pain of having to live on without having even
had sight of Iggy's remains, or the location of his remains (assuming his demise).
At the time of the hearings, our mother was over the age of 80. She has since
passed without having had any closure on the whereabouts of her son. Samuel
requested the Committee to make further investigations to at least locate Iggy's

remains and bring them home to us to finally close that chapter of our lives.

The ANC also made brief reference to Iggy in its submission to the TRC,
however, the submission (which was only one paragraph) did not contain any

significant detail about Iggy's disappearance.

The TRC recognised Iggy as a victim of gross human rights violations. | received
reparations in the amount of R30 000.00 which was divided equally between

lggy's two minor children at the time.

Post-TRC

27.

28.

It was certainly our expectation that Iggy's case would have been investigated
when the TRC completed its work in 1998. This was, however, not to be the
case and to date lggy's case has not been concluded and his remains have not

been found.

Around 2020, my nephew, Danny Mtebule, started his own investigation into
lggy's disappearance. He wrote to the Missing Person's Task Team ("MPTT") of
the National Prosecuting Authority ("NPA") to enquire whether they were
investigating Iggy's case but did not receive substantive feedback. Danny's

confirmatory affidavit accompanies this affidavit.
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In 2021, Danny reached out to the Foundation for Human Rights to request
assistance from the Unfinished Business of the TRC programme. Pro bono
lawyers were appointed to assist us in taking the Iggy's case forward. Since
then, the MPTT collected DNA samples from Iggy's family members, including
myself. We were hopeful at the time that results would be forthcoming, but the

progress has been extremely slow.

Iggy's matter is presently being investigated by the Directorate for Priority Crime
Investigation ("DPCI") and the NPA with the view to open an inquest. We are
told that the investigation reached a dead end because the members of the ANC

with knowledge of Iggy's disappearance are not willing to cooperate.

Conclusion

31.

32.

The lack of progress in Iggy's matter, and the ANC's apparent refusal to provide
information about Iggy's disappearance has left us with feelings of frustration,
disappointment, anger, betrayal and defeat. The government and the authorities
responsible for the investigation and prosecution of TRC case have not kept true
to the promise of the TRC. Not only was Iggy violated by the apartheid regime,

but we too have been violated by our democratic government.

For the reasons detailed above, | support the relief claimed in this application.
Constitutional damages will help us to undertake further investigations so as to
establish whether Iggy is indeed deceased; and if so, how he died, who was
responsible for his death, and where his remains are. | also support the relief
requiring an independent and public commission of inquiry to be appointed to

determine the truth surrounding the political suppression of the TRC cases.
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CONFIRMATORY AFFIDAVIT — DANNY DANIEL MTEBULE

[, the undersigned,

DANNY DANIEL MTEBULE

do hereby make oath and state as follows:

1.

I am an adult man, and | am the nephew of Ignatius 'lggy’ Mthebule and the

seventeenth (17") applicant in this matter.

The facts contained in this affidavil are to the best of my belief both true and
correct. They fall within my personal knowledge or are apparent from

documentation under my control, except where the context indicates otherwise.

I have read the seventeenth (17") applicant's supporting affidavit, and | associate

myself therewith and confirm the contents thereof insofar as they relate to me.

For the reasons set out in the supporting affidavit of the seventeenth (17")
applicant and the other papers filed herein, | support the relief sought in the notice

of motion.
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The Deponent has acknowledged that he knows and understands the contents of this
affidavit, which was signed and sworn to or solemnly affirmed before me at
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MUSHWANA INCORPORATED RBA
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SUPPORTING AFFIDAVIT - THE FAMILY OF IRENE AND RICHARD MOTASI

|, the undersigned,

TSHIDISO MOTASI

do hereby make oath and state as follows:

Introduction

(@]

| am an adult male, residentin Jabulani, Soweto, Gauteng. | am the only child of

Tumelo Richard Motasi and Irene Busisiwe Motasi ("my Parents").

I am the 18" Applicantin this application.

The facts deposed to in this affidavit are within my knowledge, unless otherwise
stated or indicated by the context, and to the best of my knowledge are both true

and correct.

| depose to this affidavit on behalf of my family and, in particular, my

grandmother, Sibongile Gloria Hlabangane, the mother of the late Irene Motasi.

My parents were shot dead in my presence at our home in Hammanskraal on
1 December 1987 by the Security Branch (SB) of the erstwhile South African

Police (the "SAP"). | was five years old at the time.

Irene and Richard Motasi

6.

My father, Richard, was a police officerand my mother, Irene, was a nurse. They

were both stattoned in Hammanskraal, Pretoria, and they lived there. From what
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we know, my parents were not involved in the political struggle against apartheid,
despite the accusation that my parents were communicating with the ANC in
Zimbabwe. As far as we know, my parents were living quite a normal life, and

they had no political affiliations.

My mother was Zimbabwean by descent and had family ties in Zimbabwe. As
such, the family travelled between South Africa and Zimbabwe for familial

reasons not political reasons.

My father was based at the Police College at Hammanskraal During August
1986 my father had been assaulted by his superior, Colonel Van Zyl, leaving him
with a burst eardrum and other injuries. With the assistance of Savage Jooste &
Adams, my father instituted a personal injury claim against Constable
Vreugdenburg, Sergeant Raath and Warrant Officer Le Grange, which triggered
a slew of abuse and torment at his workplace, and ultimately led to his
suspension from the SAP. Unsuccessful efforts were made to pressure my father
to withdraw the damages claim. It is likely that my father's refusal to drop the

claim led to his murder.

According to the TRC Report, around this time the Northern Transvaal Security
Branch ("SB") compiled a file on my father which falsely claimed that he was an
ANC operative who was handing over sensitive information over to the ANC in
Zimbabwe and Johannesburg According to evidence led at the TRC, Brigadier
Jacob Gabrielle Stemmet — the Divisional Commissioner of the Northern
Transvaal Division — General Marthinus Dawid Ras, Brigadier Jack Cronje and

Colonel Koos Kloppers decided that my father should be eliminated as he posed
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a threat to national security. This order was given to Captain Philipus Johannes

Corenelius Loots, Captain Jacque Hechter and Warrant Officer Paul van Vuuren.

According to the Amnesty Committee decision (AM5462/97), on the morning of
1 December 1987, Loots, Hechter and Van Vuuren met to plan the murder. They
put together a team, which included the notorious askari from Vlakplaas, Joe

Mamasela.

On the evening of 1 December 1987, our house was invaded, and my parents
were shot and killed. As | was an infant at the time, and given the massive trauma

| suffered, | am not able to recall the events of that tragic night.

My grandmother testified at the TRC that while she was in mourning, a police
officer visited her demanding my father's police uniform. The manner in which
my grandmother was approached caused her much hurt and torment She was
threatened with a gun, and she was intimidated. The week leading up to the bunal
of a loved one is a deeply solemn time in our culture. It i1s a time of ritual,
remembrance and familial comfort. By bringing in an element of violence into that
space, by intimidating my grandmother, and by bringing weapons, the police

officers showed utter contempt for my grandmother and our family.

The TRC

13. Loots, Hechter, General Ras and Brigadier Cronje applied for amnesty. Ras and

14.

Loots were granted amnesty for both murders.

Joe Mamasela, Colonel Kloppers, Commissioner Stemmet and Mr Danny

Selahle, who drove the perpetrators to our home, did not apply for amnesty.
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Hechter and Van Vuuren were granted amnesty for my father's murder, but not

my mother's murder.

Following the TRC, we received reparations of about R30,000 .00 (thirty thousand
Rands), and my children received bursaries from the Presidential Fund, but this

has not done little to heal the emotional wounds we bear as a family.

Post the TRC

16

18

It was our expectation that after the TRC, prosecutions would follow. We
expected, in particular, that Commissioner Stemmet, Joe Mamasela, Colonel
Kloppers and Danny Selahle would be prosecuted as they did not apply for
amnesty. We expected Hechter and Van Vuuren to be prosecuted for the murder

of my mother, as they were denied amnesty for her killing.

The political suppression of the cases has ensured that most of the suspects
were allowed to go to their graves without facing justice. As far as we are aware,
only Stemmet, Ras, Loots, Kloppers and Mamasela remain alive today The
authorities could have taken legal steps against Stemmet, Kloppers and
Mamasela, as they did not apply for amnesty, but they have failed or declined to

do so

Instead, what followed was a long period of silence. It was only in 2018 that the
Hawks approached us and informed us that they were now investigating the
matter This followed prompting by the Foundation Human Rights in early 2018,
which urged the NPA and DPCI to investigate approximately 20 emblematic

cases from our past, which included the murder of my parents Unfortunately,
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nothing much has happened pursuant to this investigation, which is apparently

ongoing. The investigation officers have been changed repeatedly.

It has been nearly 37 years since my parents were murdered. The inexcusable
delay in the investigation and prosecution of this matter has been deeply hurtful
for us. My grandmother who is now 92 years old has waited all these years for
justice and truth. She has been denied closure, even in the twilight of her life. |
too have also been deeply emotionally scarred by the murder of my parents. The
subsequent faillure to hold those responsible accountable has added insult to

injury and exacerbated our trauma.

Living without parents, over all these years, has been extremely painful for me
My mental health has substantially deteriorated and | have even received

treatment for depression and anxiety.

We now feel betrayed by the government for deliberately blocking justice that
was due to us. The conduct of the post-apartheid state has been disgraceful and
unforgiveable They have treated the victims of apartheid-era crimes with

contempt and disdain There must be a reckoning.

Conclusion

22.

We support the relief sought in this application An independent and open
commission of inquiry is necessary to get to the bottom of the political
interference  We need answers and we have a right to know who was behind
the mass denial of justice to us. We also support the claim for constitutional
damages to address the deep violation of our constitutional rights to human

dignity, equality and the rule of law.

A
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TSHIDISO MOTASI

The Deponent has acknowledged that he knows and understands the contents of this
affidavit, which was signed and sworn to or solemnly affirmed before me at

r on thisthe \  day of 202

COMMISSIONER OF OATHS
N

Full Names. {\\

Business Address:

. A. S. MAYET
. L ommissioner of Oaths
Designation: Practising Attorney
401 Elizabeth Housa
18 Pritchard Street
Johannesburg

o fre w2
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SUPPORTING AFFIDAVIT — NOMALI RITA GALELA

|, the undersigned,

NOMALI RITA GALELA

do hereby make oath and state as follows:

Introduction

| am an adult female pensioner resident in Ggeberha in the Eastern Cape. | am

the wife of the late Twasile Champion Galela ("Champion" or "my husband").

| am the 19" Applicant in this application.

The facts contained in this affidavit are within my knowledge, and unless
otherwise stated or indicated by the context, are true and correct to the best of

my knowledge.

| depose to this affidavit on behalf of my family, and on behalf and with the
support of the families of the late Sipho Hashe ("Sipho") and Qagawuli Godolozi
("Qaqawuli"). The supporting affidavits of the Hashe family and the Godolozi
family are attached hereto, marked as "NRG1" and "NRG2". The deponents to
NRG1 and NRG2 are Phumeza Mandisa Hashe and Mkhontowesizwe Godolozi,

the 20t and 215t Applicants in this application.

Champion, Sipho and Qaqawuli were members of the Port Elizabeth Black Civic
Organisation ("PEBCQ"), an affiliate body of the then United Democratic Front

("UDF") which was aligned to the African National Congress ("ANC"). They were
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kidnapped by the Port Elizabeth Security Branch ("the PE SB") of the former
apartheid state on 8 May 1985. They were murdered a day or two after their
kidnapping and their bodies were burnt and disposed. Champion, Sipho and

Qagawuli became widely known as the PEBCO 3.
Champion Galela

6. Champion was born on 24 October 1947 in Korsten, Port Elizabeth. His family
relocated to KwaZakhele, a township in Port Elizabeth, in 1957 where he
continued his education at Ebhongweni Primary School and Zikweni Primary

School before he completed his schooling at KwaZakhele High School.

7. Champion and | married in 1975. Two sons, Tebogo Galela and Lehlohonolo
Galela were born of our marriage. My children were two and five years of age

when Champion disappeared in 1985.

8. During the late 1970s, Champion worked as a salesperson at Town Talk
Furniture in Port Elizabeth. He was also a passionate photographer who took
photographs at social events, and a sports fanatic who especially loved martial

arts (he had a black belt in karate).

9. Champion was active in the struggle against the apartheid regime. Whilst
employed at Town Talk Furniture, he was a member of the General Workers
Union of South Africa. In 1894, he was co-opted to the PEBCO. He became the
Organising Secretary under Qaqawuli Godolozi, the President of PEBCO since
1980, and he also worked closely with Sipho Hashe, the fourth General Secretary
of the PEBCO. The PEBCO 3 played a prominent role in organising and

coordinating resistance activities in the Port Elizabeth area such as consumer
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and bus boycotts, stay aways and protest marches. These activities were so
effective that they forced the Port Elizabeth Chamber of Commerce to negotiate
with the PEBCO leadership. Their demands included better housing and
affordable rent for black residents of Port Elizabeth, better living conditions,
better working conditions and wages, transport, education, schools, medical care
and the abolishment of the bucket system. Some describe that the activities of
PEBCO rendered the Eastern Cape in general and particularly Port Elizabeth

ungovernable for the apartheid state.

The activities of PEBCO placed Champion on the radar of the PE SB. He was
subject to constant harassment by the security forces, he was arrested, detained

on several occasions and our family home was constantly raided.

The kidnapping and murders of the PEBCO 3

11.

12.

Some days before the murders, Sipho made telephone contact with Tozamile
Botha, a co-founder and former member of the PEBCO who was exiled in
Lusaka, Zambia. Sipho requested Botha to organise funding for the PEBCO, and
Botha in return indicated that he would ascertain the possibility of obtaining
funding from the British Embassy. The conversation between Sipho and Botha
was intercepted by Colonel Gideon Nieuwoudt ("Nieuwoudt"), a notorious

member of the PE SB who was monitoring Sipho's movements and activities.

On 8 May 1985, the PE SB lured the PEBCO 3 to the then Hendrik Verwoerd
Airport in Port Elizabeth under the impression that they were to meet an official
from the British Embassy who would give them funding for their political activities.
When the PEBCO 3 arrived at the airport, they were swiftly kidnapped by the PE

SB and a Security Branch unit from Viakplaas that was deployed to the Eastern

172



13.

14.

15.

1109 6

Cape. The members of the PE SB unit who participated in the operation to
kidnap the PEBCO 3 were Nieuwoudt, Captain Johannes Martin 'Sakkie' Van Zyl
("Van Zyl"), Sergeant Gerhardus Jacobus Lotz ("Lotz"), Colonel Hermanus
Barend Du Plessis ("Du Plessis"), and Colonel Harold Snyman ("Snyman").
The Vlakplaas unit was deployed by Colonel Jan Hattingh 'Jack’ Cronje
("Cronje") and consisted of Colonel Roelof Jacobus Venter ("Venter"), Warrant
Officer Gerhardus Comelius Beeslaar ("Beeslaar"), Sergeant Joseph Tshepo
‘Joe' Mamasela ("Mamasela"), Warrant Officer Johannes Koole ("Koole"), and
Askari Kimani Peter Mogoai ("Mogoai"). The security forces planned to Kill the

PEBCO 3 to weaken the PEBCO in its mass mobilisation campaigns.

The Security Branch transported the PEBCO 3 to the old disused Post Chalmers
Police Station near Cradock where they were held. They were interrogated and
tortured for extended periods before they were executed after on or about 9 and/
or 10 May 1985. The weapon that was used to execute the PEBCO 3 was Van
Zyl's private unlicensed .22 calibre firearm. Van Zyl confessed to the Truth and
Reconciliation ("TRC") that he executed Sipho. Champion was executed by Lotz

and Qagawuli by Nieuwoudt.

The executions took place after Du Plessis signalled to the Security Branch at
Post Chalmers Police Station that "the coast was clear®, meaning that the
security forces had not been seen by anyone when they kidnapped the PEBCO
3 at the airport the previous day. The bodies of the PEBCO 3 were placed on a

pile of wood and burnt with diesel.

Weeks after Champion disappeared, | was guarded by the Amabutho

detachment who were comrades that had undergone military training. The
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Amabutho detachment guarded me because my house was under constant
threat and harassment from the PE SB. Collaborators of the SB would throw
bricks through my windows because they thought that | knew my husband's
whereabouts. Unbeknownst to me, my house was also used to store hand
grenades. In June 1985, the security police raised my home and found the hand
grenades in my roof. | was arrested, detained and interrogated over a period of

a couple of days.

In 1990 a criminal case of kidnapping and murder in respect of the PEBCO 3

was registered as ‘HF Verwoerd Airport CR 17/07 1990'.

The TRC process

17.

18.

19.

On 11 November 1997, Nieuwoudt applied to the TRC for amnesty for the
kidnapping and murder of the PEBCO 3. He implicated several members from
the PE SB and the Viakplaas unit. Nieuwoudt's amnesty application was
followed by the applications of Du Plessis, Snyman, Van Zyl, Lotz, Beeslaar,

Mogoai, Koole and Venter.

The brief facts surrounding the kidnapping, interrogation, assault, torture and
murder of the PEBCO that | have outlined above is based on the information that
was revealed during the amnesty hearings. Mamasela also testified about his
involvement in the kidnapping and murders of the PEBCO 3, but he did not apply

for amnesty.

The TRC refused the amnesty applications of Nieuwoudt, Van Zyl, Lotz, Du
Plessis, Venter, Beeslaar and Koole. Snyman and Mogoai were the only SB

members who were granted amnesty because the TRC found that they made full
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and frank disclosures about their roles in the kidnapping and murders of the

PEBCO 3.

The TRC held the promise that those whose crimes were not amnestied would
be investigated and prosecuted by the policing and prosecuting authorities of the

democratic government ("the TRC cases").

The failed prosecution of Nieuwoudt, Van Zyl, and Koole and the discovery of

the remains of the PEBCO 3

21.

22.

23.

During March 2003, the Priority Crimes Litigation Unit ("PCLU") was set up within
the National Prosecuting Authority ("NPA") to investigate cases that were
identified by the TRC and recommended for possible prosecution. The PEBCO 3

case was one of the identified cases.

On 11 February 2004, Nieuwoudt, Van Zyl and Koole were charged with the
kidnapping and murders of the PEBCO 3. This was the first case that the PCLU
brought in respect of perpetrators who had been denied amnesty by the TRC.
Shortly after their bail hearings, Nieuwoudt and Van Zyl applied to the High Court
to review the decisions of the TRC to refuse them amnesty. Nieuwoudt died in

August 2005 before the review application was finalised.

The review was delayed for nearly five years because the Department of Justice
failed to file answering papers. Eventually, in 2009 the High Court order the
Department reconvene an Amnesty Committee to hear Van Zyl's amnesty
application. The charges against Nieuwoudt, Van Zyl and Koole were
provisionally withdrawn in 2009 because the NPA took the view that the

prosecution could not proceed while there was an amnesty application pending.
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The Department of Justice never reconvened the Amnesty Committee and the
charges against Van Zyl and Koole were never reinstated. Koole is deceased

and Van Zyl died in August 2011.

Around August 2007, the remains of 5 persons were discovered by the NPA's
Missing Persons Task Team at Post Chalmers. The remains were excavated
from a shallow fire pit that measured roughly 2m x 3m with a depth of
approximately 20cm. On 12 September 2009, the Minister of Justice handed

over the remains to our families.

Between 2011 and 2019 the PEBCO 3 docket was held by the PCLU at NPA's
Head Office, under the control of Adv Chris Macadam. To our knowledge, no
further work was done to investigate or prosecute the remainder of those who
were refused and/or did not apply to the TRC for amnesty. These officers
included Lotz, Du Plessis, Venter, Beeslaar, and Mamasela. Lotz died in March

2016 at the age of 56.

in August 2019, the PEBCO 3 families approached the Foundation for Human
Rights (FHR) for assistance. In November 2019, the Foundation's investigator,
Retired Brigadier Marion, provided the Directorate for Priority Crime Investigation
of the South African Police Services ("DPCI") and the NPA with a suggested
investigative task list with the intention to reopen the investigation into the
kidnapping and murders of the PEBCO 3. We subsequently appointed pro bono
attorneys who have been providing considerable support to the DPCI and the

NPA.

Unfortunately, in the five years that the Foundation and our attorneys have been

pressing the DPCI and the NPA to take the PEBCO 3 case forward, very little
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progress has been made. On 16 May 2023 Du Plessis died. This was some 3
years and 8 months after we had asked the DPCI and the NPA to reopen the

PEBCO 3 case.

On 1 December 2023 our legal team handed over a detailed 147 page analysis
of the evidence to the NPA, which called for criminal charges to be preferred
against the last three suspects who remained alive, former Vlakplaas members:
Venter (aged 75), Beeslaar (aged 85) and Mamasela (aged 70). Our lawyers
implored the NPA to act expeditiously given the advanced ages of the suspects.

They asked for a meeting with the NPA to discuss the evidence.

The NPA offered to do a ‘meet and greet’ meeting with the families in early 2024
but said they would not respond to the analysis or talk about the substance of
our case. We refused to meet with them if it was just going to be a courtesy call.
Our lawyers suggested that they take another 4 weeks to consider the evidence
and then meet with us. They did not respond to this proposal. Notwithstanding
multiple follow up communications, we were only able to meet with the NPA on
3 December 2024. To the dismay of the families, the prosecutors said they were
not ready to respond to the recommendations of our lawyers, even after being in
possession of our lawyer's analysis for more than a year. They claimed that their
hands had been tied by the NPA head office, which only gave them decision

making powers in the case in September 2024.

Shortly before this meeting we learned that Venter died of “natural causes” on
28 July 2024. There are now only two surviving suspects, Mamasela and
Beeslaar, who will soon be 87 years old. We are bitterly disappointed with the

cavalier approach of the NPA to the PEBCO 3 case. We get the impression that
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they have little or no interest in pursuing justice in this matter. We are left with
the unfortunate view that the NPA, through design or negligence, delays cases
like the PEBCO 3 to the point where suspects either die or can no longer stand

trial.

Conclusion

31.

32.

33.

At the conclusion of the TRC, we expected that the policing and prosecuting
authorities would imminently investigate and prosecute the heinous crimes that
were committed against the PEBCO 3 and many others who died during

apartheid.

My children and | suffered greatly after Champion died, we relied heavily on the
generosity of the church and welfare organisations to survive. The situation was
dire, and poverty was at my door. | hoped that the democratic dispensation
would ensure that justice would prevail for the PEBCO 3, but this turned out not
to be the case. My sons, Tebogo and Lehlohonolo, passed away in 1996 and
2011, adding to the suffering that | endured after my husband's disappearance

and death. | am taking care of Lehlohonolo's daughter who is almost in matric.

Learning that the TRC cases were deliberately suppressed by officials at the
highest level of the democratic government was heartbreaking. We now know
that the lives of the PEBCO 3 and many other activists who fought for freedom
against the oppressive apartheid state never really mattered to the democratic
government. The idea that justice will prevail does not apply to families of victims

of apartheid-era crimes.
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34. We wholeheartedly support the relief that is sought in this application. The claim
for constitutional damages is necessary to vindicate our violated rights, to assist
us to celebrate our loved ones and to continue with the quest for justice. We also
deserve to know why the TRC cases were deliberately suppressed. The truth

must prevail.

K G%\@

NOMALI \i/A GALELA

The Deponent has acknowledged that she knows and understands the contents of this

affidavit, which was signed and sworn to or solemnly affirmed before me at

SAPS onthisthe 12 dayof .2 / 2024.

COMMISSIONER OF OATHS

Full Names: zouiLE
Business Address: ROAD

Designation: comnrragLg

SUID-AFRIKAANSE POLISIEDIENS |
KWAZRKELE

2074 -12- 13
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SUPPORTING AFFIDAVIT - PHUMEZA MANDISA HASHE

I, the undersigned,

PHUMEZA MANDISA HASHE

do hereby make oath and state as follows:

I am an adult female resident in Ggeberha in the Eastern Cape. | am the eldest
daughter the late Sipho Samuel Charles Hashe ("Sipho" or "my father"). My

father is one of the PEBCO 3.

I am the 20" Applicant in this application.

The facts contained in this affidavit are within my knowledge, and unless
otherwise stated or indicated by the context, are true and correct to the best of

my knowledge.

| have read the supporting affidavit of Nomali Rita Galela. | confirm the content
thereof in so far as it relates to the kidnapping and murders of the PEBCO 3, the
Truth and Reconciliation ("TRC") process, the failed prosecution of Gideon
Nieuwoudt, Johannes Martin 'Sakkie' Van 2yl, and Johannes Koole, and the
discovery of the remains of the PEBCO 3. | will not rehash those facts in this

affidavit.

| depose to this affidavit on behalf of the Hashe family, in particular my sister
Nontuthuzelo Hashe, my brother Malixole Charles and my brother Vusumzi

Charles.
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My father was born in 1934 near Middledrift in the Eastern Cape in a village called
Ngcabasa. He left the village during the 1950s to look for greener pastures in
Port Elizabeth. My father established himself in a location called Korsten, which
was populated by both the Black and the Coloured communities, where he had
met my mother Nondyebo (Nothobile) Elizabeth Ningiza. My mother was
originally from a village called Hewu which was located near Queenstown. My

parents married in 1955.

My parents were relocated under the Group Areas Act (the apartheid
government's influx control legislation that designated certain geographic areas
for use by a single race) to KwaZakhele township where they were allocated a
four-roomed house. Atthattime, my father identified as Samuel Charles to avoid

being sent back to Ngcabasa by the apartheid government.

My father's involvement in political activities started during the early 1960s. He
was a member of the member of the African National Congress ("ANC") and
Umkhonto weSizwe ("MK"), the military wing of the ANC. When the ANC was
banned in 1961, he operated underground. He was arrested in 1962, charged
with sabotage and sentenced to imprisonment on Robben Island where he

remained for ten years.

In October 1973, my father was released from Robben Island and placed under
a banning order for five years. He was restricted to our home in KwaZakhele
and prohibited from being in the company of more than two people at a time.
Being under house arrest did not deter my father my father from working
underground to further the struggle against apartheid. When my father's banning

order lapsed, he played a critical role in the formation of PEBCO in 1979. He
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was the organisation's fourth General Secretary when he was kidnapped and

murdered by the Security Branch in May 1985.

My father was a considerate person who had a good heart and wanted to support
all those who were suffering during apartheid. He was a visionary man who stood

for non-racialism and equality for all.

My father's disappearance in May 1985 had a devastating effect on my mother.
She was totally shattered because this was the second time that she lost her
husband (the first was when my father was incarcerated for ten years on Robben
Island in 1962). My mother was financially dependent on my father. After his
death she had to feed, raise, school, cloth and to provide a roof over the heads
of her six children. She was strong woman, but she suffered emotionally and

physically.

For years my mother struggled to come to terms with my father's murder. She
lived hoping that one day he will come home and be reunited with his loved ones.
As the years passed by, her hope diminished, and her health started deteriorating
drastically. She developed multiple underlying health problems including a heart
condition that led to her death on 11 March 2003. She died not knowing what
had happened to my father, and without having the opportunity to bury his

remains.

When the remains of the PEBCO 3 were found in 2007 and handed over to our
families in 2009, we expected that the investigation into the murders would
pragress. We were hopeful that the police officers who were refused amnesty
by the TRC would be prosecuted for kidnapping and killing of the PEBCO 3, and

that this process would lead to the entire truth behind crimes being revealed.
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Unfortunately, SAPS and the NPA did not pursue the case. Justice for the

PEBCO 3 remained out of reach. To this day this position remains.

14. Our family is bitter about the treatment we received from the democratic
government and the authorities responsible for the investigation and the
prosecution of TRC cases. The very same government that my father sacrificed

his life for has dismally failed us.

15. The Hashe family supports the relief that is sought in this application.
Constitutional damages are necessary to vindicate our rights. The damages will
enable us to commemorate the PEBCO 3 and pursue justice. The President
must appoint an independent commission of the inquiry to investigate the
suppression of TRC cases. We deserve to know who is responsible and why

they believed that we do not deserve justice for our loved ones.

PHUMEZA MANDISA HASHE

The Deponent has acknowledged that she knows and understands the contents of this

affidavit, which was signed and .sworn to or solemnly affirmed before me at

on this the ngoéay of 2024.
%;%7//‘7765//
4
SUID-AFRIKAANSE POLISIEDIENS Se i) C’fﬁé 2
KwAZaKELE COMMISSIONER OF OATHS

004 -12-7 3

KWAZAKELE
_—_—
SOUTH AFRICAN POLICE SERVICE
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3
SUPPORTING AFFIDAVIT - MKHONTOWESIZWE GODOLOZI
I, the undersigned,
MKHONTOWESIZWE GODOLOZI
do hereby make oath and state as follows:
Introduction
1. 1 am an adult male resident in Ggeberha in the Eastern Cape. | am the son ofthe

late Qagawuli Godolozi ("Qaqawuli" or "my father"). My father is one of the

PEBCO 3.

2. | am the 215 Applicant in this application.

3. The facts contained in this affidavit are within my knowledge, and unless
otherwise stated or indicated by the context, are true and correct to the best of
my knowledge. | depose to this affidavit on behalf of the Godolozi family, in
particular my mother, Buyelwa Monica Godolozi, and my sister, Nombeko Edith

Godolozi.

4. | have read the supporting affidavit of Nomali Rita Galela. | confirm the content
thereof in so far as it depicts the facts relating to the kidnapping and murders of
the PEBCO 3, the Truth and Reconciliation ("TRC") process, the failed
prosecution of Gideon Nieuwoudt, Johannes Martin 'Sakkie' Van Zyl, and
Johannes Koole, and the discovery of the remains of the PEBCO 3. For the sake
of brevity, | will not repeat those facts in this affidavit. In this affidavit | pay tribute

to my father by elaborating on his role in the struggle for our freedom and |
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describe the pain and suffering that our family had to endure because of my
father's murder and the delay in investigating and prosecuting those security

police members who perpetrated the crimes against the PEBCO 3.
Qaqawuli Godolozi

5. My father was born in Durban on the 26 July 1955 to Mbuyiselo Godolozi and
Nobubele Jafta. His family relocated to Peddie in the Eastern Cape where he
grew up and spent his teenage life. He received his primary education at Hotorn
Higher Primary School where he passed his standard six and then proceeded to

Healdtown Boarding School where he matriculated.

6. After my father completed his schooling, he relocated to Port Elizabeth and
began to work as a clerk at a construction company. He then joined the Port
Elizabeth Black Civic Organization (PEBCO). PEBCO was an affiliate of the
United Democratic Front (UDF). In 1980 and 1984 he was elected as the
President of PEBCO. My father, Sipho Hashe and Champion Galela played a
prominent role in organising and coordinating resistance activities such as
consumer and bus boycotts, stay aways and protest marches. These activities
were so effective that they forced the Port Elizabeth Chamber of Commerce to
negotiate with the PEBCO. These activities led to my father's continued

harassment by the security police.

7. On 8 May 1985, the PEBCO 3 were kidnapped by the Security Branch at the
then Hendrik Verwoerd Airport, in Port Elizabeth. They were taken to Post
Chalmers, an abandoned police post near Cradock in the Eastern Cape, where
they were severely tortured and murdered. Their bodies were burnt, and their

remains were disposed of.
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The effect that my father's murder and the delay to investigate and prosecute

had on our lives

10.

Our family learned of my father's gruesome murder during the Truth and
Reconciliation Commission ("TRC") process. Shortly after my father's murder
was disclosed before the TRC, my mother experienced a severe psychiatric
disorder which led to her losing her employment. She was later diagnosed with
chronic depression, and she takes chronic medication for her mental iliness. My
mother still suffers from constant psychological episodes and has lost all hope
for enjoyment of amenities of life, her social appetite deteriorated and her

emotional state is also unstable.

Summarily, my sister and |, as well as our children, suffered severe
psychological, emotional and financial prejudice as a result of our father's loss.
It was only in 2002 that our mother received a social grant which we all lived on.
The sacial grant was insufficient to maintain all my mother's dependents. My
sister had no choice but to drop out of school to hustle to maintain herself and to

support our family.

We are very unhappy with the undue delay and/or failure to by the authorities to
timeously investigate and prosecute the perpetrators who were involved in the
kidnapping, torture and murder of the PEBCO 3. In addition to the violation and
suffering that that the apartheid system caused to our family, we have been
deprived of justice and fairness by the democratic state. Our fundamental rights
to life and dignity have been violated. We are merely sojourning through the
maze of life but without any meaningful living. The Godolozi family still endures

the pain occasioned by the loss of our father and the impossibility of justice

190



1127

worsens our lives' misfortunes. We are the victims of unfair and unjust treatment

by the government and the policing and prosecuting authorities.
Conclusion

11. The Godolozi family supports the relief that is sought in this application.
Constitutional damages are necessary to vindicate our rights that have been
violated by the deliberate suppression of TRC cases. The damages will enable
us to celebrate the PEBCO 3 and to continue with our quest for justice. The
President must be compelied to appoint an independent commission of the
inquiry to establish why and by whom

suppressed. We deserve to know the truth.

The Deponent has acknowledged that he knows and understands the contents of this
affidavit, which was signed and sworn to or solemnly affiirmed before me at

Kareaa on this the day of heeernmer2024,

w ) Teoy33¢ 256 1

COMMISSIONER OF OATHS

VISPOL

1 C 2024 Full Names:
STATION CF R Business Address: 13

Designation: 94 Novice JeRVICL
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SUPPORTING AFFIDAVIT - MOGAPI SOLOMON TLHAPI

I, the undersigned,

MOGAPI SOLOMON TLHAPI

do hereby make oath and state as follows:

1. | am an adult male resident in lkageng, Potchefstroom. | am the brother of
Nicholas Ramatua 'Boiki' Tihapi. Boiki forcefully disappeared at the hands of the
Security Police in March 1986. He was 26 years old at the time of his

disappearance.

2. | amthe 22nd Applicant in this application.

3. The facts contained in this affidavit are both true and correct.

4. | depose to this affidavit on behalf of my mother, Thalitha Makgomo Tlhapi and
my four siblings Theledi Jacob Tlhapi, Motlagomang Selinah Magau, Raseiso
Jacobus Tlhapi and Mathibane Dorothy Tlhapi. Boiki's children, Kamogelo,

Oukat, Tshenolo, Tsholofelo and Mathapelo are also recognised in this affidavit.

Boiki Tihapi

5. Boiki was born to Barileng James Tlhapi and Thalitha Makgomo Tlhapi on
22 January 1960 in Ikageng Township, Potchefstroom. He was the eldest of six
children. Boiki was schooled in Nanogeng Primary School, Keagile Higher
Primary and Tlokwe Secondary School. He left school when he completed

form 3, the equivalent of grade 10.
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Boiki was a loving, caring and intelligent son and brother who was well known
and respected in lkageng. He cared deeply for his family and his community and

wanted to see them free from the oppression of the apartheid regime.

We knew that Boiki was an activist, but we never participated in his political
involvement. Our father was conscious of the threat that political activism posed
to our safety and security, and he tried to shield us from potential harm. Boiki
became a member of the ANC Youth League. He was resolute in his fight
against the apartheid government. His political involvement placed him on the
radar of the security police. He was arrested on several occasions but never

charged.

On 20 March 1986, Boiki and a number of his friends left Ikageng for Klerksdorp
to attend the funeral of various comrades of the Jouberton Youth Congress who
were killed by the police during unrest. On their way to Klerksdorp, the kombi
that the group was travelling in was stopped at a roadblock by the police. Boiki
and several other members of the group were arrested in Jouberton and
subsequently detained at the Joubert and Stilfontein Police Stations. Boiki never

returned home.

Boiki's comrade, George Mangoeyane, who was also arrested on 20 March 1986
but released shortly thereafter, informed our father of Boiki's arrest. George told
my father that Boiki was viciously assaulted by the police. He saw Boiki lying
motionless on the floor in the passage at the Stilfontein Police Station, bleeding

from his mouth and nose.

My father investigated Boiki's disappearance with the assistance of my mother's

employer, a white man from Potchefstroom who we knew as Mr Strauss. They
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went to the Stilfontein Police Station to make enquiries about, but it came to
nought. My father was told that the police had no record of Boiki being detained
at Stilfontein Police Station, however, the police later conceded that Boiki had

been arrested on 20 March 1986 but that he was released the following day.

The 1994 inquest

11.

12.

13.

in 1993, a former police officer who was stationed at the Stilfontein Police Station,
Constable George Mbathu, deposed an affidavit in which he revealed that he had
knowledge of Baoiki's disappearance. Mbathu stated under oath that Warrant
Officer Willem Petrus Viljoen, Sergeant ltumeleng Moses Matiti and Constables
Tseladimitlwa, April Tswaedi, Majaja and Tsetsi John Mano had been involved
in the arrest, interrogation and torture of Boiki and his friends. He also alleged
that Boiki was killed by the police and that his body had been dumped down a
mine shaft near Stilfontein. Mbathu later pointed out the infamous James Shaft,
which had been abandoned at the time. The James Shaft has since been closed

with a large concrete seal.

Lawyers for Human Rights, our family's lawyers at the time, accompanied the
South African Police and the Independent Board of Inquiry to James Shaft in
1993. The police lowered a camera down the shaft to establish whether there
were bodies dumped in the shaft. At the time, the same police officers who were
responsible for Boiki's arrest and disappearance were the ones who conducted
the investigation at the shaft. The video footage revealed a number of shadows

but there was no conclusive proof that Boiki's body had been dumped there.

Our lawyers demanded a further investigation and in 1994 an inquest docket was

registered (GO 49/94) at the Klerksdorp Magistrates' Court. Despite obtaining
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several statements from Boiki's friends and the police officers who were stationed
at the Stilfontein Police Station on the night of Boiki's arrest, the Inquest
Magistrate returned a finding that it could not conclude that Boiki was deceased.

It took nearly a year for the Magistrate to deliver the ruling.

The Truth and Reconciliation Commission

14. Our father continued to pursue Boiki's disappearance. On 29 September 1996,

15.

16.

my father presented a plea for justice to the Truth and Reconciliation
Commission's ("TRC") Human Rights Violations Committee. During my father's
testimony, my mother continuously wept and ultimately collapsed and was
rushed to hospital as my father related what he had gone through in search of

Boiki.

None of the police officers who made statements during the inquest applied for
amnesty for Boiki's disappearance. On the strength of my father's statement, the
Human Rights Violations Committee declared Boiki a victim of gross human
rights violations. The Committee found that Viljoen, Makiti, Tseladimitlwa,
Tshwaedi, Majaja and Mano assaulted and tortured Boiki. It also found the
Jouberton Security Branch, together with the Commissioner of Police, the Head
of the Security Branch and the Minister of Law and Order responsible for Boiki's

disappearance.

Our family, and in particular my father, expected that the police and prosecuting
authorities under the democratic government would continue the search for Boiki.
My father hoped that an investigation would lead to the arrest of those

responsible for Boiki's forceful disappearance and he wished that his son's
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remains would ultimately be returned to our family so that we could hold a proper

burial for Boiki.

The toll on our family

17.

18.

19.

My father never stopped pursuing Boiki's disappearance. He dedicated the rest
of his life to searching for his missing son and this affected him greatly. He was
never really the same again after Boiki disappeared. In some way one could say

that a part of our father left us when Boike disappeared.

In March 2017, 30 years after Boiki's disappearance, my father, in response to a

guestion from a journalist said:

"How can | sleep at night knowing my son’s body, which was last seen
battered and bloodied in some office at a police station, is possibly lying at

the bottom of a disused mine shaft for the past 30 years?"

My father carried the pain of Boiki's disappearance with him to his grave when
sadly he passed away in September 2020 at the age of 80, without knowing what
happened to his son. The City Press article titled ™' must bury my son's bones
before | die": Activist's parents plead for closure" in which my father is quoted is

attached as annexure "MST1".

My mother also suffered severely from Boiki disappearance. She is now 82 years
old and struggles with her hearing. The pain and hurt that she suffered when
Boiki disappeared 38 years ago is still extremely raw. Her biggest fear is that
she will depart this earth without knowing what happened to her son and without
giving him a proper burial. This is a pain that no mother deserves to endure, let

alone for a continuous period of 38 years.
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My siblings and |, and Boiki's children, were also affected by his disappearance.
We miss our brother dearly and we do not have closure. We were deprived of a
life with Boiki, who we believe would have had a bright future. He could have
taken care of us, but because of the horrendous acts of the apartheid police and

the regime, we were left to fend for ourselves and to take care of Boiki's children.

Conclusion

21.

22.

23.

The police are currently investigating Boiki's case with a view to reopen the 1994
inquest into his disappearance. This investigation has been ongoing since
November 2022 and has been conducted at snail's pace. Without the assistance
of the Foundation for Human Rights and our pro bono lawyers we do not believe
that the case would have progressed to this stage. We recently learned that the
Minister of Justice is considering a request to re-open the inquest into Boiki's

death.

The harsh reality for our family, and so many others whose loved ones were killed
or disappeared under apartheid, is that the democratic government has failed us
over the past three decades. The politicians and government officials who
suppressed TRC cases know why they decided to deprive us of truth, justice and
closure. This truth has not been forthcoming, and the time has come for it to be
told - the government must do what is right. Our rights to human dignity have
been deeply violated. We deserve to know why our cases were neglected for
decades after the conclusion of the TRC in 1998. The truth must prevail, and

[

justice must be done.

| support the relief claimed in this application. Constitutional damages will help

us to commemorate Boiki's life and to continue pursuing truth and justice. An
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independent and public commission of inquiry must be established to investigate

the political suppression of the TRC cases.

The Deponent has acknowledged that she knows and understands the contents of this

affidavit, which was signed and sworn to or solemnly affirmed before me at

Designation:
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137 "MST1"

15 Mar 2017

Share

‘I must bury my son’s bones before |
die’: Activist’s parents plead for
closure

City Press

Paloko Tau
Comments

The family of struggle activist Ramatha Tlhapi say they have been let down by the National
Prosecuting Authority's missing persons task team, which has not recovered his remains
believed to be at the bottom of a disused mine shaft for the past 30 years.

“How can | sleep at night knowing my son’s body, which was last seen battered and
bloodied in some office at a police station, is possibly lying at the bottom of a disused mine
shaft for the past 30 years?” said Barileng Tlhapi, the father of Ramatha.
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Affectionately known as Boikie, Tlhapi’'s son was a struggle activist who never made it
back home after he was arrested with several others while on their way from
Potchefstroom to a night vigil of a fellow activist in Klerksdorp, North West, on March 20
1986.

On Monday March 20, it will be exactly 30 years since Tlhapi saw his son alive. The
family's last hope of finding his remains relies on claims made by a former apartheid
policeman, George Mbathu, that he saw a badly injured Boikie at Stilfontein police station
where he worked at the time. He also claimed that Boikie's body was later loaded into a
police van and dumped in the infamous James Shaft — an abandoned mine shaft nearby.

The Tlhapi family have been hoping that someone in the NPA would at least give Mbathu’s
statement some attention and the benefit of the doubt by going down the shaft to Boikie's
body and that of other activists that disappeared in the small town.

Not convinced

The authorities, however, do not seem convinced. They have not rushed to explore the
shaft in search of the bodies despite the information coming from Mbathu.

The missing persons task team told City Press they were aware of Boikie’s disappearance
and claims around what happened to his body. The task team’s head, Madeleine Fullard,
said Mbathu's statement was only “hearsay” and that “something concrete” was needed
to trigger such enormous work at the shaft, believed to be more than 2 000 metres deep.

“We need conclusive facts and not just hearsay but we have been working on the case
and our investigation continues. | am not saying we will never go search the shaft,” Fullard
said.

Her statement has given the family some hope even though they have ran out of patience
with authorities.

Desperate for closure
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Back in Ikageng township in Potchefstroom, the Tihapi family is desperate for closure. The
mood was sombre inside the family lounge where Boikie's framed picture is still hanging
on the wall.

"We're desperate for closure. Who in our shoes would not believe Mbathu?" Tihapi senior

said.

If he could, he sald, he would go down the shaft himself and retrieve his son’s remains.
But this is a dangerous mission that requires experts with specialised equipment, he
lamented.

Boikie's 75-year-old mother Thalitha remained silent during the interview. Her face shiny,
with sunken eyes, she often nodded in agreement with her husband as she shared the
heart-rending tale of her family's three decades of torment and endless questions about
what could have happened to their child.

Thalitha was rushed to hospital 20 years ago after she fainted at the Truth and
Reconciliation Commission (TRC) hearings while her husband was giving testimony on
the disappearance of their son. No police officer applied for amnesty or confessed to killing
or disposing of Boikie's body.

Tlhapi told the TRC: “The people involved are Viljoen and April [two police officers] and
this other one who witnessed the electrocution of my son. | would appreciate it if they
come to tell exactly what they did to him. If my child is alive, please bring him back. If he
is dead, it is still okay; bring him back and | will bury him.”

Key man dead

City Press has since learnt that April Tshwaedi — who has been named by Tlhapi and
Mbathu as one of those who last saw Boikie — died earlier this year possibly taking the
secret to the grave with him.

The Hawks spokesperson Brigadier Hangwani Mulaudzi told City Press they found out
that the “central person who knew about the allegations was Tshwaedi, who unfortunately
allegedly committed suicide”.

Fullard said her task team has tried to make contact with Tshwaedi but said he had been
“evasive”. It was not clear where the other policeman last seen with Boikie, “Viljoen", was.
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“Around 2007 or 2008 our team unsuccessfully tried to interview an implicated former
police officer Tshwaedi. We then interviewed Mbathu in 2013 and also made some
inquiries on the shaft looking for details like owners, its depth and so on,” Fullard said.

“The challenge is we don't have anything from any of the alleged perpetrators. Going down
the shait would be a huge and dangerous operation that we would like to do [if we had]
conclusive facts. We appeal to anyone with information to come forward even if it means
doing so anonymously to ourselves,” she said.

Dad’s visits

Nothing will make Tlhapi, now 77, happier than dying knowing he gave his missing son a
decent burial.

“We're about to die having not seen our son’s bones. We are hugely disappointed. But we
still hope that someone in government somewhere would move to our side and help us

find closure.

“Individuals within the police service have failed us by not telling the truth and not applying
for amnesty. Some of them have taken it to the grave and thus denied us justice and
closure,” he said.

Tihapi said he had twice been to James Shaft where divers went on a “search for about
four minutes and came back empty handed”.

“When we went back few months later, | think in the early 90s, surprisingly the shaft was
covered with concrete. A remote-controlled camera was lowered into the shaft and we
watched on a monitor from the surface. | saw some black things and lots of water,” Tlhapi
said.

“Later a white man came to me and said: ‘Are you satisfied now. There are no bodies
down there.’ He threw his hands in the air and walked away when | said to him, | saw
black things and we're told bodies were covered in black plastic bags before they were
thrown in there.”

Tlhapi said he was not satisfied with these efforts. “Technology has now advanced and |
ask myself why police come to take statements from us almost every year but nothing is
happening. Mbathu has provided information ... why can’t they act on it and retrieve my
son's body?" he asked.
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Fullard noted work done by the Lawyers for Human Rights on Boikie's case in the late 80s
and 90s.

“It went as far as inquest, which | think was inconclusive. We also did not get any report
or footage from the time when a camera was lowered into the shaft,” she said.

Charge me if | lied

Mbathu remains unyielding in his belief that the bodies are down the shaft. He has put his
head on the block saying: “Please charge me if you go there and return empty-handed. |
am saying Boikie T hapi’'s body was thrown down James Shaft and many other bodies

have ended up in there.”

{3zorge Mbathu a former police officer in the 1970's untill early 1990s, says he knows where palictical activists'

bodies were discarded during the apariiiaid struggle in Klerdsdorp and Poichelstroom. Picture: Tebono Letsie
He told City Press he had an office not far from the one Boikie was kept

“} went to that office on March 21 1986 and when | could not open the door | wa ked around
and through the window, | saw Boikie lying there covered in blood which was also coming
out his mouth and nose ... he had been badly beaten.”
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“There were two officers, April Tshwaedi and Viljoen, in the office and the next day records
showed that Boikie was released and | ask myself how they released him when he did not
look like he was alive,” he said.

He said he also saw officers loading a black plastic bag in the bakkie and | knew very well
that was Boikie's body. One officer later came to me and said: “We're done with those
people. You will sleep in peace; that boy has been thrown in the shaft”.

Mbathu said the “sleeping in peace” referred to him not having to worry about his house
in the township being stoned or torched after it had happened several times before.

Meanwhile, Fullard said her team was also aware of claims made by Mbathu that the body
of another struggle activist, Nokuthula Simelane, ended down the same shaft. She said a
probe into Simelane’s disappearance was also continuing.

Simelane, an uMkhonto weSizwe member, was abducted in 1983 at the age of 23 and the
TRC heard of how she was beaten and tortured by the security police. There were
contradicting statements of her body buried somewhere around Rustenburg while others
claimed the body was last seen in Potchefstroom.

Mbathu claimed to have seen her body at Stilfontein police station where he worked —
which is about 35km away from Potchefstroom. Simelane's body was never found and
her sister, who is now the mayor of Polokwane in Limpopo, Thembi Nkadimeng, said the
“search continues”.

Meanwhile, a friend of Boikie, George Magwejane, corroborated Mbathu's version,
suggesting they saw Tlhapi’s son lying injured on the floor at the police station.
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“We were arrested together and the following day | was being led to another office for my
turn to be tortured when | saw him lying motionless on the floor. | can't say if he was alive
or not but | noticed blood coming out of his mouth, ears and nose,” Magwejane said.

“l was severely beaten and tortured but my injuries were nothing compared to what Boikie
looked like.” He said.

The missing persons task team has unearthed the remains of apartheid victims from all
over the country and beyond borders. It remained unclear whether the “notorious” shaft is
ever going to be searched for any possible human remains.

The Hawks said they were dealing with separate TRC matters. They referred City Press
to North West provincial detective offices.

The provincial police spokesperson, Brigadier Sabata Mokgwabone, did not respond to
City Press enquiries.
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I, the undersigned,

DR ZAHEED KIMMIE

do hereby make oath and state as follows:

6.1

6.2

I am an adult male and the Executive Director of the Foundation for Human
Rights (‘FHR" or “the Foundation”), registered as a non-profit company,
situated at the 7" Floor, Metal Box Building, 25 Owl Street, Braamfontein,

Johannesburg.

| have a PhD in Mathematics from the University of Cape Town and a Master’s
in Public Health from Harvard University. Prior to joining the FHR | was a
Senior Statistician and Group Manager for Planning with the Council for

Scientific and Industrial Research.
| am duly authorised to depose to this affidavit on behalf of the FHR.

Save where appears from the context, the facts contained in this affidavit are
within my own personal knowledge and are to the best of my knowledge and

belief both true and correct.

| have read the notice of mation, the founding affidavit of Lukhanyo Calata and
the supporting affidavit of Yasmin Sooka. | confirm the contents thereof insofar

as they relate to the FHR.
In amplification thereof, and in what follows, | set out:

a brief history of the FHR's involvement in seeking justice for victims and

families of victims of apartheid-era gross human rights violations;

the need for this application.
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About the Foundation for Human Rights

10.

The FHR is a non-profit human rights organisation based in Johannesburg
working to protect and promote human rights and the values and commitments
enshrined in South Africa’'s Constitution. One of the FHR's flagship
programmes has been the “Unfinished Business of the Truth and
Reconciliation Commission Programme”, which works towards criminal
accountability for apartheid-era crimes, in particular for gross human rights
violations where amnesty was refused by the Truth and Reconciliation

Commission (“TRC") or not applied for.

The FHR was established in 1996 by the European Union and the Gavernment
of South Africa to address the historical legacy of apartheid, to promote and
advance transformation in the country, and to build a human rights culture

based upon the principles of the new Constitution.

Over the past two decades, the Foundation has consistently pursued the
unfinished business of the TRC using a variety of intervention strategies. FHR
has played a leading role in promoting the rights of victims of apartheid-era
crimes by supporting the recommendations of the Truth and Reconciliation
Commission, particularly those related to accountability for gross violations of
human rights, reparations for victims, and public access to the records of the

TRC currently with the state archives.

After the winding up of the TRC, the FHR helped to establish a new
government unit to trace the remains of activists who were disappeared or
murdered by apartheid security forces — the Missing Persons Task Team
located within the National Prosecuting Authority (“NPA”"), through the

provision of seed funding. The grant enabled the unit to recruit its first staff
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members and begin work. The work of the unit has led to the discovery,
recovery, and reburial of the remains of former activities killed by the apartheid

regime.

The Foundation has a long history of advocating for criminal accountability for
the TRC cases and supporting the efforts of victims seeking justice. The TRC
cases involve gross human rights violations such as killings, torture,
kidnappings and enforced disappearances. Many of these violations are likely
to amount to serious international crimes such as crimes against of humanity

under customary international law.

In 2002, the FHR assisted the Khulumani Support Group to bring a court
application against 20 large corporations in the USA under the Alien Tort
Claims Act seeking compensation for the companies’ role in aiding and

abetting the oppressive and criminal system of apartheid.

The FHR supported the court applications opposing the 2005 amendments to
the NPA's Prosecution Policy and President Mbeki's 2007 Special
Dispensation on Political Pardons, which were aimed at introducing “backdoor
amnesties” for apartheid-era gross human rights violations, and which were

successfully stopped in the courts.

The Foundation commissioned an analysis of all the amnesty cases that came
before the TRC in order to identify which cases ought to be investigated further
with a view towards future prosecutions. The TRC recommended

investigations into several hundred cases arising out of the amnesty process.

The FHR engaged the services of a human rights investigator, the late Frank
Dutton, the former police detective who investigated notable cases such as the

Trust Feeds and KwaMakutha massacres and who conducted investigations
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for the Goldstone Commission. Dutton reviewed all of the amnesty cases,
which included 76 deaths in detention, and identified priority cases for further

investigation and prosecution by the NPA.

One of the Foundation’s most important objectives is to ensure that cases
against alleged perpetrators who were denied amnesty or who did not apply
for amnesty, are prosecuted to the fullest extent under the law. To this end,
the FHR has established a dedicated programme, known as the Unfinished
Business of the TRC (“UBTRC'), which is aimed at ensuring criminal

accountability for apartheid-era crimes through:
supporting victims’ families to pursue their matters through the courts,

advocacy efforts on behalf of these families as well as in the public

interest.

The FHR works in close collaboration with the South African Coalition for
Transitional Justice, an umbrella body of organisations and individuals working
to advance the rights of victims of apartheid era gross human rights violations
and to hold the South African government accountable to its obligations. The
Coalition focusses on issues that impact the rights of victims including

pardons, prosecutions, reparations, and torture and disappearances.

Between 2015 and September 2024, the FHR has spent a total of R8 482 232
on direct support to the TRC cases including on investigations, legal fees and
expert fees. See Table 1 attached to the memorandum titled “Estimated
Costs” annexed hereto marked “ZK”. If requested by this Honourable Court
we can supply the invoice analysis, methodology employed and underlying

documentation.
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This amount includes disbursements such as transport, accommodation,
lunches, refreshments, printing and other incidental costs incurred by victims'
families, investigator and counsel. However, this amount excludes the cost of
FHR staff, as well as associated administrative, communication, logistical

support costs, and other disbursements incurred on behalf of the FHR.

This amount also does not include the time contributed by the lead counsel on
the TRC cases, who between 2005 and 2023 worked on all cases pro bono,
which included more than 100 days in court, not counting time spent in
preparation. Some of the technical experts who provided expert reports and
testified in the reopened inquests also worked without charge or on the basis

of discounted fee.

Supporting victims’ families to pursue their matters through the courts

21.

22.

23.

24.

For the past twenty years, the FHR has advocated for the completion of the
unfinished business of the TRC. The FHR supports many of the families who

went through the TRC process who are still seeking truth, justice and closure.

Victims of human rights violations and their families are at the heart of the
UBTRC. They are the key drivers behind the pursuit of justice and the quest

for truth behind long standing apartheid era crimes.

A primary focus of the FHR has been to assist families in their engagements
with the Directorate of Priority Crime Investigations (“DPCI”) and the NPA to

take their cases forward.

In 2005, the FHR was first approached by Thembi Simelane to assist with the

case into the disappearance and murder of her sister, Nokuthula Simelane, as
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described in the Founding Affidavit, and the supporting affidavit of Ernestina

Simelane.

In 2017, the historic reopened inquest into the death in detention of Ahmed
Timol took place. It culminated in Judge Mothle's judgment, which found that
Ahmed Timol was tortured and murdered by the Security Branch of the South
African Police. The FHR supported the efforts of the Timol family in their
endeavours to seek truth and closure. Encouraged by the success of the Timol

inquest, other families approached FHR for assistance.

Subsequently, other inquests into the deaths in detention of Dr Neil Aggett,
Ernest Dipale, Dr Hoosen Haffejee and Imam Haron were reopened. [n the
Aggett judgment delivered in March 2022, the court overturned the suicide
findings of the 1982 Inquest Court. It rejected the finding of “suicide”, and ruled
that Dr Aggett was tortured and murdered by the Security Branch of the South
African Police. In 2023, courts delivered judgments in the reopened inquests
into the deaths in detention of Dr Hoosen Haffejee and Imam Haron, also
overturning the initial findings of suicide and implicating Security Branch

members in their deaths.

In January 2024, the Minister of Justice announced the reopening of a third
inquest into the murders of the Cradock Four activists. However, the
commencement of the inquest was further postponed to June 2, 2025. The
collapse of the inquest occurred notwithstanding strenuous efforts made on
behalf of the families to ensure a timely start. Legal representatives of the
former SAP and SADF witnesses complained that they were notified too late
to prepare for the inquest and have not been able to secure state funding for

their legal costs.
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In 2023, FHR has also been informed that inquests into the 1993 Highgate
Massacre and murder of Dr Rick Turner would be reopened. The Highgate
Massacre inquest has been set down for hearing on 27 January — 7 February
at the High Court in East London. Unfortunately, despite the efforts to push the
matter forward, the Turner inquest is yet to be set down for hearing at the

Durban High Court.

In October 2022, the NPA opened inquests into four other matters, namely the
murders and enforced disappearances of the ANC activists and MK operatives
in Kwa-Zulu Natal: Ntombikayise “Ntombi" Kubheka, Musawakhe “Sbho”
Phewa, Zamukwenzani Bright Mlobeli/Sokhulu, and Jameson Ngoloyi
Mngomezulu. The Kubheka and Phewa families have since instructed the FHR
to assist with their matters. The inguests into these matters are now held in
abeyance, pending criminal prosecutions of the alleged perpetrators, which

appear to have stalled.

The FHR and its legal teams are also supporting families in the few cases that
are subject to prosecution, including the murders of anti-apartheid activists
Nokuthula Simelane and the COSAS Four. As at the time of writing these
cases, regrettably, remain stalled. However, on a positive note, Johan Marais,
one of the four former police officers accused in the 1987 murder of anti-
apartheid activist Caiphus Nyoka, pleaded guilty to the murder charge in the

Pretoria High Court on 12 November 2024.

In November 2024, the NPA confirmed in writing that the Minister of Justice
has formally reopened an inquest into disappearance of Ramatua Nicholas
Tlhapi and requested the Judge President of the Hight Court to appoint a judge

to preside over the inquest.
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All the cases described above have progressed largely due to consistent
pressure from the families, legal representatives and the FHR. In virtually all
the TRC cases before the courts today, the victims’ families, supported by FHR
and their legal teams, had to litigate or threaten litigation to force the NPA and

the DPCI to act.

The FHR currently provides active assistance to victims' and victims' families

in 24 TRC cases.

FHR'’s advocacy efforts

34.

35.

36.

In addition to pursuing justice on behalf of victims' families, the FHR has
attempted to address the systemic challenges within the NPA by focusing on
concentrated strategic interventions. The FHR has also established a website

on the Unfinished Business of the TRC, which monitors all key developments.

A key intervention has centred on advocacy to set up dedicated capacity to
deal with the TRC cases within the NPA and the DPCI. In order to address
the lacklustre delivery in respect of the TRC cases the FHR since 2019 has
been pressing the state to introduce a specialist capacity to investigate and
prosecute crimes from the apartheid era. This included providing an opinion
on how this could be done within existing legal frameworks, such as
establishing an investigating directorate. These efforts led to the establishment
of the TRC Components within the NPA and DPCI in 2021, with their
operationalisation following in 2022. However, the powers, functions, and
composition of these bodies fall significantly short of the recommendations

made by the FHR.

In addition, the FHR has made proposals around the need to set up a liaison

structure between the NPA and interested parties (i.e., FHR, victims' groups
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etc.) to create a permanent communication channel for regular progress
reporting and information sharing about the TRC cases. To date, these efforts
have not been successful with no regular liaison, and only occasional meetings

with the NPA's TRC Component, typically only once a year.

Since 2005, the FHR and legal teams representing the families of anti-
apartheid activists, have had numerous interactions with the NPA aimed at
convincing them to include serious international crimes under customary
international law as per section 232 of the Constitution in the indictments of
accused. With the exception of the COSAS Four case these attempts have

been unsuccessful.

The FHR first raised the issue of international criminal charges with the NPA
in 2005 and revisited the matter following the indictment issued in the
Nokuthula Simelane case in 2016. In total the FHR has submitted 6 legal

opinions and memaranda on this issue.

Since 2022 the FHR has been advocating for the creation of dedicated courts
(like the Sexual Offences Court and the Special Commercial Crime Courts) to

deal expeditiously with the TRC cases.

The Foundation has also supported the civil society call to the President to set

up an independent and public commission of inquiry with the necessary

powers under the Commissions Act 8 of 1947 to investigate the suppression
of the TRC cases and the political interference in the work of the NPA and the

police.

The FHR continues to advocate for:

Closure, truth and healing for victims and victims' families;
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Access to state information and archives related to apartheid era human

rights violations;

Successful prosecutions through new independent and specialist

investigations;

Effective and capable state law enforcement agencies to pursue these

crimes;

Meaningful reparations as recommended by the TRC under the

Promotion of National Unity and Reconciliation Act, No. 34 of 1995,

Greater public awareness about the TRC and post-TRC processes and

developments.

The need for this application and the court’s intervention

42.

43.

44.

Prosecution of perpetrators is a necessary legal step in line with the
Constitution and envisaged in the Promotion of National Unity and
Reconciliation Act 34 of 1995 (“the TRC Act") and recommended in the Final

Report of the TRC published in 2003.

The persistent, long-term failure of the South African government to complete
the unfinished business of the TRC has led to a whole series of consequences

at different levels.

At the level of victims and their families, there has been a lack of justice, truth
and accountability for human rights violations of the past. At the level of the
perpetrators of these crimes, there has been impunity for the commission of
gross violations of human rights. At a wider societal level, this has contributed

to a culture of impunity for committing serious crimes and a diminution in
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respect for the rule of law in post-apartheid South Africa. The finalisation of

these cases remains extremely urgent.

Given the wholescale suppression of the TRC cases over some two decades,
and the dire failure of the state to purse its constitutional obligations, the FHR
endorses the orders sought compelling the President to establish an
independent commission of inquiry, as well as the payment of constitutional

damages to the families to vindicate their deeply violated rights.

The FHR has provided guidance to the legal team in determining the quantum
sought under the constitutional damages claim. This process has been
informed by decades of experience working on TRC cases. A detailed
narrative substantiating the amounts requested under the "Advance Truth,
Justice, and Closure" component of constitutional damages is attached to this

affidavit marked as annex “ZK".

| further confirm that the amounts listed under the head of constitutional
damages titled “Memorialisation, commemoration and public education” in the
founding affidavit are consistent with the amounts that FHR has granted for

similar ar equivalent projects over the years.

Accordingly, the Foundation is in strong support of the relief sought in the
Notice of Motion and prays for the granting of these remedies to the families.
We wish to place on record that should a fund to support the legal and other
costs of families of victims be established as a result of this action, the
Foundation will not access any monies from that fund for its own staffing or

administrative costs.
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DR ZAHEED KIMMIE
Signed and sworn to before me at SPYN O V<= on this the day of

2025, the deponent having acknowledged in my presence

that he knows and understands the contents of this affidavit, the provisions of
Government Gazette R1478 of 11 July 1980 as amended by Government Gazette

R774 of 20 April 1982, concerning the taking of the oath, having been complied with.

COMMISSIONER OF OATHS

Full Names:
Business Address. Nicola Grace Irving
15 Alice Lane
Designarion. . Sandion
g Commussmngr of Oaths Ex Officio
Capacity. Practising Attorney

Republic of Sauth Africa
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Annex “ZK”

Estimated costs of investigations, inquests and prosecutions

Purpose of the document

The document has been prepared by the Foundation for Human Rights and provides
estimations of costs needed to cover three sets of cases:

e A typical inquest

e A typical prosecution

e A case that has advanced neither to an inquest nor to prosecution (an
investigative case).

This document has been prepared to substantiate the amounts requested under the
"Advance Truth, Justice, and Closure" component of constitutional damages.

L]

%
General comments about the estimates

1. The figures below draw on the actual expenditure for the TRC cases incurred by
the Foundation for Human Rights and Webber Wentzel, as well as their
experience supporting the TRC cases. However, they represent estimated costs
for 'a typical inquest', ‘a typical prosecution' and ‘a typical investigative' case.

2. The administrative costs have been calculated based on what would be a
reasonable fee for managing the case. They do not reflect the level of support
provided by FHR's staff for the TRC cases, which at times included an enhanced
level of assistance that will not always be required in the administration of such
cases.

3. The estimated costs below do not include media & communication costs, which
the FHR would typically incur as part of its mobilisation, advocacy and raising
awareness work but which are not necessary to successfully conduct an inquest.

4. For the purposes-of these estimates and this document, "investigation"
encompasses all investigation-related activities, including but not limited to
investigator fees, tracings, background checks and research or analysis of
evidence.

A typical inquest

Inquest’s length

5. The inquest days range from 8 days in Haron, to 16 days in Timol, 18 days in
Haffejee and 44 days in Aggett [See Table 1 annexed]. We have estimated
that a typical inquest would therefore run for 15 days (3 weeks) for the purpose
of the calculations below.
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Investigation

6. We have considered the costs incurred by the FHR in the previous inquests
(particularly in Timol, Haffejee and Aggett) and have established that
investigations in a typical inquest would cost approximately R400,000.

Legal costs

7. Our experience shows that a typical inquest would require one lead counsel, two
junior counsel and three attorneys.

8. In addition to 15 days in court, we have calculated two additional days per court
day to estimate the time that would be typically required by attorneys and
counsel to prepare for an inquest. We have used 45 days as a baseline for a
typical inquest.

9. Counsel and attorneys'’ fees:

10.1. We have used a daily tariff (Scale A) of R11,500 as prescribed by the
High Court Rules. We have used the lowest rate, which seems the
most reasonable in our case.

10.2. We have used an FHR-reduced rate of R6,000/day to calculate the
costs of junior counsel for a typical inquest [See Table 2 annexed].
The R6,000/day is the FHR's highest daily rate for a junior counsel
with 2-10 years of experience in the bar.

10.3. We have used an FHR-reduced rate of R12,000/day to calculate the
costs of senior or experienced counsel for a typical inquest [See Table
2 annexed)].

Expert fees

11. Our experience shows that a typical inquest would require experts' reports
(e.g., forensic *pathology, ballistic, architectural and/ or aeronautical
engineering). Based on the FHR's actual expenditure and experience, we have
estimated a cost of R60,000 per expert report.

Disbursements

12. These include all inquest-related disbursements e.g., transport and
accommodation for the legal team, accommodation and transport for witnesses
and families, lunches, refreshments, printing, etc.

13. The cost of disbursements depends on various factors, such as whether the
legal team and the families are based in the location where the inquest takes
place. As a result, the level of disbursements will vary from one inquest to
another, making it difficult to estimate accurately.

14. Drawing on the expenditure incurred by the FHR and Webber Wentzel on
disbursements, we have estimated approximately R400,000 for these costs.
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Administrative costs

15.

16.

These costs include all administrative, financial, logistical and coordination
support of conducting a successful inquest.

We have adopted an approach of estimating these costs based on
reasonableness, proposing that 15% of the total costs be allocated to
administrative expenses.

A typical prosecution

General observations:

17.

18.

19.

The role of victims and their lawyers in the criminal process is more limited than
a typical inquest. However, given the numerous legal and practical challenges
involved in prosecuting historical crimes, as well as the defence’s potential use
of delay tactics, the legal support required by victims and their families may
demand significant resources.

It is very difficult to outline a typical prosecutorial case, as various factors—
such as the length of proceedings and the presence or absence of interlocutory
matters—can greatly affect the nature of the case.

None of the TRC-related trials in which the FHR and Webber Wentzel have
been involved have reached a conclusion yet.

Investigations

20.

A private investigator conducted initial investigations in both the Simelane and
Nyoka cases, supported by FHR and Webber Wentzel, which are now at the
trial stage. Similarly, the private investigator carried out an initial investigation
in the COSAS 4 case, another FHR-supported matter. Based on the
expenditure incurred in the Simelane case, we have estimated R200,000 for
investigations.

Legal costs

21.

22.

23.

Our experience indicates that a typical prosecutorial case requires two
attorneys and a lead counsel. Additionally, in some instances, the case may
require the support of a junior counsel, particularly when interlocutory
proceedings are initiated.

The length of trials will vary. Since 2015 and 2019, respectively, the attorneys
from Webber Wentzel spent approximately 153 days working on the Simelane
matter and approximately 66 days on the Nyoka matter.! Hence, we estimate
that attorneys will spend approximately 70 days on a trial case.

Lead and junior counsel typically become involved if interlocutory or associated
civil proceedings are initiated, such as presumption of death proceedings,

1

These have been back calculated using the Webber Wentzel numbers. The calculation is for a 8-hour day.
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amicus briefs, legal costs litigation, or reviews of amnesty decisions. Assuming
one interlocutory proceeding per case, we have estimated the counsel's time
spent on the trial as follows:

23.1. Lead counsel: 10 days
23.2. Junior counsel: 15 days
23.3. Counsel and attorneys’ fees: We have used the same fees as for the

inquests.
Disbursements

24. Webber Wentzel has incurred R221,839 in disbursements in the Simelane
matter, and R24 747 in the Nyoka matter. The FHR expenditure towards the
disbursements in the cases at the trial level have not been significant. Hence,
we have estimated R200,000 towards disbursements in relation to cases at the
trial level.

Administrative costs

25. These costs include all administrative, financial, logistical and coordination
support of conducting a successful inquest.

26. We have adopted an approach of estimating these costs based on
reasonableness, proposing that 15% of the total costs be allocated to
administrative expenses.

A private prosecution

27. For the purposes of the funding affidavit, we assume that private prosecutions
require twice the funding of typical prosecutions to account for the need to put
up security for costs.

A typical case that has advanced neither to an inquest nor to prosecution

General observations
28. In some instances, a case has prospects of success but there is no decision
regarding a potential inquest or prosecution, or at some point, the NPA declines

to prosecute. Such cases will require largely ‘investigative’ and expert support,
and some minimal level of support from the counsel.

Investigations

29. We estimate that an investigative case will require the same level of funding as
a trial case, and therefore, project the cost to be R200,000.

Legal costs

30. Our experience indicates that a typical case requires two attorneys and, in
some circumstances, (see below), a counsel or an expert.
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We estimate that attorneys will spend approximately 35 days on an
investigative case, which is half the time for a typical trial case.

In some instances, the involvement of an expert or counsel might be required
at the investigative stage to provide an analysis of evidence or a legal or expert
opinion. Based on our experience, we have estimated two expert/legal
reports/opinions per case at R60,000 each. This amount corresponds to 10
days of work of a senior counsel at the FHR's rate of R12,000/day.

Disbursements

33.

We estimate non-significant expenditure towards the disbursements in such
cases. Hence, we have estimated R100,000 towards disbursements.

Administrative costs

34.

35.

These costs include all administrative, financial, logistical and coordination
support of conducting a successful inquest.

We have adopted an approach of estimating these costs based on
reasonableness, proposing that 15% of the total costs be allocated to
administrative expenses.
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Table 1: Summary of FHR UBTRC Program expenses: 1 Aug 2015 to 12 Sept

2024
1. Simelane matter 509 233
Investigations 208517
Legalfees 299437
General disbursements 1279
2. Timolinguest 551 568
Investigations 357 885
Legal fees 85500
General disbursements 108183
3. Rodrigues 123103
Legal fees 123103
General disbursements 0
4, Aggettinquest 1528 378
Investigations 756 369
Legal fees 635513
Expert fees 76902
General disbursements 595384
5. Haffejee inquest 499 070
fnvestigations 171255
Legal fees 230660
Expert fees 0
General disbursements 97 155
6. Haron inquest 397729
Investigations (carried out by Webhber Wentzel) 0
Legal fees 160473
Expert fees 83258
General dishursements 153998
7.Cradock 4 834935
Investigations 508 861
General dishursements 30 067
Legal fees 206 425
-Support to Cradock 4 families to engage with the NPA 89 582
8. TRC Programme - Other cases than above 4038 216
Legal fees 1266 884
Investigations 2197607
Watching briefs 172 325
Expert fees (other than above) 141750
General disbursements in support ofthe TRC cases 259650
TOTAL 8482232
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Table 2: Estimated cost of typical inquest and prosecution
A typical Inquest
Unit No. of units Value of the unit  Total

Investigation Lump sum 1 400 060 400 000
Legal costs

3 Attorneys' fees Day 135 11500 1552500

Junior counsel fees Day 45 6 000 270000

Senior counsel fees Day 45 12 000 540000
Expert fees Report 3 60 000 180000
Disbursements Lump sum 1 400 000 400000
Administrative costs (15% of Percentage 1 501375 501375
all cost)

Total 3843 875
r—- A typical prosecution J
Unit No. of units Value of the unit  Total

Investigation Lump sum 1 200 000 200000
Legal costs

2 Attorneys' fees Day 70 11500 805000

Junior counsel fees Day 15 6 000 90000

Senior counsel fees Day 10 12 000 120000
Disbursements Lump sum 1 100 000 100000
Administrative costs (15% of Percentage 1 197250 197250
all cost)

Total 1512250

A typical case that has advanced neither to an inquest nor to prosecution

Unit No. of units Value of the unit  Total
Investigation Lump sum 1 200 000 200000
Legal costs
2 Attorneys' fees Day 35 11 500 402500
A legal/expert opinion Opinion 2 60 000 120000
Disbursements Lump sum 1 100 000 100000
Administrative costs (15% of Percentage 1 123375 123375
all cost)
Total 945875
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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

CASE NO:

in the matter between:

LUKHANYO BRUCE MATTHEWS CALATA

ALEGRIA KUTSAKA NYOKA

BONAKELE JACOBS

FATIEMA HARON-MASOET

TRYPHINA NOMANDLOVU MOKGATLE

KARL ANDREW WEBER

KIM TURNER

LYNDENE PAGE

MBUSO KHOZA

NEVILLE BELING

NOMBUYISELO MHLAULI

SARAH BIBI LALL

SIZAKELE ERNESTINA SIMELANE

SINDISWA ELIZABETH MKONTO

STEPHANS MBUTI MABELANE

15t Applicant

27 Applicant

3 Applicant

4th Applicant

5% Applicant

6" Applicant

7" Applicant

8" Applicant

9th Applicant

10™ Applicant

11" Applicant

12" Applicant

13" Applicant

14" Applicant

15" Applicant
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THULI KUBHEKA 16" Applicant
HLEKANI EDITH RIKHOTSO 17t Applicant
TSHIDISO MOTASI 18th Applicant
CERTIFIED A TRUE COPY

NOMALI RITA GALELA OF THE ORIGINAL 19t Applicant
PHUMEZA MANDISA HASHE TAYLA ILSLEY 20 Applicant

8A Law (UP) - LLB (UP)

Commilssioner of Oaths A

Ex Officlo / Practising Attorney R.8.4A ;

MKHONTOWESIZWE GODOLOZI | Practising Atter t Applicant

75 Maude Street, Office Lavel 12,
Sandown, SANDTON, 2196

MOGAP! SOLOMON TLHAPI ~(011) 784-3310 22nd Applicant
Mobile: +27 (0) 72 839 9226

Emall: tayla@ianlevitt.co.z2

FOUNDATION FOR HUMAN RIGHTS 23 Applicant

1&lol [1tols

and

GOVERNMENT OF THE REPUBLIC OF SOUTH AFRICA 15t Respondent
PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA 24 Respondent
MINISTER OF JUSTICE AND CONSTITUTIONAL 39 Respondent
DEVELOPMENT

NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS 4" Respondent
MINISTER OF POLICE 5 Respondent
NATIONAL COMMISSIONER OF THE 6" Respondent

SOUTH AFRICAN POLICE SERVICE

SUPPORTING AFFIDAVIT
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{, the undersigned,
ODETTE HELENA GELDENHUYS
do hereby make oath and state as follows:
1. | am an adult female attorney and the head of the Webber Wentzel pro bono

team ("the pro bono team"), based in Cape Town.

2. The facts contained in this affidavit are within my personal knowledge and are,

to the best of my belief, true and correct.

3. | have read the founding affidavit of Lukhanyo Bruce Matthews Calata, and |
confirm the content thereof in so far as it relates to the pro bono legal services
that the pro team has and continues to provide to families of victims of

apartheid-era human rights violations.

4. The purpose of this affidavit is to explain and contextualise the basis of the
sum of damages that the applicants are claiming under the first head of the

claim for constitutional damages, namely, advancing truth, justice and closure.

The Webber Wentzel pro bono team

5.  Webber Wentzel is a corporate law firm that is committed to serving our
community and upholding our duties as members of the legal profession. The
pro bono team was established in 2003 as a dedicated team within the firm
whose mandate it is to provide free legal services to poor and/or vulnerable

members of the public.

6. The focus of the pro bono team is to provide pro bono legal assistance on
matters that serve to uphold the values set out in the Constitution, particularly

related to the enforcement, advancement and protection of rights contained in
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the Bill of Rights and to protect and advance the rule of law. Over the more
than last two decades, our team has worked on many key public interest
matters that have positively impacted on the lives of many thousands of

people.

As part of our commitment to the Constitution and the rule of law, the pro bono
team provides legal services to several families of victims of apartheid-era
human rights violations. We assist the families in their quests to secure justice
for their loved ones and to find closure in the pain, suffering and injustice that

they have endured over many decades.

Since about 2015, the pro bono team has assisted the families of some key
anti-apartheid and pro-democracy individuals who had died at the hands of the
apartheid-era security forces, among others: Ahmed Timol, Dr Neil Aggett,

Nokuthula Simelane, Imam Abdullah Haron and Caiphus Nyoka.

Below we provide a high-level description of the legal assistance that the
pro bono team has provided to each of the families, together with the details
of hours worked, the commercial monetary value of the attorneys' fees and
necessary disbursements incurred, which include counsel fees (but excludes
our lead counsel's time, who also worked pro bono on those matters). The
purpose hereof is to give this Honourable Court insight into the untaxed legal
costs that the families would have incurred to advance the cases of their loved

ones had they not been legally assisted by the pro bono team.

The details of the hours worked are based on actual time recordings and the
value of the fees is based on our commercial rates. We similarly record the
disbursements incurred and charges paid in each matter. The disbursements

and counsel fees were primarily paid by the Foundation for Human Rights.
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Ahmed Timol

11.

111

11.2

12.

13.

14.

15.

The pro bono team provided legal assistance to the Timol family from
November 2015 to November 2022, During this time, we acted on the family's

behalf in:

the reopened inquest into the 1971 death in detention of Ahmed Timol;

the Rodrigues stay of prosecution litigation in the High Court, the

Supreme Court of Appeal and the Constitutional Court;

the watching brief in relation to the prosecution of Joao Rodrigues and
the process to obtain a prosecutorial decision against Neville Els and

Seth Sons following the reopened inquest.

In the reopened inquest, the pro bono team worked a total of 1 153.20 hours.
This amounts to R2 685 755.00 in attorneys' fees. The time sheets can be

made available to the Court on request.

In the Rodrigues stay of prosecution litigation, the pro bono team worked a
total of 442.60 hours. This amounts to R1 401 245.00 in attorneys' fees. The

time sheets can be made available to the Court.

In the Timol watching brief, the pro bono team worked a total of 71.40 hours.
This amounts to R268 110.00.00 in attorneys' fees. The time sheets can be

made available to the Court.

The total disbursements and charges incurred in the three matters referred to

in paragraph 11 amounted to R360 489.82.
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Dr Neil Aggett

16. The pro bono team provided legal assistance to the Aggett family from
March 2017 to January 2023. During this time, we assisted the Aggett family
in securing the decision to reopen the inquest into the 1982 death in detention

of Dr Aggett and we acted on their behalf in the reopened inquest proceedings.

17. In this process, the pro bono team worked a total of 3 957.30 hours. This
amounts to R8 423 235.00 in attorneys' fees. The total disbursements and
charges incurred were R735 816.65. The time sheets can be made available

to the Court.
Nokuthula Simelane

18. The pro bono team has provided legal assistance to the Simelane family since

June 2015. During this time, we acted on behalf of the Simelane family in:

18.1 the process to compel the National Director of Public Prosecutions and
the Minister of Justice to open a formal inquest into the 1983

disappearance of Nokuthula Simelane;

182 the litigation to compel the Minister of Police to pay the legal fees of the
former Security Branch officers who have been indicted for the murder of

Nokuthula Simelane;
18.3 the litigation to declare Nokuthula Simelane deceased;

184 the prosecution of Msebenzi Timothy Radebe (deceased), Willem Helm
Johannes Coetzee, Frederick Barnard Mong (deceased), and Anton

Pretorius as a watching brief (the instruction in the watching brief includes
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20.

21.

22.
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a watching brief in the investigation and possible prosecution of the 1991

murder of Adriano Louis Bambo).

In the process to compel the opening of a formal inquest, the pro bono team

worked a total of 89.70 hours. This amounts to R281 660.00 in attorneys' fees.

In the legal fees litigation, the pro bono team worked a total of 249.50 hours,

which amounts to R585 210.00 in attorneys' fees.

In the presumption of death litigation, the pro bono team worked a total of

190.30 hours. This amounts to R501 435.00 in attorneys' fees.

In the watching brief, the pro bono team worked a total of 1 231.03 hours. This
amounts to R2 459 992.00 in attorneys' fees. The time sheets can be made

available to the Court.

In the four matters referred to in paragraph 18, the total disbursements and

charges incurred to date is R223 133.51.

Imam Abdullah Haron

24.

25.

The pro bono team has been providing legal assistance to the Haron family
since April 2019. During this time, we assisted the Haron family in securing the
reopened inquest into the 1969 death in detention of Imam Haron and we acted

on their behalf in the reopened inquest proceedings.

In this process, the pro bono team has worked a total of 1 738.80 hours. This
amounts to R6 283 530.00 in attorneys' fees. The total disbursements incurred

was R338 029.36. The time sheets can be made available to the Court.
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Caiphus Nyoka

26.

27.

The pro bono team has been providing legal assistance to the Nyoka family
since October 2019. We hold a watching brief on behalf of the family in the
murder prosecution of Johan Marais, Leon Louis van den Berg, Abraham

Hercules Engelbrecht and Pieter Egbert Stander.

To date the pro bono team has worked a total of 530.70 hours. This amounts
to R1 604 075.00 in a attorneys' fees. The total disbursements incurred to

date is R24 746.66. The time sheets can be made available to the Court.

Conclusion

28.

29.

The total number of hours worked by the pro bono team on these cases
amounts to 9 654.53 hours, which amounts to a total of R23 233 247.00 in

attorney’s fees (had such fees been charged).

While Webber Wentzel will continue to act on a pro pono basis to assist
similarly situated families, we understand that there are law firms that are
willing to also represent such families, but that they cannot do so on a pro bono

basis.

ODETTE HELENA GELDENHUYS
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Signed and sworn to before me at on this the 1 day of
J ANGEIL 2025, the deponent having acknowledged in my presence

that she knows and understands the contents of this affidavit, the provisions of
Government Gazette R1478 of 11 July 1980 as amended by Government Gazette

R774 of 20 April 1982, concerning the taking of the oath, having been complied with.

COMMISSIO‘ER OF OATHS

Full Names:

Business Address:
wurwin Pokpas
Lemimissioner of Oaths
Capacity: ractising Attorneys, Cape Town
Liiale Mogashoa Attorneys
Floor, Convention Tower

-nr of Heerengracht &
Waiter Sisulu Avenue
Fore_iare, Cape Town

Designation:
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