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Forward:  Statement of Intent 
 
 
Khulumani Galela Reparations Movement (KGRM) fully supports, and welcomes, the 
mandate of the Commission of Inquiry; indeed, we believe this process is long overdue.  The 
Proclamation of the President states that the Commission is appointed: 
 

“…to investigate matters of public and national interest concerning allegations 
regarding efforts or attempts having been made to stop the investigation or 
prosecution of Truth and Reconciliation Commission (“TRC”) cases.”1  

 
To further these investigations, we as Khulumani Galela Reparations Movement herewith 
submit a preliminary compilation of our understanding, experience, and potential evidence 
that we can make available to the Commission. 
 
We emphasise that this is a preliminary compilation only; and that before any presentation 
we would appreciate meeting with the evidence leader’s team to discuss what aspects of 
this material would assist best the Commission in its tasks, and in what format this should 
be presented (for instance, documentary records and research on relevant matters in the 
public realm, victims and witness testimonies (in person or in writing), recorded 
organizational statements, etc).   
 
  

                                                        
1 PROCLAMATION NOTICE 264 OF 2025 PROCLAMATION by the PRESIDENT of the REPUBLIC of SOUTH AFRICA 
Government Gazette regulation Gazette No 11837, Vol 718,  29 May 2024 No. 54749; p. 3  https://18a66295-
3a0f-41fb-a13d-9849edd3b2a3.usrfiles.com/ugd/18a662_c193e0a9fe754cc78b19c88133b5942d.pdf 
 

https://18a66295-3a0f-41fb-a13d-9849edd3b2a3.usrfiles.com/ugd/18a662_c193e0a9fe754cc78b19c88133b5942d.pdf
https://18a66295-3a0f-41fb-a13d-9849edd3b2a3.usrfiles.com/ugd/18a662_c193e0a9fe754cc78b19c88133b5942d.pdf
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1.  Purpose of KGRM proposed input to Commission of 
Inquiry on TRC cases 
 
Khulumani Galela Reparations Movement seeks to give input to the Commission as a 
membership based civil society organisation consisting of victims, veterans, survivors and 
descendants of apartheid gross human rights violations.  The KGRM input aims to advance 
the Commission’s understanding of matters covered in its mandate; notably the existence 
and extent of political interference aimed at blocking prosecutions of perpetrators; and the 
effects of this interference on our Khulumani Galela members, as victims, veterans, 
survivors, and families who have suffered from gross human rights violations.  
 
 
 
 

2.  Membership, objectives, and history of KGRM 
 
Khulumani Galela Reparations Movement was formed from the efforts of victims, veterans, 
survivors and descendants of apartheid gross human rights violations, to advance its 
understanding of these matters, the extent of political interference aimed at blocking 
prosecutions of perpetrators, and the effects of this interference on our members, who are 
victims, veterans, survivors, and families who have suffered from gross human rights 
violations.  The draft KGRM Constitution2 states that: 

 
The core objective of the Khulumani Galela Reparations Movement is to mobilise 
members, South African communities and civil society organisations to demand 
redress, reparation, justice, and the restitution for all those in South Africa who 
suffered from the crime against humanity called apartheid.  Khulumani Galela aims, 
in achieving these, to bring peace, to unite and build our nation, and to restore the 
human dignity of all of our people.   

 
The KGRM Constitution states the aims of the organisation are that:  

 
Redress, reparation, justice and restitution be provided by the current South African 
government, noting that the post-apartheid government assumed responsibility for 
repairing the historic damage done through apartheid human rights abuses and 
violations.  This commitment to reparation and redress is embedded in South Africa’s 
Constitution; in the Promotion of National Unity and Reconciliation Act 34 of 1995, in 
forming the Truth and Reconciliation Commission (the TRC).  In providing amnesty 
for perpetrators of apartheid gross human rights violations through the TRC process 
and in years following, the government assumed the legal obligation of providing 
redress and reparation for victims.  After the closure of the TRC, however, the SA 
government subsequently failed to provide adequate redress, reparation, justice and 
restitution.   

 

                                                        
2 KGRM draft Constitution, adopted March 2025 by national meeting of representatives of 5 provinces and 
national KGRM leaders; at time of submission KGRM is in process of filing as NPO with South African 
Department of Social Welfare. 
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Brief background of KGRM:   

• The civil society movement that formed KGRM began in 1996, as locally organized 

groups supporting victims and survivors who were planning to give evidence to the 

TRC.  These were called Khulumani Support Groups. 

• As the TRC process continued, the Khulumani Support Groups began to work 

together nationally to deal with concerns about some of the TRC actions; notably, 

the closure of the Victims Hearings in 1998 when many victims were still struggling 

to give statements; while perpetrator hearings to provide amnesty were extended 

until 2001. 

• In 2000, these groups came together to register as the NPO called  Khulumani 

Support Group (KSG).  KSG became the leading victims’ organisation to call for 

redress, reparation and justice as the TRC closed down.   

• Between 2000 and 2018, KSG’s membership data-base, comprised of persons who 

could reasonably claim they fit the definition of “victims” in the TRC Act3   

• By mid 2019, KSG functions were disrupted as a result of actions of the CEO; the KSG 

Board eventually investigated and took disciplinary action to dismiss the CEO.  The 

CEO claimed the dismissal was unfair and that she remained head of the 

organisation.   From 2019 to 2025 the Board and core membership structures of KSG 

continued to mobilise.  Unfortunately, as this was at the height of the COVID 

emergency, it proved impossible to take legal steps to resolve the split in the 

organisation. 

• Starting in 2021, the KSG Board and membership structures regrouped as civil 

society movement called the “Khulumani Galela Campaign”;  mobilizing nationally 

including a long-standing protest and sleep-in outside the Constitutional Court in 

Johannesburg; and working closely with the South African Coallition for Transitional 

Justice to demand government act on the failure to provide redress, reparation and 

justice after the TRC closed down. 

• The Khulumani Galela Campaign is currently in process of formally registering under 

the name the NGO Khulumani Galela Reparations Movement. 

 
 
 
 

                                                        
3  The Promotion of National Unity Act defines victims as:  

(a) persons who, individually or together with one or more persons, suffered harm in the form of physical 
or mental injury, emotional suffering, pecuniary loss or a substantial impairment of human rights-  
(i) as a result of a gross violation of human rights; or  
(ii) as a result of an act associated with a political objective for which amnesty has been granted;  

(b) persons who, individually or together with one or more persons, suffered harm in the form of physical 
or mental injury, emotional suffering, pecuniary loss or a substantial impairment of human rights, as a 
result of such person intervening to assist persons contemplated in paragraph (a) who were in distress 
or to prevent victimization of such persons; and  

(c) such relatives or dependants of victims as may be prescribed.  

(source: PROMOTION OF NATIONAL UNITY AND RECONCILIATION ACT 34 OF 1995, 

https://www.gov.za/sites/default/files/gcis_document/201409/act34of1995.pdf 
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3.  KGRM’s submission in relation to the Commission’s TOR 
 

 The scope of the Commission’s TOR  
 
The JUDICIAL COMMISSION OF INQUIRY TO INQUIRE INTO ALLEGATIONS REGARDING 
EFFORTS OR ATTEMPTS HAVING BEEN MADE TO STOP THE INVESTIGATION OR 
PROSECUTION OF TRUTH AND RECONCILIATION COMMISSION CASE was created in 
response to court papers filed in January 2025 in Calata and others v. Government of RSA 
and Others (Case No 2025 5245), which called upon the President to establish a Commission 
of Inquiry “… to investigate the suppression of the TRC cases and the political interference in 
the work of the NPA and the police”.  The Commission’s TOR states its core aim:   

The Commission is appointed to investigate matters of public and national interest 
concerning allegations regarding efforts or attempts having been made to stop the 
investigation or prosecution of Truth and Reconciliation Commission (“TRC”) cases.4  

Following this broad mandate, however, the TOR provides a number of clauses which could 
be read as restricting and limiting the Commission’s work to the investigating and making 
findings about the relatively small number of high-profile cases that gave rise to Calata and 
others v. Government of RSA and Others.  

It should be noted that Calata and others was brought by 24 families of high-profile victims 
of apartheid gross human rights violations who had not found resolution and relief from the 
TRC.  When the TRC closed down, they handed some 300 cases to the police and national 
prosecuting authorities for further investigation and possible prosecution.  When the 
current government agreed to establish a Commission of Inquiry to look into stalled, 
blocked and sidelined cases from the TRC, it was perhaps inevitable that they used wording 
proposed in Calata and others v. Government of RSA and Others. 

As a result, clauses  1.1 to 1.3 of the TOR  focus narrowly on difficulties faced by the 24 
families who are applicants in Calata and others, of apparent political interference with 
police and NPA to ensure cases were dropped from investigation and prosecution.   
 
However, the limited focus of these clauses may cause ambiguity and questions about 
whether the Commission is mandated to address the numerous other occasions and 
potentially unlawful actions where political pressure and interference intentionally blocked, 
hampered and sidelined cases which fall clearly under the Promotion of National Unity and 
Reconciliation Act  (Act 34 of 1995) (known as the TRC Act), and the TRC’s functions.  

Limiting the scope of the Commission of Inquiry’s work to specific issues dealt with by these 
clauses could counter the far broader aims and intent that headline the TOR schedule, 
quoted above:  “to investigate matters of public and national interest concerning allegations 

                                                        
4 PROCLAMATION NOTICE 264 OF 2025 PROCLAMATION No. R. , 2025, by the PRESIDENT of the REPUBLIC of 

SOUTH AFRICA , Government Gazette Republic of South Africa No 11837, Vol 719, 29 May 2025, No. 52749 

page 3  
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regarding efforts or attempts having been made to stop the investigation or prosecution of 
Truth and Reconciliation Commission (“TRC”) cases.”  

We suggest that such limitation is not in the interests of  the Commission, or indeed 
resolving those cases address in Calata and others.  Indeed, the founding affidavit in Calata 
and others references (but does not give supporting evidence of) the broader context of 
suppression of TRC cases: 

.  “… the state reneged on both of its constitutional obligations in relation to the 
post-TRC process. It failed to prosecute and has provided wholly inadequate 
reparations. Its cruel and misguided “closed list policy” excluded many thousands 
of victims from the benefits of reparations. R2 billion in the President’s Fund 
remains unspent. Successive post-apartheid governments have destroyed the 

social compact struck with us.” 5  

 
 
Including broader issues and context concerning the suppression of cases 
during and after the TRC 
 
KGRM maintains that for the Commission to fulfill its task of addressing “matters of public 
and national interest concerning allegations regarding efforts or attempts having been 
made to stop the investigation or prosecution of Truth and Reconciliation Commission 
(“TRC”) cases”,  the TOR must be read as covering all “alleged efforts or attempts… to stop 
the investigation or prosecution of Truth and Reconciliation Commission (“TRC”) cases”.   
This must include the long history of actions by persons and structures of government to 
block, limit, and sideline TRC processes, outcomes and recommendations; ranging from 
interference at the conception and functioning of the TRC, to the actions of government 
officials during and after the closing down of the TRC ; and through government’s re-
interpretation of and subsequent administration of post-TRC matters during and after 2003.   
 
KGRM accepts without doubt that the 24 high-profile cases that form the basis for Calata 
and others, and the 300 cases that were handed to the NPA and police for investigation at 
the closure of the TRC, and were never investigated or led to prosecutions, form a crucial 
sub-section of the investigations required by the Commission’s mandate.  However, 
crucial as these cases are, they cannot be understood in isolation, removed from the 
broader context of the numerous occasions where attempts were made (and too often 
succeeded) to prevent large numbers of potential and actual TRC cases from being 
recognized, investigated, or brought to judgement.   
 
For KGRM, ALL of the actions by various persons to prevent truth-telling, further 
investigation, public identification and recognition, and accountability of perpetrators, must 
be seen as of core “public and national interest” for victims, veterans, and survivors, as well 
as, 30 years later for their descendants and communities. The Commission’s TOR must 
include, respond to, and highlight the 24 cases in the founding affidavit; it must assess the 
events surrounding sidelining the 300 cases that were handed to the NPA and police but not 

                                                        
5 TRC-Constitutional-Damages-application-NOM-and-FA-unsigned.pdf, 13 March 2025, p.27 
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investigated or brought to court.  But the Commission’s work cannot to be limited or 
restricted to those cases. 
 

Addressing Constitutional Damages 
 
The second task of the Commission is:  
 

“to inquire into, make findings, report on and make recommendations concerning – 
 …1.4 whether, in terms of the law and fairness, the payment of any amount in 
constitutional damages to any person is appropriate.”6 

 
This clause instructs the Commission to look at whether payment of constitutional damages 
“to any person” is appropriate, presumably as these relate to issues around blocking TRC 
cases.   
 
As victims, survivors, family members and activists who have been directly affected by the 
TRC and post-TRC outcomes, KGMR members have a direct interest in the matter of 
whether constitutional damages can be provided to victims, survivors, families and 
communities who suffered from apartheid as a crime against humanity, and human right 
violations within that.   
 
KGRM proposes to submit evidence to the Commission on the appropriateness and 
applicability of Constitutional Damages for TRC victims.  This evidence goes well beyond the 
testimony in support of the plea for constitutuional damages in Calata and others. KGRM’s  
testimony, from victims and survivors, families and communities across South Africa,  
demonstrates that the state has repeatedly failed and indeed refused to carry out 
commitments made in the Constitution, the TRC Act, and numerous other statements and 
agreements that formed our post-apartheid social compact.  KGRM evidence speaks to the 
historic and ongoing harm to individuals, families and communities, caused by the state 
withholding resources and capacity to enable people to rebuild lives damaged and 
destroyed by apartheid crimes; by the on-going denial of human dignity and basic rights to 
life and well-being to apartheid’s victims; and by denying accountability, justice and truth-
telling that was guaranteed by our Constitution and the TRC. 
 
 

Support for removing the TOR time-frame for evidence about interference 
from 2003  
 
As part of the above plea for a broader interpretation of the Commission’s TOR, KGRM also 
seconds the request by FHR to remove the clause in the TOR in clause 1, “in relation to the 
period since 2003”.  We believe that the broader context and content of these 
investigations commences in the negotiations to end the apartheid government in the early 
1990s; evidence of pressure and interventions, and the impact of these, continues both 
throughout the TRC’s period of operation from formation (1996) to acceptance by 
government of the TRC’s final report (2003).  Limiting the Commission’s investigations to 
post-2003 will bar information critical to the Commission’s findings.  
 

                                                        
6 Op. Cit. PROCLAMATION NOTICE 264 OF 2025 ; p. 3  
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4.  KGRM’s proposed evidence before the commission 
 
Addressing the broader context and content of suppression of TRC cases  
As noted earlier, Calata and others provides strong evidence of political interference 
blocking specific prosecutions; attempts to revert to amnesty for perpetrators; and 
pressures brought upon the democratic government to drop further investigations.  These, 
we submit, form a first step in investigating the broader context and context around 
suppression of TRC cases.  The extent of this suppression can be seen in research on the TRC 
outcomes from numerous sources: 
   

“While 5,392 amnesty applications were rejected, few of these individuals were later 
prosecuted.  Several high-level former police officials were convicted for the 1989 
attempted murder of Reverend Frank Chikane, while former Defense Minister Magnus 
Malan and 19 affiliates were acquitted…. Thousands of other rejected applicants 
remained untouched.  A new National Prosecution Policy enacted in December 2005 
gave the National Director of Public Prosecutions wide discretion not to prosecute. In 
December 2008, however, the High Court in Pretoria struck down this law, allowing 
prosecutions to continue ….7 

 
 
KGRM’s submission to the Commission will seek to establish the broad framework and 
scope of this suppression.   
 
This begins with negotiated agreements (both in public view, and in alleged collusion 
outside of the public view between key officials of the old regime and the incoming 
government) , which ensured that the framework of the TRC would limit intended results: 
that the truth would be told, that there would be justice, redress, and reparation, that 
perpetrators would be held to account. 
 
Our submission will highlight the intertwined actions between promoting a broad amnesty 
to apartheid perpetrators on the one hand, with limiting and restricting evidence from 
victims and survivors about atrocities done to them.  A CSVR report from 20048 notes that:  
 

There is evidence that reparations may not have ranked high in government's 
priorities during transitional negotiations. This can be linked to the context within 
which the Promotion of National Unity and Reconciliation Act of 19953 was 
promulgated…It became important to appease the incumbents as the protagonists 
wished to secure a stable transition. … 
 
Such was the primacy of amnesties that the series of transitional negotiations that led 
up to the settlement reached between the key proponents (the ANC leadership and 
government's representatives) were help up at the final hurdle by the issue of 

                                                        
7 From: https://www.law.cornell.edu/wex/south_african_truth_commission 
8 Still not talking: Government's exclusive reparations policy and the impact of the 30 000 financial 
reparations on survivors by Oupa Makhalemele Research report written for the Centre for the Study of 
Violence and Reconciliation, 2004. 

https://www.usip.org/publications/1995/12/truth-commission-south-africa
https://www.law.cornell.edu/wex/south_african_truth_commission
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amnesties. Apart from the Interim Constitution, reparations were not mentioned in 
any of the documents from these negotiations (Colvin, 2003).  
 
The wording discussing amnesties and reparations in the Interim Constitution 
emphasises amnesties vis-à-vis reparations, proclaiming that amnesties '"shall be 
granted in respect of acts, omissions and offences associated with political objectives 
and committed in the course of the conflicts of the past"' (Interim Constitution, 1993, 
Postamble, emphasis added). The "Postamble" continues that Parliament must design 
the "mechanism, criteria and procedures" for granting amnesty to individuals.  
 
Where reparations are mentioned in the Interim Constitution, they are presented in 
broad terms that do not spell out any clear legal responsibility. When the TRC Act 
came into being it established the Reparations and Rehabilitation Committee (RRC), 
tasked with the issue of reparations. Whereas the committee dealing with amnesty 
was empowered to grant amnesties, the RRC could only make recommendations, to 
be implemented via legislation. 

 
Many of these negotiations and decisions and decisions prior to the TRC’s formation are 
dealt with in the Calata and others documents (see pages xxx).     
 
KGRM further will give well-documented and compelling evidence on the problematic 
structures put into place during the functioning of the TRC, that include (but are not limited 
to):   
 

• The foundational agreement in the Interim Constitution that the TRC would give amnesty to 

those who applied and told the truth; but that the TRC could only make recommendations 

to government for redress and reparations; that amnesty applications would ensure truth 

disclosure, and there the TRC did not have capacity to investigate contested claims (either 

by perpetrators or by victims) 

• systemic measures which effectively denied victims the opportunity to give statements 

about human rights violations to the TRC;  

• numerous incidents where the TRC decided there was insufficient “proof” of their 

experiences, and where the TRC did not have the resources to investigate statements; 

resulting in the denial of truth recovery, justice, and redress; and the resulting failure of the 

TRC to record human rights violations or the perpetrators of these; 

• the decision that perpetrators could not seek amnesty for specific categories of violation 

(notably rape and arson) would not qualify for amnesty, on the grounds that these could not 

be shown to be “politically motivated”; and thus victims statements recording these 

violations were not accepted by stakeholders; 

• the closure of victims hearings, and refusal to allow evidence and input from victims who 

had not managed to access those hearings;  

• the extension of the amnesty process (after the victims hearings were closed down); 

• the large number of perpetrators who did not apply for amnesty and/or did not tell the full 

truth; which meant that those perpetrators were not held to account by the TRC; 

• the lack of capacity in the TRC to ensure victims were able to attend and respond to many 

perpetrator amnesty applications, leaving the perpetrators’ versions unchallenged  
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KGRM further will present evidence of actions by certain members and sections of 
government to suppress and limit evidence of gross human rights violations submitted by 
victims, survivors, and their communities after the closure of the TRC.   
 
These acts to restrict victims’ testimonies occurred simultaneously with, were directly linked 
to, and reinforced, efforts to block prosecutions of perpetrators in the post-2003 period. 
The most telling single event establishing these links was the speech made President Thabo 
Mbeki to Parliament by  on 15 April 20039, where he formally announced the government’s 
way forward following receipt of the final TRC reports and recommendations.   In this 
speech, President Mbeki acknowledges that “A critical trade-off contained in the TRC 
process was between "normal" judicial processes on the one hand, and establishment of the 
truth, reparations and amnesty on the other.” 
 
He then places government’s proposals for acting upon the TRC’s recommendation before 
Parliament for adoption.  These consisted of: 
 

• On reparations, the government should imposed the  so-called “closed list” policy, 

that ruled that only persons who appeared before the TRC, and were recognised as 

victims by the TRC, could recieve reparations.  President Mbeki said:   “The TRC has 

reported that about 22 000 individuals or surviving families appeared before the 

Commission. … With regard to final reparations, government will provide a once-

off grant of R30 000 to those individuals or survivors designated by the TRC. This is 

over and above other material commitments that we have already mentioned.”  

For TRC victims, this proposal effectively barred any persons who had not given 

statements to the TRC for any reason from accessing state reparation for victims.  

That was duely regulated, and remains in place today, over two decades later.  

Mbeki’s proposals further cut back the financial reparations paid to those on the 

closed listed to a once-off grant of R30 000  (less than a fifth of that recommended 

by the TRC). 

 

• Dispite TRC recommendations that international corporations who had benefitted 

from and supported apartheid should provide compensation to those who were 

victims of apartheid human rights violation, Mbeki asserted:  “In the recent past, the 

issue of litigation and civil suits against corporations that benefited from the 

apartheid system has sharply arisen. In this regard, we wish to reiterate that the 

South African Government is not and will not be party to such litigation.” 

 
• In terms of amnesty, President Mbeki noted that “a significant number of people did 

not apply for amnesty”.  He emphasised that government had agreed there would 

be no blanket amnesty and that “…we have therefore left this matter in the hands of 

the National Directorate of Prosecutions, for it to pursue any cases that, as it nomal 

                                                        
9 All quotes in the points below taken from President Thabo Mbeki, STATEMENT BY PRESIDENT THABO MBEKI 
TO THE NATIONAL HOUSES OF PARLIAMENT AND THE NATION, ON THE OCCASION OF THE TABLING OF THE 
REPORT OF THE TRUTH AND RECONCILIATION COMMISSION: CAPE TOWN, APRIL 15, 2003.  Source: 
https://static.pmg.org.za/docs/2003/appendices/030610presrec.htm 
 

https://static.pmg.org.za/docs/2003/appendices/030610presrec.htm
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practice, it believes deserve prosecution and can be prosecuted”.  Furthermore he 

pointed out that this “leaves open the possibility for individual citizens to take up 

any grievance related to human rights violations with the courts”. President Mbeki 

then remarks:  “However, as part of this process and in the national interest, the 

National Directorate of Public Prosecutions, working with our intelligence agencies, 

will leave its doors open for those who are prepared to divulge information at their 

disposal and to co-operate in unearthing the truth, for them to enter into 

arrangements that are standard in the normal execution of justice, and which are 

accommodated in our legislation.goes on to  suggest possible interventions other 

than prosecution or amnesty that the state might pursue.”  He concludes:  “Relevant 

Departments are examining the practical modalities of dealing with this matter; and 

they will also establish whether specific legislation is required in this regard.”  It 

might be reasonable to ask whether the creation of this proposed committee of 

“relevant departments”, and their subsequent decisions about how to deal with 

perpetrators, may have affected later interventions that blocked proposed 

investigations and prosecutions by the NDPP and police. 

 
Parliament accepted these core proposals put forward by President Mbeki, rather than the 
recommendations of the TRC itself, in June 2003.  Civil society and victims organisations 
protested at the rushed parliamentary process, and the lack of stakeholder input to the this 
by victims and survivors.  These were then incorporated into regulations governing the roll-
out of post-TRC reparations and justice processes, which have been enforced to this date. 
 
Moreover, after 2003, key structures and personnel in the post-apartheid government took 
decisive action to prevent post-TRC efforts of victims who had been unable to access the 
TRC, or whose statements were not confirmed by the TRC,  to place their evidence in the 
public domain, or before the courts. 
 
As noted above, the FHR cases that form Calata and others represent the very few who 
managed to counter these efforts to shut down victims’ efforts to find redress after the 
closure of the TRC.  Calata and others  cites conclusive evidence of government officials’ 
opposition to, and interference in, the NPA seeking investigation and prosecution for those 
cases. 
 
KGRM suggests that another example of such blatent political interference by government 
in taking forward legal action (one that would not be considered under a narrow 
interpretation of the mandate contained in clauses 1.1 to 1.3) is the letter entitled 
“DECLARATION BY JUSTICE MINISTER PENUELL MADUNA ON APARTHEID LITIGATION IN THE 
UNITED STATES” written by then Minister of Justice Penuell Maduna on 2003-07-11, to the 
US District Judge set down to hear international litigation brought by Khulumani Support 
Group and others representing victims of apartheid, seeking compensation from 
international/transnational companies that profited from, and propped up, the apartheid 
regime.  Minister Maduna states, in his capacity as Minister of Justice: 
 

I make this declaration to set forth the South African government's ("the 
government") view of various cases pending in the United States courts against 
corporations that did business with and in South Africa during the apartheid period, 
including those cases consolidated under the caption, In Re South African Apartheid 
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Litigation, MDL No. 1499 (S.D.N.Y.) and In Re Khulumani & others, CV 02 5952 
(E.D.N.Y.) It is the government's submission that as these proceedings interfere with a 
sovereign's efforts to address matters in which it has the predominant interest, such 
proceedings should be dismissed.10 
 
 

Victim and survivor testimony in support of the above submission 
 
KGRM will also make available to the Commission both records of victims’ interactions with 
government that served to prevent witnesses’ from recording their stories, from gaining 
redress and reparation, and from seeking justice and accountability from perpetrators.  We 
can also make available witnesses to give personal testimony to these interventions, and 
their consequences for the affirmation of victims’ constitutional and human rights. 
 
We can also provide the Commission with 14 individual victim testimonies and opening 
arguments prepared in 2014 – 2016, for a KSG court case that would to oppose the 
Government’s imposition of the Closed List. (Due to internal  organizational issues within 
KSG litigation was indefinitely postponed; KGRM is considering reviving the case before the 
courts; surviving witnesses with whom KGRM is still in contact are agreed that their 
testimony should be placed before the Commission.)  
 
 
 

KGRM evidence and testimony in regard to appropriateness and applicability 
of Constitutional Damages  
 
KGRM also will submit documentary evidence and testimony from victims and survivors on 
the matter of Constitutional Damages.   
 
A key input consists of the record and implications of the 1996 Constitutional Court of South 
Africa ruling in “AZANIAN PEOPLES ORGANISATION (AZAPO) AND OTHERS v THE 
PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA, CCT 17/96  Constitutional Court 25 July 
1996).  The Court ruled in favour of the (as that time still to be established) TRC providing 
amnesty to perpetrators in return for truth telling.  They concluded that the offer of 
amnesty was in line with the (then interim) Constitution on two grounds:  first, that amnesty 
provisions would ensure that “truth be told” (giving incentive for perpetrators to tell the 
truth, which they might otherwise refuse to do); and second, that the Act provided 
appropriate reparation to victims who would no longer bring claims against perpetrators 
who had received amnesty.     

“The Court said that Parliament was entitled (by the TRC Act) to adopt a wide concept 
of reparations. This would allow the state to decide on proper reparations for victims 
of past abuses having regard to the resources of the state and the competing 
demands thereon. Further, Parliament was authorised to provide for individualised 

                                                        
10 “DECLARATION BY JUSTICE MINISTER PENUELL MADUNA ON APARTHEID LITIGATION IN THE UNITED 
STATES”, written in 2003-07-11; source 
https://www.gov.za/sites/default/files/gcis_document/201409/apartheid1.pdf 
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and nuanced reparations taking into account the claims of all the victims, rather than 
preserving state liability for provable and unprescribed delictual claims only.”11 

The ConCourt judgement approving of the TRC’s offering amnesty was thus conditional on 
payment of appropriate reparations for victims.  KGRM therefore submits that the post-TRC 
state’s failure to provide appropriate ‘individualized, and nuanced reparations’ to victims 
must be seen as invalidating the rational for the Court’s ruling that that granting amnesty to 
perpetrators was in accord with Constitution provisions.  This, we submit, leaves the state 
subject to claims for constitutional damages for actions which not only fail to uphold the 
Constitution, but deliberately undermine Constitutional rights to justice and redress. 

KGRM also has collected and will present extensive evidence of harm and  violations 
experienced by members as victims, survivors, veterans, families and communities who 
believe they have a valid case to claim constitutional damages from the current 
government, for its decades long failure in providing redress, reparation, justice, and 
restoring human dignity. 
 
These acts by government to deny justice, redress and reparation are on-going, and 
continue to cause damage and harm.   
 
We are collecting detailed individual testimonies to testify to the these acts.   
 
One  example of information and witness testimony offered to the Commission on the issue 
of Constitutional Damages consists of the records of, and statements by., over 150 the 
KGRM group who have been protesting outside ConCourt, calling for government action on 
reparations;  who are now asking for compensation for harm and suffering resulting from 
the denial of constitutional  and human rights as a result of government’s on-going refusal 
to revisit, and redress, the “unfinished business of the TRC”. 
 
A brief summary of Khulumani Galela’s ConCourt protest, and claims for damages:  

After two decades of calling upon government to honour commitments to redress, 
repair, and restore our human dignity, Khulumani Galela elderly members undertook to 
demonstrate outside our Constitutional Court, calling on government to meet with us 
to repair the damage caused by government’s refusal to reopen measures  to redress 
apartheid crimes.  Government promised repeatedly to deal with the matter; but failed 
to do so, or even to inform us that the measures agreed upon had been unilaterally 
withdrawn by administrative act.  As a result, our elderly and frail members continue to 
risk well-being, health and even life by holding their ground outside Constitutional 
Court; currently for a year and ten months continuously.  Government still refuses to 
meet with us; and government officials have further worsened our situation by denying 
us basic human rights such as water and sanitation at ConCourt. 

 

                                                        
11 AZANIAN PEOPLES ORGANISATION (AZAPO) AND OTHERS v THE PRESIDENT OF THE REPUBLIC OF SOUTH 
AFRICA CCT 17/96 Constitutional Court 25 July 1996; Source: 
https://www.justice.gov.za/trc/legal/azaposum.htm 

 


