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1. The following suspects were granted amnesty by the Amnesty committee of the TRC:

11 Eugene Alexander Ds Kock
472 Johannes Jacobus Swart
1.3 Kobus Kiopper

2 alicholaas Johannas vermaulen.

)

Pistar Mcintyre, Jasques Els and Andre 'verter were sharged with Assault with ths

intent to do grievous bodily harm under case SH177/92 and were acquitied.

)

The State then recharged them with murder and the High Court in the case of Mcint.rg

and other v Pieterson NO and Another 1698 1, BLCR 18 (T uphald their spaciai plea
in terms of section 106(1)(d) of the Criminal Procedure Act 51 of 1877

4 1therefore decline to prosscute in this matier
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MEMORANDUM ABOUT THE TRC CASE: JOHANNES SWEET SAMBO TRC
AC/2001/141 CATS 13/03/2018

1 INTRODUCTION

A iAr. Johannes Swest Sambo (hereinafier to refared to as the deceased) was arrested
by members of the task team that was conducting an operation on the borders of
Mozambique and eSwatini combating the illegal smuggling of firearms. He was
arrested on 04/07/1991 and was killed on the same day whilst being interrogated by
members of ihe Security Branch. This was amongst sevarzl casss that ware selected

for investigation and possible prosecution.

is sormmon causs that ha was toriured and kiuad, thereaifier his body was transportsd
to Thabazimbi where it was surnt and blown up with 2xplosives. As such, thera were
no remains of Mr. Sambo’s body. There is no post-mortem report in the case docket
or Inquest report with findings as envisaged under section 16 of the Inquest Act 58 of
1959 Inquest Act).

2. BACKGROUND

2 This matier was one of tha Truth and Reconciliation Commission matters. Mr. Cugens
slexander De Kocx {hereinafter refarred 10 as de Kocks was convicied of defeating the
znds of justice and sentenced ‘n re:auor o this mattar Juring ths TRC Je Xock and
‘na \/iakplaas members who were involved in the disposition of the body ware grantad

indemnity (during D@ Kock's trial) and amnesty by the amnasty commitee.
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The memkbers of the squams base did not apply for amnesty (those who killed the
deceased).

Thres suspects were grresied and charged under case SH177/92 namely Pister
Mcintyre, Jacques Els, and Andre Venter (hereinafter referred to as the accused) with
a charge of 'assault with intent to do grievous bodily harm’ (assault GBH). They were
all acquitted on the charge and found not guilty on 23 March 1994,

The State recharged the accused with the offence of murder. In the High Court in the
case Mcintvre and others v Pieterson NO and Another 1998 (1) BCLR 18 (T), the state
argued that the ra-trial of the accused for the murder of Sambo and conceded that it
was on similar facts. Notwithstanding that the murder charge was based on the
evidence on which the accusad were acquitted in respect of the initial charge of assault
GBH.

The accused raissd a plea in terms of ssction  08{(d: of tha Crimina: Procedure Act 31

f 41577 as amended and it was successful. The High Court went further to deal with

L)

tha provisions 57 section 35(3)(m) of the constitution as 'vell as the "Objectve Justice”

THE TRIGGER

tis avident from the docket that this matier was iriggsred by the re-opening o the
inguest of the late Mr. Ahmed Essop Timol (hersinaftar referred to as Timol) held under
inquest [Q01/2017, and heard by Mothle J.

The nurposs Jf the -=-opening of the inguest in Tmol's case was o nvastigate
s ~sumstances wnich 2d 10 nis death. inquesi can os rz-opened In Brms of section
" ofine inauasi Act was concluded that ir ihe first nquest had m Jorannasturg,
a Sanior Magistrata tnat Timoi commuted suicide, as such o person was found o

ke -asponsible ‘or his death.
o
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4.1

4.2

The facts and circumstances in Timol differ materially with the facts and circumstances
herein. The witnesses lied under oath during the first inquest and no person was
charged with murder and its competent verdicts for the death of Timol.

REQUIREMENT TO RE-OPEN AN INQUEST

The court held that the re-opening of the inquest is neither an appeal nor a review of
the initial inquest proceedings. It further gave guidance as to what justify a re-opening
of an inqueast. At paragraph 27, thereof in order to re-open an inquest, it requires “a
consideration of the entire evidence considered by the initial inquest as well as the
considsration of the evidence that was available at the time of the death, which for one
or other reason was not or cculd not be considered during the initial inquest

proceedings, has become availabla",

In this matter, there is no evidence which has become available which was not
avai'able ar tnz initial trial. Further statsmeants wvere obtained undsr >aih during 2018

and thay bring ncthing new to fors,

DOUBLE JEOPARDY RULE

The rule that an actused person has the right not 10 be tried for an offence in respect
of any act or omission for which that person has previously been acquitted or convictad
is refarred to as the double jeopardy rule. The common law right is expressed in the
maxim- "nemo debet bis vexari pro una et eadem causa' — see Director of Public
“rosecutions, T-ansvaal v Mishweni 2007(2) SACR 217 SCA vara 28.

cas2 as alrsady menuoned, has i3 2r'gin e ragional soun Malspruit, ware ths
accused sicod irtal on a charge of assault with the intent 30 do grievous podily harm
and were acguitied. The accusad were later charged hwice with murder where thay

-aisad the plea of Aulrefois acquit successiully.
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8. CURRENT LEGAL POSITION AS REGARDS THE APPLICATION OF
PRINCIPLES OF AUTREFOIS ACQUIT

6.1 Our curent legal position is set out in the case of Plaatjies v DPP, Transvaal
(043/2013[2015] ZASCA 66(27 May 2013). Section 106(10(c) and (d) of Act 51 of
1977, provides that when an accused pleads to a charge, he or she may plead that he
or she has already been convicted of an offence of which he or she is charged or has

alrzady been acquitted of the said offence.

3.2 In the oresent matier the accusad raised a plea of in terms of saction 108(10(d)

averring that they have already been acquiited at the initial trial.

8.3 However, section324 of Act 51 of 1977, permits the reinstitution of the criminal
nrocesdings 2n the same charge whan a conviction is set aside on the grounds that:

: That the court which convicted the accusad person was not competent to do so, or

s Tha ‘ndictmari on which the accusad was convicted s invalid or defective in any
‘aspedt, or
¢} That there has been any ather tachnical irregularity or defect in the procedure

None of the above grounds are applicable in the Sambo matter.
N THE EFFECT OF SECTION 35(3)(M) OF THE CONSTI"UTION.
7.1 In & v Basson 2007(1) SACR 566(CC) para 255, which reads as follows.
a6 squirament that ine previous acquittal musr nave Deen on s merits. or o gt
Fiffarsruly, the accused musi havs 0831 1 20paTtly oF convict.on, means iiar Frhe Srovious

srosecution was vifiated by irraguiarty, *har t cannot find 2 piea of aulrefios asouit in g

subsequent prosecution”
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7.2 Even if the court had erred in law in acquitting the accused the acquittal will been
merits, see also, Bizi 1971{1) SA 502 (RAD) 504.

8. RECOMMENDATION BY THE DPP TO RE-OPEN AN INQUEST OR TO INSTITUTE
CRIMINAL PROCGEEDINGS.

8.1 The DPP is empowsred by section 17A of the Inquest Act (the amended Act 145 of
1992), that at any time after the determination of an inquest and if he deems it
necessary in the interests of justice to recommend to the Minister to request a Judge-
President to re-open the inguast the, whereupon the Judge thus designats shall re-

open such inquest.

8.2 in the Sambo matter there is no inquest to be considered by the DPP. Moreover, there
's no evidence which has become available which was not available in the initiat trial.
Furtharmors, ‘ne accused ware {ried of the sems facts and were acquitted by 2

competent court and on merits.

CONCLUSION

L.

The perpetrators in this matter have sither been acquitted or granted amnesty in
raspect of this matter. | am of the view that there is no information or avidance that put
the DPP in a position to recommend to the Minister to re-open of an inguest as
envisaged under section 17A of the Inquest Act as amended or to institute criminal

prosecution. The family of the deceased was briefed on 18/10/2022.
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