BEFORE THE JUDICIAL COMMISSION OF INQUIRY TO INQUIRE INTO
ALLEGATIONS REGARDING EFFORTS OR ATTEMPTS HAVING BEEN MADE TO
STOP THE INVESTIGATION OR PROSECUTION OF TRUTH AND
RECONCILIATION COMMISSION CASES

SWORN STATEMENT

I, the undersigned
PENUELL MADUNA
do hereby state under oath that:
1. | am a former Minister of Justice and Constitutional Development.

2. The facts deposed to in this affidavit are within my personal knowledge and

are true and correct.

3. On 29 May 2025, the President of the Republic of South Africa, Mr Matamela
Cyril Ramaphosa, issued Proclamation Notice 264 of 2025 establishing a
Commission of Inquiry to Inquire into Allegations Regarding Efforts or Attempts
Having been Made to Stop the Investigation or Prosecution of Truth and

Reconciliation Commission (“TRC") Cases (‘the Commission”).

4, The Commission’s Terms of Reference require that the Commission must

inquire, make findings, report and make recommendations conceming:
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“1.1 ...whether, why and to what extent and by whom, efforts were
made to influence or pressure members of the South African
Police Service or the National Prosecuting Authority to stop

investigating or prosecuting TRC cases.”; and

“1.2  ...whether any members of the South African Police Service
or the National Prosecuting Authority improperly colluded with

such attempts to influence or pressure them.”,

amongst other things.

| was the Minister of Justice and Constitutional Development (“Minister”) from
1999 to 2004. | have been invited by the Commission to comment and provide
my knowledge in respect of the issues raised in paragraph 4 above, qua my

tenure as a Minister.

As a general remark, | have no knowledge of any collusion, influence or
pressure on members of the South African Police Service or the National
Prosecuting Authority to stop investigating or prosecuting TRC cases nor do |
know of any collusion in that respect. | have also never devised, nor enforced,
any moratorium to the investigation of prosecution of any TRC cases. As |
understand it, the moratorium that is alleged to have been put in place against
the prosecution of TRC cases was not an official, documented moratorium, but
a practical stance adopted until such time the Prosecution Policy amendment

was finalised. For the record, | restate that | have never interfered or pressured
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10.

anyone to not investigate or prosecute the TRC cases because of this so-

called moratorium.

Further, | have not been implicated in such malfeasance. In preparation to
respond to the Commission’s request, | had discussions with Advocate
Bulelani Ngcuka and Advocate Vusumzi Pikoli, who were the Director-General
in my department and the National Director of Public Prosecutions,
respectively, during my tenure as Minister. They confirmed that | never

interfered with their work in relation to TRC cases.

By way of background context to TRC amnesty issues, | represented the
African National Congress in the Convention for a Democratic South Africa.
This was a negotiating forum established in 1991 to end apartheid and

transition South Africa to a multiracial democracy.

The Indemnity Act, 35 of 1990, which Act sought to regulate similar subject
matter to the impugned “Prosecuting Policy and Directives relating to the
Prosecution of Offences emanating from Conflicts of the Past and which were
committed on or before 11 May’ policy, came about as a result of those
negotiations. That was the extent to which | became involved in any
discussions and conduct relating to apartheid crimes. This Act has since been

repealed by the Promation of National Unity and Reconciliation Act, 1995.

It has been suggested at paragraph 392 of an affidavit deposed to by
Mr Lukhanyo Calata, which | am advised is the basis of the Commission’s

Terms of Reference, that Mr Charles Nggakula, who was Minister of Police at
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12.

13.

14.

18.

the time, and | met with a delegation of the South African Defence Force

generals led by one Mr Geldenhuys in Cape Town on 17 February 2003.

From the context of the relevant paragraphs in that affidavit, some of which |
refer to in a moment; this delegation would have been generals that served

under the apartheid regime.

It is claimed that this delegation petitioned for post TRC legislation granting
new blanket amnesty with no disclosure of crimes committed during apartheid
being made. It is suggested that we seemed to insist on a policy of amnesty

following full disclosure.

| confirm that | met with various stakeholders in Cape Town by virtue of my
office and | would have discussed matters related thereto. | also confirm that
| had such discussions at various times, though | cannot confirm the date and
that | had them with this particular delegation. | do however confirm that that
is indeed the position that government adopted and | have always insisted that

all amnesty be granted following full disclosure as the law required.

To digress momentarily, the claimed request by this SADF delegation is
consistent with the non-accountability position adopted by the erstwhile
apartheid president, Mr PW Botha, who stated he would not apologise for any

apartheid crimes because he was “fighting for my people”.

Paragraphs 393 and 394 of the same affidavit note that there was no resolution

between government and those generals. This is consistent with my claim that
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| have always insisted on principle and application of the law without fear or

favour.

16. | confirm that there has never been a decision made by me, or in my presence,
to afford any amnesty outside the legal prescripts, regardless of whether such
persons fought for or against the apartheid regime. This is despite some
contending that we intervene by providing blanket amnesty to our comrades
without them making full disclosure of the crimes they may have committed.
The law simply did not provide for this. We had advised some of our comrades
to go through the TRC Commission amnesty route, but some chose to

approach courts instead.

17. This is the extent of my knowledge regarding the Terms of Reference referred
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PENUELL MADUNA

to in paragraph 4 above.

SIGNED AND SWORN TO BEFORE ME AT SANDTON ON THE __D_E DAY OF
N ovempel. 2025, THE DEPONENT HAVING ACKNOWLEDGED THAT HE
KNOWS AND UNDERSTANDS THE CONTENT OF THIS AFFIDAVIT AND HAS
NO OBJECTION TO TAKING THE PRESCRIBED OATH AND CONSIDERS THE

OATH BINDING ON HIS CONSCIENCE.
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