IN THE JUDICIAL COMMISSION OF INQUIRY INTO ALLEGATIONS REGARDING
EFFORTS OR ATTEMPTS HAVING BEEN MADE TO STOP THE INVESTIGATION
OR PROSECUTION OF TRUTH AND RECONCILIATION COMMISSION CASES

In the matter between:

THABO MVUYELWA MBEKI AND OTHERS

Applicants
and
JUSTICE SISI KHAMPEPE, THE CHAIRPERSON
OF THE COMMISSION
Respondent

ANSWERING AFFIDAVIT —
APPLICATION FOR THE RECUSAL OF THE CHAIRPERSON

I, the undersigned,

ISHMAEL ANTHONY MMAKWENA SEMENYA

declare and affirm as follows:

1 | am an adult male practising as an advocate and as a Senior Counsel under the

auspices of the Legal Practice Council.

2  The averments made herein are true and correct and are, save where | say so or

the context indicates otherwise, within my own personal knowledge and belief.

3 | have deposed to an affidavit in answer to an application by former President

Zuma for the recusal of the Chairperson, which is in essence the relief that the
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Applicants herein also seek. In order not to burden this affidavit unduly, | do not
repeat the contents of that affidavit but incorporate them in this affidavit by

reference, especially where it relates to matters common to both applications.

| have read the Founding Affidavit. |intend responding to the allegations therein.
Former President Thabo Mbeki has filed an application for the recusal of the
Chairperson of the Commission of Inquiry into Stopped TRC cases (“stopped

TRC cases.”).

Former President Mbeki deposes to the affidavit on his own behalf, as well as on
behalf of Mrs Bridgitte Mabandla, Mr Charles Nqgakula, Mrs Thoko Didiza and
Mr Ronnie Kasrils (collectively, “the former members of the Executive, the
Applicants, the former Ministers or Mr Mbeki”). The application is in essence in
support of an application brought by former President Zuma for the Chairperson’s

recusal.

Former President Mbeki’s application is based on two grounds. The first ground
concerns the Chairperson’s past institutional involvement in matters which the
Applicants claim are directly connected to the TRC investigations and the NPA,
and will create an “objectively grounded concern” that she may not bring the
requisite detachment and impartiality to an inquiry scrutinising conduct and

decisions of institutions in which she previously played “material roles”.

The second ground is the manner in which the Chairperson handled alleged
conflict of interest objections pertaining to myself as Evidence Leader and her

“endorsement” of an alleged procedurally irregular arrangement between myself
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and Advocate Howard Varney which permits the latter to lead the Calata Group’s

withesses.

The application for the recusal of the Chairperson by the Applicants, as is that
brought by former President Zuma, is unmeritorious and also tainted with mala
fides. | say this for reasons set out below. The Applicants knew or ought

reasonably to have known that —

8.1 the establishment of the Commission was published in Government

Gazette No 264 of 2025 (“the Proclamation”) as early as 29 May 2025;

8.2 the Proclamation made it plain that Justice Sisi Khampepe (Retired
Constitutional Court Justice) was to preside over the Commission’s

hearings;

8.3 it is important to magnify and locate what the Commission is assigned to
do in terms of its Terms of Reference (TORs). In relevant part, the TOR

provide:

“1. The Commission must, in relation to the period since 2003, inquire
into, make findings, report on and make recommendations
concerning the following, guided by the Constitution, relevant

legislation, policies and guidelines -

1.1 whether, why, and to what extent and by whom, efforts or
attempts were made to influence or pressure members of

the South African Police Service or the National

v
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Prosecuting Authority to stop investigating or prosecuting

TRC cases;

whether any members of the South African Police Service
or the National Prosecuting Authority improperly colluded

with such attempts to influence or pressure them; and

whether any action should be taken by any Organ of State,
including possible further investigations to be conducted or
prosecutions to be instituted, where appropriate, of

persons who may have acted unlawfully by -

1.3.1 attempting to influence or pressure members of
the South African Police Service or the National
Prosecuting Authority to stop investigating or

prosecuting TRC cases; or

1.3.2 members of the South African Police Service or
the National Prosecuting Authority colluded
with or succumbed to attempts to influence or
pressure such members to stop investigating or

prosecuting TRC cases; and

whether, in terms of the law and fairness, the payment of
any amount in constitutional damages to any person is

appropriate.” [My emphases.]
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| submit that in this application the focus ought to be on the following issue: what
evidence do the Applicants offer for the contention that a reasonable person
viewing the correct facts reasonably and objectively, would reasonably
apprehend that the Chairperson would not bring an impartial mind to bear to the

adjudication of the matters falling within the Commission’s mandate.

The Applicants do not allege or contend that the role that the Chairperson played
in the TRC or the Amnesty Committee of the TRC had even a remote relationship
with the possible interference by anyone in the non-investigation or prosecution
of TRC cases or any of the other TOR of this Commission. The timelines do not
coincide with the Chairperson’s role in the TRC and/or Amnesty Committee,

which was between 1995 and 2001.

The TOR are specific: they required the Commission to inquire into whether there
was any interference, or attempt to interfere, in the investigation or prosecution
of cases of persons who were refused amnesty by the TRC or who did not apply
for amnesty. There is no conceivable basis to even suggest that the Chairperson,
in whatever capacity she served in the TRC, would have inquired into any

attempts or interference in the investigation or non-prosecution of the TRC cases.

The contention that the Chairperson would not be in a position to be impartial to
adjudge the matters defined in the TOR, simply on account of the fact that'she
was a Deputy NDPP from 1998 to 1999, is also without merit. The TOR are
pointed: the Commission is to inquire into interference, or attempts to interfere,

since 2003. The Applicants offer no evidence whatsoever why the Chairperson’s

T
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previous positions would impair her impartiality on issues that are relevant to the

TOR. Nor indeed can they, because there is no such evidence.

The Ruling that the Commission made on whether | was conflicted, given my
previous involvement in the Nkadimeng matter, is challenged by the Applicants
on spurious grounds. The Applicants knew that there was an application to have
me removed as an Evidence Leader. They elected not to participate in the
application for my recusal. The Applicants now seek to resuscitate that issue via

the back door.

The Applicants allege that they raise the issue of the application for my recusal
only now because they waited to see what the Zuma application set out as the
grounds for the recusal of the Chairperson were. One must infer that, having
seen the Zuma application, the Applicants do not have confidence in the case
made out in the Zuma application for the recusal of the Chairperson. It is for that
reason that they have brought their own application. With respect, they in
essence unwittingly simply support the Zuma application, and in substance rely
on the same or similar grounds. However, like the Zuma application, their

application also falls to be dismissed.

The Applicants would have been properly advised that an application for the
recusal of a member of an investigating panel must be made as expeditiously as
the alleged possible bias is apprehended. This, however, the Applicants failed to
do, given that they knew or ought to have known as early as 29 May 2025 that

the Chairperson was appointed to preside over the issues identified in the TOR.
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When the application for my recusal was brought, the Applicants correctly
decided not to enter the “fray” as there was no case made out for my

removal/recusal.

It is not surprising that the Calata Group is opposing the application for the recusal
of the Chairperson. The Calata Group is properly and soundly legally advised.
They know that there is no substance to the application for the recusal of the
Chairperson and that such endeavours are mainly directed at delaying the easing
of the pain and suffering of persons who were victims and survivors of apartheid
era atrocities by perpetrators who were not granted amnesty by the TRC or did

not apply for amnesty.

The Applicants present not even a morsel of evidence on why they did not raise
their concerns shortly after 29 May 2025, despite obvious knowledge of the
alleged involvement of the Chairperson in matters with which the Commission is

seized.

In this regard, | invite the Applicants to explain why they thought it wise not to
deal properly with this issue in their founding papers. When the Applicants sought
to intervene in the application in the High Court, they surely knew what assertions

were made against them individually and/or collectively.

In addition, the Applicants received the notices in terms of Rule 3.3 of the
Commission’s Rules setting out those assertions. They have not responded to

the substance of those assertions.
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As | detail hereunder, they instead prevaricated and to date have not given
statements that explain their conduct, which | submit points to the absence of

bona fides on their part.

| submit that the public interest decidedly points to the need, where the evidence
shows that there was a failure or refusal by any person or entity to investigate or
prosecute persons who were refused amnesty or did not apply for such amnesty,

to ascertain the reasons for such failure or refusal.

In the premises | submit that neither of the two grounds on which the Applicants
rely, considered individually or collectively, provide proper support for the recusal

of the Chairperson.

In the paragraphs immediately hereunder, | consider somewhat more fully the
two grounds. Thereafter, | will respond to the specific allegations made in the

founding affidavit.

GROUND ONE: CHAIRPERSON’S PRIOR ROLES AND REASONABLE

APPREHENSION OF BIAS.

25

As emerges from what | have stated above, the essence of this ground is this:
the Chairperson had prior involvement in two institutions and processes that are
relevant to the Commission’s mandate, namely the TRC and the NPA, including
a structural unit within the NPA that directly dealt with TRC cases. Accordingly,

she would not bring an independent mind to bear on the matters that this
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Commission will be inquiring into. In my brief response to the allegations made

in support of those allegations and contentions, | record the following.

The following are matters of public record: the Chairperson was appointed as a
TRC Commissioner by President Nelson Mandela on 15 December 1995; and

her term of office ended on 31 March 2001.

It is also not in dispute that she served as a member of the TRC Amnesty

Committee from 1996 until 2001.

The foregoing matters, however, do not serve to disqualify her from chairing this
Commission. There is no suggestion or evidence, or any recognised legal
principle, which disqualifies her from presiding over the Commission simply
because of her previous role as a TRC Commissioner or being a member of the

Amnesty Committee.

The Commission’s TOR have been published and are a matter of public record.

Paragraph 1 of the TOR states in express terms that the Commission must, in
relation to the period since 2003, inquire into, make findings, report on and make

recommendations concerning the matters set outin TOR 1.1, 1.2,1.3, and 1.4.

The TOR also record that the interested parties in the Commission include the

following parties:
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31.1 the parties in the proceedings in the matter of LBM Calata and 22 others
v The Government of the Republic of South Africa and Five others [Case

number 2025-005245 of the North Gauteng Division) (TOR 2.1); and

31.2 families of or victims of atrocities other than the Applicants referred to in
TOR 2.1, who have a substantial interest in the matter set outin TOR 2.1,
and who are admitted as parties in the Commission under the regulations

that are made under the Commissions Act, No 8 of 1947.

What is important to note is that the period covered by the TOR is the period since

2003.

In this regard, | reiterate that the Chairperson served as a TRC Commissioner
during the period 15 December 1995 to 31 March 2001. This precedes the period

covered by the TOR.

Although the TOR deal with allegations regarding efforts or attempts having been
made to stop the investigation or prosecution of TRC cases, this is not something
that the Chairperson was required to deal with during her tenure as a TRC
commissioner. The TOR do not cover any role that she played during her tenure

as a TRC Commissioner.

In his founding affidavit, the First Applicant alleges that the Chairperson
apparently played a role in the Human Rights Investigation Unit [HRIU]

established by the then NDPP, Mr Bulelani Ncquka, to advise him on how to

10
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handle the cases referred to the NPA by the TRC. This allegation is stated to be

based on a letter dated 11 November 2025 from Webber Wentzel attorneys.

The First Applicant notes that the timelines show that the Chairperson's TRC role
[1995 to 2001] overlapped to some extent with her NPA senior management role
[1998 to 1999]. He further alleges, at paragraph 27, that during this overlap the
Chairperson was simultaneously an adjudicator in the Amnesty Committee and a

senior official responsible for prosecutorial policy relating to TRC matters.

The First Applicant goes on to allege that the Commission is mandated to
investigate whether, during that very period, steps were taken, or not taken, to
pursue TRC-related prosecutions, and whether political or institutional pressure
contributed to such failures (if any). | submit that it is clear from the undisputed
facts that, even on First Applicant’s own version, the Chairperson’s involvement
with the TRC and/or the NDPP does not coincide with the period covered by the

TOR, which | emphasize is from the year 2003 and thus not prior thereto.

The First Applicant alleges that the TRC submitted its report in 1998, which must
have surely set in motion what needs to be done with those whose amnesty
applications were denied. He then goes on to allege that the question must have
arisen before 2003 as to what must be done with those who had not applied for
amnesty but who continued to claim that they acted on political instructions. |
point out in response that the TOR do not cover what happened in 1998, when

the report was submitted: they specifically cover the period after 2003.

11



39

40

41

Page 12

The First Applicant recognises and concedes, as he must, that the TOR cover the
period from 2003. However, in order to get around this difficulty, he submits that
the issue of the time delineated by the TOR is itself irrational and that the
Applicants would instruct their legal team to raise this anomaly. With respect, that
cannot be correct: the Chairperson is required to operate within the ambit of the
TORs. If the First Applicant is of the view that there is an anomaly, he ought to
have challenged the TOR, which have been in operation since 29 May 2025. He
is not entitled or empowered to ask that the ambit of the TOR be broadened in

order to accommodate his narrative or suit his application.

In this regard, | point out that the TOR have been set by President Ramaphosa:

only he has the power to amend them.

In addition to the foregoing matters, | point out that the First Applicant’s grounds
for the recusal of the Chairperson evidences a disconnect between the conduct
of the Applicants prior to and also since the gazetting of the Proclamation
establishing the Commission and the “reasonable apprehension of bias and
impartiality” on the part of the Chairperson now alleged by the Applicants. In this
regard, the following facts are of significance and starkly illustrate such

incongruence.

411  Prior to the establishment of the Commission, former President Thabo
Mbeki was quoted repeatedly commenting on the potential establishment

of the Commission and what the Commission was likely to find. One such

12
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commentary is contained in the following link:

https://voutu.be/X6vZHMKyomo?si=LLBEtB1CceULYOFIG

Another demonstration of the keen interest and awareness of former
President Thabo Mbeki of the issues that the Commission is seized with
as well as the establishment of this Commission follows from
engagements between former President Thabo Mbeki's Office and
journalist Karen Maughan, which emerge in the following link:

https://share.qooale/[YzZTA1v2Ymx8n5heW.

Former President Thabo Mbeki was aware of, and even attempted to
intervene in, the proceedings brought by the Calata Group of Applicants
in the Pretoria High Court, in Calata and Others v Government of the
Republic of South Africa and Others (005245/2025) [2025] ZAGPPHC

1078 (3 October 2025).

Accordingly, when the Commission was established by President
Ramaphosa, through the Proclamation that was gazetted on 29 May
2025 and identified retired Justice Sisi Khampepe as the Chairperson of
the Commission, former President Mbeki was aware of her appointment.
He did not challenge it. Yet now, almost eight months later, he brings this
application and, in the main, upon grounds that he had been aware of all

along.

What is even more startling is that former President Thabo Mbeki, former

Ministers Ms Bridgitte Mabandla, Ms Thoko Didiza, Mr Ronnie Kasrils

13
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and Mr Charles Ngakula were at all material times legally represented by
Boqwana Burns Incorporated, who in turn briefed counsel. In all the pre-
hearing meetings, the attorney and junior counsel team were present; yet
not even a whisper of concern about the Chairperson’s previous role in
the NPA and the TRC Amnesty Commission was raised by the legal

representatives of the Applicants.

This, notwithstanding that the Applicants were aware of the
Chairperson’s role. Instead, the Applicants without exception, through
their legal representatives, responded to correspondence from the
Commission, with the latest engagement being the Applicant’s attorneys
making a tentative undertaking to provide the long-awaited mooted

statements from their clients to the Commission.

In fact, the Commission was expecting to meet with the legal
representatives of former President Thabo Mbeki and the former Cabinet
Ministers on the 12" of January 2026 with the purpose of discussing the
draft statements of their clients and finalising them before the
commencement of the Commission’s hearings on the 26" of January
2026. In this regard, | annex hereto a letter marked “SC1” from the
Applicants’ legal representatives dated 9 December 2025 confirming

such deliberations.

"

14
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41.8 Further to the foregoing, | refer hereunder to some of the relevant
correspondence between the Commission and the Applicants and their

legal representatives, to illustrate this disconnect.

Participation of the Applicants in the Commission

42

43

44

45

On 25 September 2025, the Commission issued Rule 3.3 Notices to former
President Thabo Mbeki, former Ministers Ms B Mabandla, Ms T Didiza and
Mr Kasrils. The respective Notices are annexed hereto as “SC2”, “SC3”, “SC4”

and “SC5”, respectively.

On 9 October 2025, Mr Kasrils responded to the Commission via e-mail indicating
that he was not in a position to timeously respond due to ill-health and in a further
e-mail enquired about the costs of legal representation. Again, there were no
hints of unease or concern about the Chairperson’s position. Instead, Mr Kasrils
expressed his commitment to co-operate with the Commission, | annex copies of

these exchange as “SC6”.

Bogwana Burns Incorporated placed themselves on record as the legal
representatives of former President Thabo Mbeki and former Ministers Mabandla
and Didiza on the 2™ of October 2025. A copy of the letter evidencing this is
annexed as “SC7”. In that letter, no issue of bias or perceived bias was raised

about the Chairperson.

On the 6t of October 2025, Bogwana Burns Incorporated indicated their

commitment to the work of the Commission, undertaking to furnish the

A\
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Commission with statements following consultations with their clients and
confirmation of funding from the state for the legal representation of their clients.

| annex copies of the exchanges as “SC8”, in support of this averment.

On the 14" of October 2025, Mr Kasrils wrote an e-mail to the secretariat of the
Commission requesting to be furnished with a copy of the minute of the meeting
with Advocate Pikoli that was mentioned in Mr Kasril's Rule 3.3 Notice. | record
that the concern here was about documentation to be furnished to Mr Kasrils in
order for him to comply with the Commission’s Rules and not about the

Chairperson of the Commission. This e-mail is annexed as “SC9”.

On 14 October 2025, Bogwana Burns Incorporated placed themselves on record
as the legal representatives of Mr Kasrils and requested an extension for the filing
of Mr Kasrils’ and their other clients’ statements. | annex a copy of this letter as

“SC10”.

On 17 October 2025, Bogwana Burns Incorporated e-mailed the Commission
confirming their attendance of the Commission pre-hearing meeting of
27 October 2025 and listing the names of those who would be in attendance. A

copy of this e-mail is annexed as “SC11”.

On 21 October 2025, Bogwana Burns Incorporated placed themselves on record
as the legal representatives of former Minister Charles Ngakula. This was after
the Commission sent a Rule 3.3 Notice to Mr Ngakula on the 20" of October
2025. | annex a copy of the letter from Boqwana Burns Incorporated and of the

Rule 3.3 Notice as “SC12” and “SC13” respectively.

16
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On the 24t of October 2025, Bogwana Burns Incorporated addressed
correspondence to the Commission requesting further documentation in respect
of the allegations raised in their clients’ Rule 3.3 further information. At all
material times, the clear message was that Bogwana Burns Incorporated was at
work to furnish the Commission with the statements of their clients. No question
at all was raised about the Commission being presided over by the Chairperson

or of her possible recusal. | annex a copy of the correspondence as “SC14”.

On 27 October 2025, representatives from Bogwana Burns Incorporated and
their counsel attended the pre-hearing as scheduled by the Commission. Again,
no concerns were raised about the Chairperson. Rather, the main concern was
the permission granted to Advocate Varney to lead the evidence of the Calata

Group of witnesses.

On 28 October 2025, Bogwana Burns addressed correspondence to the
Commission requesting copies of witness statements and the supporting
documents of the Calata Group of withesses. The Commission responded and
forwarded the statements to the legal representatives of the Applicants. A copy
of the letter from Bogwana Burns Incorporated and the Commission’s response

thereto is annexed as “SC15” and “SC16”, respectively.

On 3 November 2025, Bogwana Burns Incorporated addressed further
correspondence in connection with witness statements and further evidence

implicating their clients for the purpose of preparing witness statements. Again,

17
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no issue of alleged bias was raised against the Chairperson. This letter is

annexed as “SC17”.

| submit that it is highly, if not decisively, significant that the Bogwana Burns
Incorporated group of clients at no earlier stage raised any objection to either the
Chairperson’s or the Chief Evidence Leader’s participation in the work of the
Commission. The only concern they raised related to the process followed in
granting permission to Advocate Varney to lead the evidence of the Calata Group
of witnesses. They did not participate in the application for my recusal, even

when all interested parties were invited by the Commission to do so, if so minded.

On 3 December 2025, the Commission held a virtual meeting for the purpose of
addressing challenges faced by the Applicants’ legal representatives in furnishing
the Commission with witness statements and in light of the tight timeframes and
the extension granted for the life of the Commission. Again, no concerns about
the Chairperson and her previous roles were raised. Instead, the commitment to
assisting the Commission was re-affirmed. In this regard, | refer to a copy of the
letter from Bogwana Burns Incorporated of 9 December 2025, which | annex as

“SC18”.

On the bases of the foregoing, | submit that the first ground is not a valid basis in

law to justify the recusal of the Chairperson.

18
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GROUND TWO: OBJECTIONS RELATING TO MY ROLE AS EVIDENCE LEADER

57

58

59

60

The second ground on which the Applicants found their recusal application
relates to the Chairperson’s handling of a series of objections raised by several
parties before the Commission, including the NPA, the Department of Justice, the

South African Police Services and members of the former Executive.

In respect of this ground, the Applicants seek in particular to impugn the
Chairperson’s handling of the failed application for my recusal as the Chief

Evidence Leader.

In my broad response to the allegations made in respect of that issue, | begin by
noting the following. The Applicants’ reliance on this ground is not easy to
comprehend. This is because of the following. The application for my recusal
was brought by the NPA and the Minister of Justice. Significantly, the Applicants
did not join in the application for my recusal. It is so that the Applicants did raise
objections to certain arrangements which | had made with counsel for the Calata
Group, for him to lead the evidence of their withesses. However, the application
in support of my recusal was argued only by the legal teams for the Minister and
the NPA. The Applicants only made written submissions in support of their

objection to the arrangement, but not in respect of my recusal.

Before the objections could be argued, all the objectors agreed to an order of

settlement which was made an Order by the Commission.

19
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The application for my recusal was dismissed in a written Ruling handed down

by the Commission. | submit the Ruling speaks for itself.

With respect, that Ruling disposes of the issues raised in the applications for my
recusal. In light thereof, | submit that it is impermissible for the Applicants to hark
back to the issues which formed the backdrop to that recusal application and in

which they elected not to participate.

It would appear from the allegations made in the First Applicant's Founding
Affidavit that the Applicants are dissatisfied with and aggrieved by the outcome
of the application for my recusal and the Commission’s consideration of that
application. Whether or not such dissatisfaction or aggrievement is justified is, |

submit, irrelevant for the purposes of the present application.

| say this on account of the following. First, the ordinary remedy of a party who
is aggrieved by a Ruling handed down during proceedings is not an application
for the recusal of the Chairperson or a member of the panel. This is especially
so in respect of a Ruling on an aspect that had been raised by other parties but

not the aggrieved party.

Second, the challenge to such a Ruling may only be made by an application for
a re-consideration of the Ruling (to the panel who made the ruling) or by way of

an application to the High Court to have that Ruling reviewed and set aside.

Third, however, save in highly exceptional circumstances, the High Court will not

entertain an application to review a Ruling during the course of on-going

20
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proceedings. | submit that that is the reason that the Applicants seek to address
their grievance through the present application — for the recusal of the
Chairperson.  With respect, such an approach is misconceived. It is
impermissible for the Applicants to address their grievance through a recusal
application. In this regard, | respectfully point out that the basis of their alleged
apprehension of bias or lack of impartiality on the part of the Chairperson cannot

legitimately be founded on my continuing to be the Chief Evidence Leader.

Fourth, the attempt to even suggest that there is a link between my continued
participation in the work of the Commission and an alleged apprehension of bias
on the part of the Chairperson must with respect fail. No objective link has been
alleged, nor can one be suggested. This is because | am not a party to the
proceedings: | am one of the Evidence Leaders who is responsible for the

presentation of the evidence of the witnesses to the Commissioners.

In addition to the foregoing, | make the following averments and submissions.

The First Applicant seems to found this ground on the continued role of the
Chairperson on events which are tied to my recusal. Those events are irrelevant
and cannot form the basis of the recusal of the Chairperson. They can play no

role in what happens in the Commission thereafter.

As | pointed out in my Answering Affidavit in the Zuma application, the standard
to be applied when deciding whether a case for the recusal of the Chairperson
has been made out has been established in our jurisprudence. | respectfully

request that the averments | made therein on this issue be incorporated herein.
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Further legal submissions on this issue will be made at the hearing of this matter.
Suffice it to state that the Applicants have not provided any evidence which could
lead to the conclusion that they reasonably apprehend that, on a proper
consideration of the correct facts, a reasonable person will apprehend that the

Chairperson will or is likely to be biased.

The Applicants also neglect the fact that the Commission is not accusatorial but
inquisitorial in nature. Its function is to gather evidence in line with the TOR and

then make recommendations to the President.

In the present circumstances, what the Applicants are required to do is cooperate
with the Commission, as they have undertaken to do, and provide such
information and evidence as may be in their possession, which will be evaluated

objectively and impartially by the Commission.

The Applicants have all the procedural safeguards to ensure that they are treated
fairly and impartially. They have a right to present whatever information and
evidence is in their possession or knowledge. To the extent that anyone may
implicate them, they have all the procedural safeguards, including cross

examination and impeachment of such evidence.

In the premises, as with the first ground on which the Applicants rely, there is no

merit in the second ground, and | reiterate that it is misconceived.

Accordingly, their application for the recusal of the Chairperson has no merit and

falls to be dismissed.
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In the paragraphs above | have largely dealt with the main thrust of my response
to the merits of the application. However, for completeness’ sake, | respond to

the extent necessary to the specific allegations made in the Founding Affidavit.

Ad paragraphs 1to 5

| note the allegations in these paragraphs.

Ad paragraphs 6 to 11

77
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| deny that the application has any merit. | have demonstrated that the two
grounds on which the Applicants rely have no merit. On the first ground, the past
positions held by the Chairperson do not disclose any ground in law for her
recusal in the circumstances of this matter. The roles she played predate the
period covered by the TOR and do not disclose any justifiable ground in law for

her recusal.

The Applicants do not offer any explanation for the lateness of this application.
There was no information which was unknown to the Applicants regarding the
Chairperson at the time President Ramaphosa issued the Proclamation

establishing this Commission.

The previous positions held by the Chairperson are matters of common and
public knowledge. There is no justifiable reason why this application is only
brought at this late stage. The only discernible reason appears to be to frustrate

the work of the Commission.
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It is apparent from the record of the proceedings so far, particularly the prehearing
meeting held on 27 October 2025, as well as the objections raised by the legal
representatives of the Applicants both orally during the prehearing and in writing
subsequently, that there has been strong objection against the leading of certain
of the evidence by the counsel for the Calata Group. The strong objection by the
legal representatives of the Applicants appears to be based on their perception
that the Commission is merely a dress rehearsal to the litigation in the High Court
instituted by the Calata Group. This is a mischaracterization of the Commission’s
proceedings. The Commission is inquisitorial in nature and in no way is it a mirror

representation of the High Court matter.

The Commission made a Ruling on the objections, after the parties had agreed
to the terms of an order, just before the arguments were to be heard. Notably,
the applicants’ legal representatives were not present then and apparently
elected not to participate despite knowing of those proceedings. In terms of a
later Ruling, the Calata Group are allowed to have the evidence of their witnesses
led through their legal representatives. This matter has been settled and decided
but it appears that the Applicants are not satisfied with the outcome. Hence this

belated application.

In the application for my recusal, the Commission emphasized that it is trite law
that applications for recusal must be brought as soon as the cause for concern
becomes known because it is highly desirable, if extra costs, delay and
inconvenience are to be avoided, that complaints of this nature are raised at the

earliest possible stage. (See paragraph 64 of the Ruling.)
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From the chronology of events set out above in respect of this application, it is
clear that it has been brought at a late stage in the proceedings and that the delay
was undue. Yet no explanation, let alone a proper explanation, has been

proffered for the undue delay.

Regarding the second reason for the recusal, concerning the manner in which
the Chairperson handled the alleged conflict of interest objections, the allegations

contained herein are denied.

Ad paragraphs 12 - 13

85

The contents of these paragraphs are not disputed.

Ad paragraphs 14

86

The mere fact that former President Mbeki has been issued with a Rule 3.3 Notice
does not make him a party before the Commission. All that he is required to do,
like all persons who are issued with a Rule 3.3 Notice, is to provide information
and, if necessary, to give evidence. This is not an accusatorial process.
Accordingly, to characterize the former President as “a party” is simply incorrect.
All that the Commission is required to do is to gather the necessary evidence and
make recommendations to the President, who is free to either accept or reject

the recommendations.
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Ad paragraphs 16-34

87

| have dealt with the grounds for recusal raised in these paragraphs. | reiterate
that they have no basis in law. Legal submissions will be presented on these

issues at the hearing of this matter.

Ad paragraphs 35 - 47

88

89

90

The Chairperson allocated time to hear argument from various parties in the
applications for my recusal and then issued her Ruling. It is impermissible for the
Applicants to address their grievances about that Ruling through a misguided
application for the recusal of the Chairperson. Even if the Ruling is impugnable
in law, and | deny it is, recusal of the person who made the Ruling is not a remedy
recognised in law therefor: an application for the Chairperson’s recusal is

accordingly impermissible on this ground.

The Applicants’ legal representatives attended the Pre-hearing on 27 October
2025. At that meeting objections were raised to Adv Varney's leading the
witnesses of the Calata group. Those objections, together with those from other
parties, i.e., the NPA, the SAPS, and the Minister of Justice and Constitutional
Development, were carefully considered by the Chairperson, and a decision was

made to permit Adv Varney to lead the Calata witnesses.

| deny that the Chairperson failed to interrogate the objections submitted by the
various parties. In fact, the Chairperson considered all submissions, including

those of the Commission’s evidence leaders, and after such consideration, came
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to the reasonable conclusion that the decision to grant the Applicant’s right to
lead evidence of their witnesses is the prerogative of the Chairperson. She
subsequently granted Adv Varney's application to lead his own witnesses. In
fact, this is in line with the very submissions on this issue previously submitted by

the applicants’ legal representatives and their advocates briefed in this matter.

91 It is so that the Applicants’ legal representative asked for the reasons for the
Chairperson’s decision. She was however under no obligation to provide such

reasons. In the letter in response to the request, the Commission stated:

“Rule 3.1 gives the Chairperson the power to give directions for the
presentation of witness’ evidence and does not require reasons to be

furnished for a direction made in terms of that rule”.

Ad paragraphs 48 and 50

92 The contents of these paragraphs are denied.

Ad paragraphs 51 to 60

93 The test for recusal is well established in our law. | deny that it is applicable in

this matter. Legal submissions will be presented at the hearing of this matter.

Ad paragraphs 61

94 The Applicants have not made out a proper case for recusal or claims of alleged

prejudice: they have not shown a reasonable basis for allegations of perceived
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bias. The alleged apprehension of partiality or bias is not reasonable and no

reasonable person would on the correct facts apprehend that there might be bias.

CONCLUSION

95 | submit, on the strength of what | have stated above, that the application for the

recusal of the Chairperson falls to be dismissed.

96 | also point out that it is telling that such applications are not being supported by
the parties who have been described as “interested parties” in the Proclamation.

This is because they are devoid of merit.

WHEREFORE the application for the Chairperson’s recusal and other relief sought by

the Applicants falls to be dismissed. 7?
]
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boqying horvis.

www.bogwanabums.com

The Secretary:

The Judicial Commission of Inquiry into allegations
regarding efforts or attempts having been made to stop
the investigation or prosecution of the Truth and

Reconciliation Commission cases

Per e-mail: secretary@trc-inquiry.org.za

Dear Madam

RE: WITNESS STATEMENTS IMPLICATING OUR CLIENTS

"SUTT
29

Johannesburg Office

18t Floor, 357 Rivonia Boulevard
Rivonia

P O Box 3056

Rivonia, 2128

Johannesburg

Tel: +27 (0) 11 234 0648
E-mail:

Also @ King William’s Town,
Gqgeberha & Plettenberg Bay

000

Our Ref: Mr I Armoed/ Aneesa

Your Ref;

Date: 09 December 2025

Email: irvine@bogwanaburns.com
lutho@bogwanaburns.com
thembelihle@boawanaburns.com
aheesa@bogwanaburns.com

1.  We refer to our letters to the TRC Commission of Inquiry (“the Commission”)

dated 03 November 2025 and 07 November 2025; wherein we requested that

the Commission provide us with witness statements and documents of the

Calata Group of Witnesses that will be relied on by the Commission.

2. Inresponse to our request of 07 November 2025, you advised that our concerns

will be forwarded to Webber Wentzel, the attorneys of record for the Calata

Group of Witnesses for their response. We once again wish to put on record that

we find this approach undesirable as the Evidence Leaders seems to have

outsourced the responsibility to some group of withesses. We reiterate that we
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42.

are responsive to the Commission and Evidence Leaders and not Webber

Wentzel.

We further refer to our Mr Bogwana's virtual meeting with the Commission’s
Chief Evidence Leader, Adv Ishmeal Semenya SC, where he requested for the
filing of the witness statements to be made on or before the 12 January 2026.
This was also discussed with our Counsel and below is our response to both of

the above points.

As directed by the Commission, we proceeded with the request. In response to

our request, Webber Wentzel did not provide witness statements, rather it:

provided a list of their witnesses; and

reference to various paragraphs from affidavits filed in the High Court for
purposes of the litigation before that Court (“Calata litigation”), that they would

be relying upon.

It must be placed on record that this approach is unhelpful in preparing our
clients’ statements for the Commission; as we simply do not know the case we
must answer in relation to our clients. Treating paragraph references from
different proceedings as a substitute for coherent witness statements is, at best,
an untenable approach and makes it difficult for clients to be convinced of their

participation in this matter. For example:
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5.1 Webber Wentzel has advised that Mr Lukhanyo Calata intends to rely on his entire
founding affidavit in the Calata litigation. You will appreciate that we are familiar
with that affidavit, given that our clients sought to intervene in the High Court
proceedings. Our understanding is that that Affidavit seeks to justify a different
relief than what the Commission seeks to achieve. So, the Affidavit is wholly

inadequate.

5.2 It is the Commission that requires our client’s attendance and must have on its
own satisfied itself of the basis for our client's appearance. To this end we need
the Commission’s own questions and specific issues that our client are required

to address.

5.3 In relation to Mr Michael Schimdt, we are advised that the Commission will rely on
paragraphs 382 to 394 of the Calata founding affidavit and Annexure FA59. For
clients to be required to answer on the opinions expressed in books is most
undesirable. We have nevertheless looked at relevant extracts, with reference to

specified paragraphs:

382 On 21 December 2019, investigative journalist and author, Michael
Schmidt, conducted an interview in Hartbeespoort with Major-General
Dirk Marais (Marais), former Deputy Chief of the Army and the Convenor
of the SADF Contact Bureau. Schmidt’s confirmatory affidavit is annexed
hereto marked FA59. Schmidt writes in his book ‘Death Flight' that,

according to Marais, the government was seeking a quid pro quo. Copies
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of the relevant extracts from ‘Death Flight' are annexed herefo marked

FA60. Marais claimed that Mbeki indicated in their discussions that:

“They don’t want us to be charged - and they don’t want them to be

charged"”

383. Marais said in the interview that on his side at the talks were former

384.

Defence Minister General Magnus Malan, former Chiefs of the Defence
Force Generals Constand Viljoen and Jannie Geldenhuys, and former
Chief of the Army General Kat Liebenberg - although sometimes they
brought in other generals such as former Surgeon-General Niel Knobel,

or one of the former Chiefs of the Air Force, as required.

Marais told Schmidt that on the ANC/Government side, Mbeki’s team
usually consisted of the “security cluster”, which initially included Minister
of Defence Joe Modise, Minister of Safety and Security Sydney
Mufamadi and Minister of Justice Dullah Omar. According to Schmidlt,
when Mbeki became President, Zuma’s "security cluster’ team would
most likely have included Minister of Defence Mosiuoa Lekota, Minister
of Justice Penuell Maduna (replaced by Brigitte Mabandla in Mbeki’s
second Cabinet), Minister of Intelligence Joe Nhlanhla (replaced by
Ronnie Kasrils), and Minister of Safety and Security Steve Tshwete

(replaced by Charles Nqakula).
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385 On 5 May 2020, former Minister of Intelligence Kasrils emailed Schmidt
regarding the ANC-SADF talks advising that he had 'no knowledge of
virtually all the meetings and developments arising from such talks.’

Schmidt no longer has a copy of this email.

386  Schmidt notes in his book, that during the interview, Marais showed
him an unsigned handwritten letter he prepared for the signature of the
former Chiefs of the SADF in early 2004. Marais permitted Schmidt to
take photographs of the letter. The letter was addressed to Deputy
President Zuma, and it recalled the initiation of the series of secret, high-
level talks between the government and former SADF Generals, a copy

of which is annexed hereto marked FA61. The letter stated inter alia:

“A process of communicating between the ANC initially and the
government lately with the former  chiefs of the SA Defence Force was
initiated by the Deputy President of South Africa Mr T. Mbeki when he
approached General C.L. Viljoen in 19?7 (sic). General Viljoen after
consultation with the former Chiefs of the Defence Force within the
structure of the SADF Contact Bureau conveyed our preparedness to
communicate with Mr Mbeki in his capacity as Deputy President and

President of the NEC of the ANC.

A convenor, Mr J. Kogi, apparently empowered by Mr Mbeki, arranged

for a meeting at his house in Johannesburg. That meeting was in the form

O'Q—/



of discussions followed by a dinner hosted by Mr Kogi. It was attended
by Mr Mbeki and various of his ministers as well as the Premier of
Mpumalanga Mr M. Phosa, [leader of an ANC lobby arguing that its
members be protected from prosecution], and by us the former Chiefs of

the SADF.

There was enthusiastic agreement that the commenced communication
should be continued and that more meetings should follow. We, the
former Chiefs of the SADF, being aware of the Deputy President’s tight
work schedule, suggested that he appoint one of his ministers fo
represent the ANC in future deliberations. Mr Mbeki, however expressed
the opinion that the process of communication, which was mutually
agreed to, was so important to him that he preferred to remain the prime

representative of the ANC in future deliberations.

Many deliberations followed and mutual agreements were reached.
When Mr Mbeki could not attend, he authorised somebody, usually a
minister, and later on when he became president in 1999, you [Deputy

President Jacob Zuma] represented him.

In execution of mutual decisions, much effort was put in by the Contact
Bureau and some of your ministers fo prepare papers and submissions

for acceptance by the Deputy President and later on the President........
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In similar fashion, we the former Chiefs of the SADF as members of the
forum were flown to Cape Town for discussions with Ministers Maduna

and Nqakula and thereafter with you on 17 February 2003.”

Former Premier of Mpumalanga, Mr Mathews Phosa, in a telephonic call
to Schmidt on 2 June 2020, denied the claim of Marais that he had been

involved in an ANC lobby pursuing protection from prosecution.

388 Bubenzer writes that Geldenhuys and Kogi advised him that by the end

389

of 2002, the consulting parties had agreed on a detailed proposal for the
enactment of a legal mechanism which amounted to a new amnesty. It
envisaged an amendment to the Criminal Procedure Act to allow for a
new kind of special plea based on the TRC’s amnesty criteria, followed

by an inquiry by the presiding judge.

By late 2002 the proposal and draft legislation had been finalised by the
Justice Department and was ready to be presented to Parliament for
enactment. However, it first had be approved by President Mbeki, who
ultimately rejected it in early 2003. Nonetheless, as has been set out
above, the essential ideas remerged in the subsequent amendments to

the Prosecution Policy.

390 At the ANC’s 51st national conference in December 2002 in

Stellenbosch, a discussion of guidelines for a broad national amnesty,

7
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possibly in the form of presidential pardons, was scheduled. According to
the head of the ANC presidency, Smuts Ngonyama, the ANC supported
the idea of introducing a new amnesty law. He added that his party was
generally against running trials in the style of the Nuremburg trials, since
this would occur at the cost of nation-building. | attach hereto a copy of a

news article marked FA62.

391 Prior to Mbeki's rejection of the amnesty legislation in early 2003, the
SADF generals appeared fo be on the brink of a breakthrough. Marais
advised Schmidt in the aforesaid interview that after 7 years of
negotiations, the generals and the Cabinet’s security cluster had agreed
on a legal framework for a post-TRC amnesty process. According fo
Marais the government arranged for “a law writer in Cape Town" fo come

up with the new legislation.

392 On 17 February 2003, a delegation of SADF generals led by Geldenhuys
met with Justice Minister Penuell Maduna and Police Minister Charles
Ngakula in Cape Town. The law drafter (a state official in the Department
of Justice) was called in to read out the proposed legislation. Marais

indicated to Schmidlt:

“ .. and when he finished, we said ‘But that’s got nothing to do with us’...
because they [said] they will grant amnesty to everyone who will

make a full statement of his [crimes committed] so General



37

Geldenhuys said ‘No, we don’t need that. All our people who wanted
to make statements and ask for forgiveness already went to the TRC.
Our other people ... don’t have to do thal, so this means nothing to
us .... The whole thing collapsed there .... This whole conversation

collapsed...” (At page 146 of Death Flight).

393  According to Schmidt, the differences between the sides were now
irreconcilable: the generals wanted a post TRC law granting a new
blanket amnesty with no disclosure required - but the government
appeared only willing to offer an amnesty based on full disclosure to be

decided on a case-by-case basis.

394 The talks between the SADF Generals and the government came to a
close during 2004, without resolution, as was evident from Marais’ 2004

letter to Deputy President Zuma referred to above:

“In spite of such submissions and apparent acceptances, little notable

implementation was effected by the ANC or government. ...

Agreement on outstanding matters was again confirmed, yet more than
a year later, no sign of implementation has become apparent, neither was
there any effort on your behalf to inform us of any progress which could

lead to eventual implementation.



In view of the above, you are requested to inform us of the desirability

from your point of view to keep the door open for further co-operation.”

395 Deputy President Zuma did not respond to the letter.

It is not clear if the Commission or the Evidence Leaders have scrutinised this and

determine its veracity and then questions to be answered by clients.

The Commission will appreciate that our clients have been out of government for
nearly twenty years. The extract referred to above, together with others, makes
reference to various meetings, written submissions, and detailed proposals. Yet
none of these documents, including meeting minutes, have been provided to us,

despite our repeated requests.

Our clients remain willing to assist the Commission. However, for us to meet the
Evidence Leaders’' deadline of 12 January 2026, we require specific questions to
each of our clients. This is precisely why, from the outset, we requested written
statements from the Commission together with the relevant documents in the
custody of government. You will agree that it is neither desirable nor fair for our
clients to be expected to guess the case they must meet; such an approach is highly

prejudicial.

10
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10.

11.

In light of the above, we must again insist on receiving written statements from the
Commission, together with supporting documents, setting out clearly the case our

clients are required to answer.

To this end we wish to restate our request, that you provide us with specific
questions/issues/concerns/information that the Commission seek to be
addressed by clients, individually and collectively. For instance, allegations
against Ms Didiza relates to a meeting that allegedly took place at the late Minister
Zola Skweyiya’s house. We require the minute of this meeting. This will assist us to

provide the statement on behalf of Ms Didiza.

For avoidance of confusion and misunderstanding we request that the Commission
and Evidence Leaders direct any correspondence with regard to this matter to

ourselves and place any request including that of dates in writing.

Yours faithfully

ogqwa

G,

i //I 7y

4
/ ' /
A,

Burns Inc.

11
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NOTICE IN TERMS OF RULE 3.3 OF THE RULES OF THE JUDICIAL
COMMISSION OF INQUIRY INTO ALLEGATIONS REGARDING EFFORTS OR
ATTEMPTS HAVING BEEN MADE TO STOP THE INVESTIGATION OR
PROSECUTION OF TRUTH AND RECONCILIATION COMMISSION CASES

TO: THABO MBEKI

EMAIL: ivine@boqwanaburr.‘i;cpm'_._.

T .
-

1"

Vg o
aneesa@boegwanaburns.com

_. . -\\ .
INTRODUCTION ANQ,EéTABLISHMENT OF THE COMMISSION-

S / \
1. On 29 May 1’2025’ the President of the Republic of S;b\uth Africa issued

P_r:o_i;lamati?fn Notice No. 264 of 2025, estat___;lishing the Juc‘l"i_cial Commission
of Ihquiry ir%nto Allega}ions ﬁggarding Efforfs or A‘t‘tempts Having Been Made
to Stop tll’,e Investigation or Prosecttion of-,,'Truth ar}d Reconciliation
Commission Cases (‘:‘th\tﬁ:,\o.r_ﬁ;mfa'v.sion:). ;
R
2. The Conjmission was appointed in terms of section 84(2){f) of the
Constitution, 1996, The Honourable Madam Justice $. Khampepe serves as
Chairperson, with the Honourable Mr Justice F. D. Kgomo and Adv A. Gabriel

SC as members.

3. In terms of its mandate, the Commission is required to inquire into, make
findings, report on, and make recommendations concerning allegations that,

since 2003, efforts or attempts were made to influence, pressure, or
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otherwise improperly prevent the South African Police Service and/or the
National Prosecuting Authority from investigating or prosecuting TRC cases.
The Terms of Reference further require the Commission to determine
whether officials within these institutions colluded in such efforts, and whether
further action—including investigations, prosecutions, or the payment of

constitutional damages—is warranted.
' hl ("’I

".‘J Y LY
4, Among the ‘paﬁiéé identified as having a subsfaﬁtié,i Interest in these

proceedings are:

1 .
a. Thefa’gplicants in the matter of L.B.M. Calata\and 22 Others v
Go?ernment of the Republic of South*Africa and ¢ hers -_(tase No.

2025-005245, North Gauteng Highi Couft, Pretoria)jand

\ /
A

b. The faniilids of victims in TRC ¢ases who have a Substantial interest
T L. /

in the mattérs undarinquiry.
NOTICE IN TERMS OF RULE 3.3

5. This notice is issued in terms of Rule 3.3 of the Rules of the Commission,

read with the Regulations made under Government Notice R.278 of 2025.

6. The Commission’s Evidence Leaders intend to present the evidence of one

or more applicants in the Calata case, and any person who in the opinion of



the Evidence Leaders possesses information that relates to the paragraph 9

allegations against you and is relevant to the Commission’s work.

7. The specific date and venue for the hearing at which such evidence will be

presented will be communicated to you in due course.

gl -."ﬁ.“'. “\‘ ‘.“‘., e,
8. The paragraph 9 evidehce, being the éxtract.of the Calata matter's founding
-‘{!:-_-p' 4 F ¥ . -!'1;" 0
affidavit, with.corfesponding paragraph numbering, implicates, or may

., & " / . = ik A
implicate, -you in allegations regarding efforts or-attempts'td halt or suppress
- - /" + & w»

~

the mﬁeéfigatiog.;o/r prosecution ¢f TRC matters. Furthier detaifsi@_f}he Calata

v 7 _
proceedings, Ancluding the said affidavit, are available on\the Commission’s
. i
website at \flww.trc-inquiry\.org.za. \
‘ \
, |
PARTICULARS OF IM PLICATION J

9. Itis alleged as follows:

Opening the door to political interference
124. On 12 March 2003, the TRC Report's final volume (vol 6) was released. On
15 April 2003, President Mbeki made a statement to the National Houses of

Parliament and the Nation on the Qccasion of the Tabling of the Report of the TRC
a copy of which is annexed hereto marked FA21. In relation to criminal

accountability and the TRC's follow-up process President Mbeki stated:
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“Besides the imperatives of managing the transition, an important consideration
that had to be addressed when the TRC was set up, was the extent to which the
new democratic state could pursue legal cases against perpetrators of human
rights violations, given the resources that would have to be allocated to this, the
complexities of establishing the facts beyond reasonable doubt, the time it would

take to deal with all the cases, as well as the bitterness and instability that such a
k] _‘i ‘-"‘-_ L

=

process would wreak on§ogiety-

L% &

b Wi/
The balance Igé“t' the TRC ﬁ_ct-Jst(uék amorig-these compefing demands was

'f:lonsensus around provision of~a{mnesty’;;=;‘i_p instances

reflected in{the national
where péme;"trators,sﬁad provided the true facts about particular incidents ~ and
restorative justic? which would be effected in the form of reparations. “ Given that
a significant nurflber of people -did not apply fgi' amnesty, whali approach does

: : ) / 4 . . -
government place before the natiopal legislature and tlf\ig nation gn this.matter?

A i
!

Let us start off by reite{':iutlng that thére _shglrtifg_-_\l}?\general ‘ajmnelst_y;jAny such
approach, wwhether appligaf'tﬁizﬁécmcicategories B‘?;ﬁéople or regions of the
country, would fiy in the face of tr]; TRC-procéss arid subtract from the principle of
accountability which is.vital not only in dealing with the past, but also in the creation

of a new ethos within our sociéty.

Yet we also have to deal with the reality that many of the participants in the conflict
of the past did not take part in the TRC process. Among these are individuals who
were misled by their leadership to treat the process with disdain. Others

themselves calculated that they would not be found out, either due to poor TRC
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investigations or what they believed and still believe is too complex a web of
concealment for anyone to unravel. Yet other operatives expected the political
leadership of the state institutions to which they belonged to provide the overall
context against which they could present their cases: and this was not to be. This

reality cannot be avoided.

Government is of the firm conviction: tl*gqt’ wescapnot resolve this matter by setting

;‘\\..-:_ ¥ j-'h i.

up yet another am@esﬁz process, which in effect. wogld mean suspending

constitutional rlghts of those/\ivho were at the reeeiving ena b@;ess human right

.
violations. . - y

We have thereforef’,,-left this matter in the h‘a_ggs of the National Directorate of Public
Prosectutions, fo,:/ it to pursue‘ any cases that, as is normal practice, it believes
deserve -prosecuition and can be\prosecuted. TI}-i's work is continuing.
; ; \
\ ’ ‘
=

However, as part of thls process and in the natlonal mterest the National
Directorate of Publlc PrOS'ecutléns worklng with" @ur mtelhgé’,nce agencies, will
leave its doors. open for those*»wno are prepared to divulge information at their
disposal and to co-operate in uneérthing the truth, for them to enter into
arrangements that aretstandard in the normal execution of justice, and which are

accommodated in our legislation.

This is not a desire for vengeance; nor would it compromise the rights of citizens

who may wish to seek justice in our courts. ...

This approach leaves open the possibility for individual citizens to take up any

grievance related to human rights violations with the courts.
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Thirdly, in each instance where any legal arrangements are entered into between
the NDPP and particular perpetrators as proposed above, the involvement of the

victims will be crucial in determining the appropriate course of action.

Relevant Departments are examining the practical modalities of dealing with this
matter; and they will also establish whether specific legislation is required in this

regard.”

p bt - - A
According to Adv..P“ikBIi who was the NDPP behve'en February 2005 and

‘ = ./
September 2067; what fo/ll/owed Mbekl s speech in relatlon to the TRC cases “was

anything buh‘he no:ma! legal processes.” A copy of Ptkoll’s affldawt that was filed
\

in Nkadfmeng 2 (TN7 at pp 170 — 216).is. annexed hereto marked FA22.
\5
125. It appears thajc"thé\seeds of the political interference were laid in the
déliberati\ons that!léd to the strategies that are @ﬂected injEM beki's speech.

!
1251 Whlle Mbekl appeared to dtsavow another, /amnesty because

\? e, __,.».‘

of its constltutlonal |mphcat|ons ‘he nonetheless made it clearthat certain

arrangements would ha\ge to be.made to accommoédate the many

perpetrators who did not take part in the TRC process.

125.2 He indicated that while the NPA would be permitted to
continue with its normal work, it would nonetheless be required to work
with “our intelfigence agencies’ to enable those who still wish to speak
the truth “to enter into arrangements that are standard in the normal

execution of justice”.
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125.3 Mbeki stressed that individuals who still wished to seek justice
or take up any human rights violation grievance could approach the
courts. He noted the relevant departments were examinhing the

modalities as well as whether any fresh legislation was needed.

126. Mbeki signalled that in relation to the TRC cases it was not going to
be business as usual. LJnhke dtlger cases :nvolwng serious crimes such as

r-\ .- 1 . A‘

murder, the TﬁC @ases were going to be treated glﬁerently Perpetrators
ot

in these gases woulq/he-offe'red some form of Ienliéne!'or‘alternatlves to
cnrri_tpgl prosec;e:tign. Family meffbers could\;l‘ay a rolé‘ in these “legal
affar}gemep-l’é and if still aggrieved could approach the cou rfs: , presumably
to pursuef'r private prosecutions or-some form of civil litigation @gainst the

!
perpetrators.

¢
/

Mbeki was articulating governm'eﬁt policy that effectively said th?"t the pursuit
of justice in the TRC Cases was Fiot to be prlonttsed and that ‘special

arrangements were gomg to be" put ‘into place. Hls ‘reference to the

in which such agencies-came to impose their will on prosecutorial decisions.

Closing down of the TRC Cases

129. Following Mbeki's speech, those wielding power and influence
wasted little time in closing down the TRC Cases. Within a few weeks of

the speech, attempts by PCLU prosecutors to commence investigations
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were blocked when they were refused investigative support by both the

DSO and SAPS.

130. As mentioned above, the PCLU was engaged in identifying key TRC
cases for further investigation, and they were entertaining requests from
family members. One of the requests made to Macadam was from Imtiaz
Cajee, nephew oiAt;n:ned.Tr’no]\{ho gjlefi In. se?urlty detention in 1971. On
5 May 2008, *ﬁnaicaa‘ar'n sent a lefter to? Aﬁdrew Leask, the Chief
Investlgéting Officer at the DSO (Leask). asklng ﬁma to investlgate the

Tmol case, ﬂ‘\/ copy of this lettsr is attached to Macadam s aforesaid

affidavit (F?S) as annex RCM1 (at p807).

131. On,l/:IS May 2003, Macadam submitted a report\fo the ‘NDPP, the
Head of{{the DSO and the head of DSG) operatlons setting out.the TRC
cases wl"uch had been |dent|f ed for mvestlgatlon which included the Timol
case. A cop“y"'QE Ehis__ report: i§ attached 1o Macadam'g,’ affidavit (FA5) as

-~

annex RCM2 (at p809)\

1311 According to Macadam the following cases were being

prepared for prosecution:

131.1.1  The murder of four policemen in the Motherwell
Bombing. The targets in this investigation were members of
the Port Elizabeth SB and the Vlakplaas Unit, including

Major General Nick van Rensburg.
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131.1.2 The prosecution of Major General Nick van

Rensburg for ordering the killing of askari Brian Ngqulunga.

131.1.3  The prosecution of the SB members responsibie
for kidnapping the PEBCQ 3 from the Port Elizabeth Airport

in 1985.

131,14 i]'-h_‘e_.‘b}os}e_g__l}tioﬁ' of AZAPO leader George
L N

AN,

(AR vox
Wauchope for murder and other charges.

16:,1-:{5 The prosecution of?"hi.l[ip Poweill-;o:' possessing

p: 4 e
/ 5] _"

// hand grenades and other illegal weafi@Qs in April 1994,

/

131.1.6  The prosecution of JM Ngcobo and others for
the conce;?lment! and poséession of an alli'ns cache at the
Nc!t:;tu Bun‘l\eer in May 19:59. /

13{117 The -prosépl.iﬁOQ \ of the};‘! CCB  members
resﬁ;:)h'gi_bhle for thé bombing o-f:ftﬂh:Early Learning Centre in
Athlone.

131.2 The next category of cases was titled “POTENTIAL

FURTHER
PROSECUTIONS ARISING FROM THE ABOVE” and included:

The murder of the PEBCO 3. It was noted that a kidnapping prosecution could
encourage one or more suspects to speak about the murders for a “lesser

sentence”.
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131.2.1  The murder of the Cradock Four. It was noted
that the same suspects behind these murders were also
involved in the Motherwell and PEBCO 3 killings, and that
prosecutions in those killings could encourage suspects to
come forward in the Cradock Four case in order to secure

a “lesser sentence

\{ T\F

131.3 'gh‘e next category of cases was utfeg €I§W CASES BEING

EVALUATED FQR PROS/E/CUTION PURPOSES® and, mcludea

‘hr

™

4 ) /131 3.1 The murder of the COSAS 4.

p)
f

/ 131.32 The murder of askari Adriano ‘Strongman’

| Bambo, who was

4

i . / \
aliegedly murder\ed by the SB-16 -[;'revent him f{;lié'éléeigé details !_sllbout the murder

of Nokuthula Simellé‘h‘éiz-arj‘d_ others. X /

131.3'3  The murder of a detainee on the East Rand by

Willem Helm Johannes 'Timol' Coetzeeé.
131 34 + - The murder of askari Dan Mabolo.

131.3.5 Allegations by an IFP sentenced prisoner to

have knowledge of murders in the East Rand from 1988.

131.3.6 447 dockets relating to APLA handed over by

SAPS Crimes Against the State Unit.
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131.3.7  Six to eight dockets linking the AWB to pre-

election bombings previously dealt with by Adv Fick.

131.4 The next category of cases was titled “HIGH INTEREST
CASES WHICH REQUIRE ATTENTION IRRESPECTIVE OF THE
NATURE OF AVAILABLE EVIDENCE” and included:

o NN Y e
131.4F {;[ he 'ﬁ\\ﬁ rder, of gifi“ct p? Mxenge.

0
s i
T b e l, Vo

;13142 The kidnapping, tortlie,and murder of

-~

- e
Ntorfibikayise Khubeka.

13143 The _Akidnapping, torture and murder of

/ Nokuthula Simelane

13144 ', The /decision’ by ih\e DPP (Pretoria) not to

! 5 + f
prosecite SAP General-*K“r‘a‘aT:i’ﬁ_igé Engelbl}écht.

"T~3;?"I,,.‘_14.5 ' The .un-invés’t’iﬁétgg d allegations against SAP
‘-:e‘\l‘ | A ._;‘—- ( @ N
General Bassie Smit.

131.4.6  The Ciskei coup d'etat.

131.4.7  The Transkei coup d'etat.

131.4.8  The pre-election train violence in Gauteng.
131.4.9  The murder of Reggie Hadebe.

131.4.10 The murder of Dulcie September,
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131.4.11  The refusal of amnesty to 37 high ranking ANC

officials.

131.4.12 The decision by the DPP KwaZulu Natal not to

prosecute IFP hit squads.

131.6 Other categories were titled “CASES IN THE PROCESS OF

‘h‘

BEING CLOSED! "Aé&@TANgEx ;TO OTHER

AGENCTES" :élnd ‘REPARATIONS REI.KQTFD ACTIVITIES".

Another cat?ory dealt with cases that had been bufen hold pending

the appea"i in the Basson'case in relation to jUTI;ﬁtIOI{ for ' conspiracy

to commit crimes outside.South Africa. These ca

/
\

Raid). /
Rald

ses included:

131.5.1  The murder of Anton Lubowski,

|

131.5.2 The Lesothg’ Raid (élso knowh as the Maseru

/

1315:3. The Botswana Raid (also khown as the

o

Gaborone Raid): -

‘43154 The Swaziland Raid.

131.6 Macadam concluded his letter with certain “Policy

Considerations™

131.6.1  Prosecutions not to be conducted on a piece

meal basis except
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where special circumstances demand (e.g. witness on point of death, accused

about to leave South Africa or engaged in current criminal activities).

131.8.2 Once all the cases earmarked for prosecution
have been investigated, a presentation will be given to the

NDPP in order for him to confirm the prosecution strategy.

131 6 3 \Tgéreaﬂerymsecutlons will be instituted. After

«_-'
1: GO“nVICtIOI'IS have been obtained httefﬁton will be given to
‘e
cases which eyrrently have ewd\nce smce ‘convictions may

41

/act as incentivefor-perpetrators tckme fo rwafd

132. If onl{y{ a fraction of the cases listed in'Macadam"s report had been
“resolved ﬁ'n the early 20003 it would have brought signifi cant closure for the
‘;-concernid families and gquen cons.lderable |mp\etus for tpe finalisation of
tiie balance of qaseg_.. “
N

-\ A

133. The minutés of the Justics Portiolio Cominittee meeting-on 10 June

—

2003 i respect of the NPAeflected:

“Some cases emerging from the Truth and Reconciliation Commission are ready
to proceed. In others the NPA fawait_‘s'fruﬁﬁgs-' from-the Supreme Court of Appeal
and from the reconvened TRC Amnesty Commilttee. The Chair interjected to ask
if any legislative change was needed to deal with TRC cases where immunity
from prosecution was to be offered. Mr Ngcuka replied that he could see no

need for a change in legisiation.” (emphasis added)
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At the DSO, it was Special Director Adv MG ‘Geoph’ Ledwaba (Ledwaba) who
made decisions on the opening of new investigations. Accordingly, Ackermann and
Macadam met with Ledwaba to ask the DSO to conduct investigations referred to
in the aforesaid report. Ledwaba was firm in his refusal to take on the TRC cases.

In his affidavit, Macadam noted the following about that meeting:

“The meeting was unpfeasant asdedwaba madi it clear in no uncertain terms
Pl Yo/ R N r
that the DSO would nb? mvest:gate any TRC mattérs and that these should all

\i‘x

be referred to ;.54:55. " (emphasis-added)

"A_.#

.

N N A

', / AN ?
134 Acopy of a letter addressed by Ledwaba to Leask dated 45 July 2003
reflectlng thls decision is annexed.to Macadam's affidayit (FAS) as annex

RCM3 (a!t" p814). In _t'his letter he instructed Leask as follows:

“TRC cases l. |

%

| have decided that SAPS“'mUSt take over the-invé:s'tigations ©of all such cases
i S / =
currently handled by you. Your fies- shoutd be closed off: and all

the material given to the PCLU. It must also be given the storercem currently being
used. Notwithstanding the above decision Adv Tongwane must finalize the Black
Cats and Winnie Mandela casés. Due 10 the factthat NDPP has requested a
speedy finalization of the two matters this must be done before 30 July 2003. |
have also transferred the two researchers to the PCLU. It may be necessary for
your investigators to introduce certain witnesses with whom they have dealt to the
SAPS investigators, and you are accordingly authorized to conduct the necessary

handovers.”
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135. This refusal of the DSO to investigate the TRC cases was a
remarkable decision, given that the DSO had previously been seized with
the TRC cases and just weeks earlier the NDPP had declared the TRC

cases to be “priority crimes”.

The President must deCIde .

> -

X \ .t
e XN
137 ltis.reflected in Macadam'’s affidavit that he and. Ackermann then met

withi™ s, \\

. AN
é & . :
Commissiorer Johgﬁnes De Beer, the Bivisional Head of the\E{etective Service of

\

investigations. { : }
!

the SAPS (De B7’£r) and requested-the SAPS to take over the \

1371, 6n26 September 2003, De Beer rep;h!ed to Ackermann
informinig Rir that the request had beien discusséd with the National
Commissioner ‘5f‘~1l3g SAPS, Jacob "Jackie” Sello Selebi (Selebi).
In_his letter De Beer advised that the SAPS would not provide

investigators for the TRC cases.

137.2 He indicated that the investigation of the TRC matters
was a DSO responsibility and the NDPP would need to approach
the President for a decision as to which agency should conduct the
investigations. A copy of this letter is attached to Macadam’s

affidavit (FA5) as annex RCM4 (at p816).
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137.3 According to Macadam, NDPP Bulelani Ngcuka never

approached the President.
138.De Beer explained as follows in his letter:

“| have discussed your request for the assistance of the South African Police
Service, to investigate cases emanating from the TRC processes, with the National

Commissioner, It is evident frgm your létter &1at the myestlgatlon and prosecution

\""'\/ -“'

of these cases were‘referred to the National Dlrector of ?ubhc Prosecutions, by

\\'Q ‘ " f

the President. *@ur unﬂgrstandlng was that this referralf’was politically
r \.‘;

inspired. As-you kn?w’/ a large number of cases to be mvestlgated are Ythose of ex
%

policemen. Itis th?refore understandable.that you first endeavoured to have these

cases iﬁvestigate‘{ci by the Direb;ora’te for Special Op‘erations (DS0).

’ f
From your Ietter |t is flrstly not clear why the DSO do not have the legal mandate
to investigate the\' cases emanaflng from the TRC and secondly, why it was not

~ 0w

possible to-obtain a PreSIdEntlat Fr‘roclamatlon o] prowde such mandate if it was
lacking. Your-letter only states-'thai,_';li1 M(arch 2002, consideration was given to the
issue of a Presidential proclamation, but problems were encountered in this regard.
You are aware of the fact that the capacity created forthe D ‘Oliveira Committee

is presently with the DSO.

In view of the nature of the investigations, the fact that the President has referred
it to the National Director, and that it seem to be common cause that the initial

understanding was that the DSO would have investigated it, the opinion is held
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that you, or the National Director should approach the President, and confirm the

instruction of the President on who he wants to investigate these cases.

If the President indicates that the South African Police Service should be
involved in the investigations, the Instruction should be obtained in writing.
Upon receipt of such instruction, the South African Police Service shali of course

assist, and the terms of reference, as wenll asﬁSsugs such as logistics, number of
_:ﬂ_ k"-"\.j‘ . Ly
investigators, commagd can be discussed, as wellfag I ”soug's such as logistics,
i Ay
number of mveshgators command, can be discussed, as eil’g s other relevant
7

l’ ¥y
issues.

You are therefore réquested to approach.the President on the t\natter. where after

we cantake the Tnatter further, if necessary.” (emp'hasis added)

¥ !

‘ b‘ t. I‘
139.1t i’§ notable#."‘that thé\ SAPS rega}_n‘ded the TRC cases as: a political
issue. ‘lt is also --:r'_-.lpté__,'whc':‘rthy that the gﬁ].y‘-st;ate entities authorised to

% k‘

conduct ofﬁ‘c'i‘él;;ggim.igé!,--inyest_i_gations*“iﬁ l*rsguth Africa both refused to

LR

y

touch the TRC cases.. It is highly unlikely that their -decisions were
spontahebus or mere coincidences. It is apparent that by May 2003 both
the SAPS and the NPA were reluctant to take on the TRC cases, and in

all probability had been told‘not to do so from a political level.

140.The fact that the NPA was told to contact the President reflected that
the question of investigating the TRC cases was now a purely political

one, and a sensitive one at that. It appeared that only the head of state
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could make that decision, regardless of what the law and Constitution

said about investigative authority.

141.It is remarkable that NDPP Ngcuka did not contact the President for
a decision on this question. The failure to do so probably suggests that

approaching the President was seen as a futile exercise.

No investigations )

. L
+ # ~

AN R
142 Thereafter Ackermann and Macadam made 4 last-ditch attempt to

- ‘ ¢ -
I“‘ 6,*;

e B .
peréu;’tle Spef,:ial-‘Director Ledwaba at the DSO to reconsijdér his decision
N F el

jnoffto invg,st’i/gate the TRC cases. Ackermann sept Ledwaba a letter
(styled !a’; an ‘“Internal Ménidrandum?) dated 11 Novemper 2003
.__appealifgg him to a}nppoi_vnt investigating officers. It was piointed out in the
letter th{at “if the‘:bSO d‘fc{ not; provfdejffnvestigators the }DCLU& would not

\ S
he able to deliver-oh ifs mandate.”

Both the NDPP and Head of the DSO Were copied on'the letter, a copy of which is

row

attached to Macadam’s afﬁda\}ii‘(FA_‘S) as annex RCMS5 (at p818).

—_

This letter is reproduced below:

“1. In the light of current developments, 1 am constrained to document the history

of the above saga.

i) In 2001 the NDPP decided that the DSO was
responsible for the investigation and prosecution of

the above cases. Both Advocates Sonn and



McCarthy made a number of public statements
creating an impression that the DSO was making a
sincere effort to do justice to the cases. In addition,
Advocate Sonn gave the President a full briefing on

the matter.

‘}u) v AN 2{302 the"SNPU was established in order to
: - f\_ Py LI
Q v mvestlgate the cases.

-

£

iiy” I 2003 and in response :TG: ih?\ TRC's final
report, thé President placed the resg;o;ﬁg:;fg_ility for the
investigation.and prosecution of TRC matter on the
NDPP.
iv) In May 2003 | gave the NDPP !and his Deputles
a fuII briefing oh all TRC caﬁes identified for

£

prosecution.

E

My prosecution strategy was endorsed and Advocate McCarthy. indicated that
there would be no problem in having the cases declared interms of Section 28 of
the NPA Act. The NDPP briefed the Minister an@"-.—..l'l.-iStice Portfolio Committee

accordingly.

v}  Shortly thereafter and in the same month you
were presented with applications in terms of Section

28 relating to the cases.



vi)  In July 2003 you verbally informed me that you
were not prepared to sign the declarations and were
withdrawing the DSO from the further investigation of
the cases. A letter to this effect was given to the CIO

Leask by you. (Copy attached)

iy ¢ A re&pongé‘thgrgto | requested Commissioner
’-Te\ééer to ap|:‘:b|nt the ballcg to take over the
lnvestlgatlons After-a series of meetlngs with him, he
approached the NatlonaI\Com{niséloner who
indicated that the police would o‘nly mv'é;trgate upon
written instruction of the 'Presiden}@opy df De Beer's
letter is attached). His primary reason was that the
SAPS, had tran;.:e':ferred ‘all their members with

‘appropriate experience”to the DSO in order to

cépacitate i}_'ig.cohducfifhesg investigations.

viil)  After.receipt of De Beer's letter, T made several
unsuccessful attempts to contact you to discuss the
miatter, Evenfually | had to report the matter to Dr

Ramaite.

On 3 November 2003 you informed me that you would sign the declarations

in terms of Section 28(1){(b) and would appoint SSI De Lange to conduct the

necessary investigations.

X
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ix}  On 6 November 2003 Dr Ramaite informed Adv
Macadam that he had discussed the matter with Adv
McCarthy who indicated that the DSO would

investigate.

x) On 10 November 2003, Adv Macadam

presentedyéu with Section
2 + . Tak g
28(i)(b) declarations,* ™
u 3
ot
You informed him:
AN

a} That you are pot prepared to sign\any declarations

b) De Lange would not l::é appointed despite the fact that
it'was explained to you that he was part of fhe initial
/ ‘ \

. \ F A PT | | v
‘investigation and familiar-with ‘all the \7ltnessgs and the

facts of the cases.

¢} bfh“éi"dyring the course of 10 November 2003 another

lnvestigatof will be appointed.

d) The. President should not be approached to involve

SAPS.

2. As at the date of this letter | have heard nothing further from you. | am
constrained to express my concern at the above state of affairs. Since July 2003

no investigations have been conducted.
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There are certain cases which could have been prosecuted which have prescribed.
There is both National and International pressure to institute prosecutions {e.g.
Simelane's case). An amnesty hearing for the Motherwell Matter has been set
down for early March 2004 and the TRC was given an undertaking that certain
investigations would be conducted and made available to the committee. The

availability of witnesses and high public,interest dictate that the other cases be

i
e kO * s

brought to trial as soon, é_.é,ﬁﬁjo;ssﬁiﬁte:’Thé*fail"ure: t?i‘dq,‘?o will bring the bona fides
S 2 Iff."-x‘
of the National gPtﬁ“g;éc“uting Authority into seg'igus disputé. t'at:l‘d do irreplaceable

damage. N

£ . ’/- b
Since | do not havfe’?:my investigative capacity, | am powe}e s to deliver on my
mandate. For the’ sake of justice and expediency, _I'appeal to you to assign De
Lange :and ano{her investigator to investigate thése cases }md to sign the

) ) ; ! .
declarations in terms of Section 28(1 )b). This gﬁapter iﬁ‘ our country's history must
[ ] b_-\_

be closed without further defay.”

143.Ackegmann’s heartfelt plea fell on deaf ears. Ledwaba was not
moved to act, even though he was advised that the NPA was under local
and international pressure, and .cases were prescribing. Ackermann’s
warning that the failure to proceed with the TRC cases would bring the
NPA into disrepute, and do irreparable harm to its image, was precisely

what happened.
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144.The DSO persisted in its refusal to appoint investigators, as did the
SAPS. According to Macadam this effectively brought an end to the TRC

cases as it meant that no new investigations of the TRC matters could be

opened.

145.The TRC cases were effectively closed down before the end of 2003,

before the PCLU c?_ulq gomngence :e’al Qase work The few cases taken

forward sutasequen*tly were those in whlch «Ir’ivestlgatlon dockets had
Ny P P
alreac_iyf;been completed. t
el /
Mes.

\

147.The frefusal by both the SAPS and the DSO to iﬁ)gestigate some of
/ .
the most serious crimes committed in South Africa deeply viclated their

|

legal ar!ld constitﬁtional b{)liga’tions. ;

\

The Amnesty Task Team

~

148 A Director-ééﬁe;‘aj*sﬂI-férurh chaired by Adv Pikoli, thé then Director
General of the DOJ, met 6n-23 Fébruary 2004 to consider how to give
effect to the President’s objectives set out in his: speech the year before.
Essentially this involved how to deal with-the TRC cases, which Pikoli
described in his affidavit, as being “politically sensitive” (IN7 at pp 170 -
216 in Nkadimeng 2). The Forum appointed a Task Team to report on a
mechanism to give effect to the President’s objectives. This task team

was known as the “Amnesty Task Team” (ATT).
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149.The ATT was required to:

149.1 explore options for the NPA and the intelligence
agencies to accommodate persons who still wish to disclose the

truth about past conflicts.

149.2 consider a further process of amnesty on the basis of
full disclosurg fithe 5ff;\n'ce %oﬁ;ﬂi’ttegjduring the conflicts of the
-,_\.'5:'5' 4k ) AV
past.’ " v
‘ "*f49.3 Sdvise whether legislative é‘na{:\hnentg wére required.

#
150.The o/riginal terms of reference for the I-GTI' {as attached to

Macadarm’s affidavit

/
(FAS5) as annex iRCM14 (a}t p863) were to, consi,_cier aritj report on%
7 : k !
‘ fomems
150.1 The criteriathe NPAapplies in deciding on gufrent

and imﬁg.nd;iﬁg prf;oé'.ecution of casTa‘s---ﬂg_\__gging from the conflict
of the past.
150.2 The formulation of guidelines. that will inform current,

impending and futu re-prose.cution of cases flowing from the conflicts

of the past.

150.3 Bearing in mind the abovementioned guidelines,

whether legislative enactments were required.
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150.4 Whether any of the two Bills that have already been
formulated can be taken forward, while taking into account the

views of the intelligence agencies.

151.The names of the two bills were not disclosed but presumably one of
them was the Indemnity Bill (first 2 pages at RCM13 at p861). The views

of the Intelligence &genclés wQ‘,e aJsowngtdlsclosed

P "'-
L Jf ! ("h

152.The AT'T compnsed the following memberst

- 152.1 /‘5eon Rudman (C.hairperth):_, DOJ -
s e

152}2’ Yvonne Mabule: National Intelligence Agency (NIA)
/
]

1?‘“2.3 Vincent Mogotloane: NIA \

| . |
152.4 Gerhard Nel: NPA

152.5 _Lungisa Dyosi: NPA
1526  Ray.Lalia: SAPS

152.7 Joy Rathebe: Department of Defence (DOD)

153.The ATT was requested-to submit its réport to the Director General's
Forum by close of business on 1 March 2004. The ATT met on 26

February 2004 and again on 1 March 2004,

154.The undated 2004 secret repor, titled “Report: Amnesty Task Team”,

which was disclosed during the proceedings in the matter of Nkadimeng

S



& Others v The National Director of Public Prosecutions & Others (TPD

case no 32709/07 [2008] ZAGPHC 422) (Nkadimeng 1) as annex TN42
at p431. Itis annexed hereto marked FA24. The report set out the ATT's

mandate, background, proposals and concems.

155.The ATT Report noted that a further amnesty would face challenges

because of constltutlor{al imuesibupnqnetheless the team still had to find

!
ways to aceo@modate those perpetrators whca dld not take part in the

TRC. proeess In refation to its first task, the ATT recommended the
7

¥,

crea Jen ofa De'ﬂartmental Task Team compnsung represen tives from:
155/_.-51 Department  of  Justice aﬁc{ Constitutional
\

D ’:felopment,- i
i |

119-'5.2 fr':The Intelligence Agencies,

\ s = |

155.3 ‘South African National Defence Fopc*e,
155.4 ‘South Africart Police Service,
155.5 Correctional Services,

155.6 National Prosecuting Authority, 155.7  Office of the

President.

156.The functions of the proposed Departmental Task Team would, infer

alia, be the following:
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156.1 Before the institution of any criminal proceedings for an
offence committed during the conflicts of the past, it must consider
the advisability of the institution of such criminal proceedings and

make recommendations to the NDPP.

156.2 To consider applications received from convicted
persons alleglng that- ih”eythad been conwcted of political offences

-\-"1":. . ! .

with awylew o m'akrng recommendatlons fgr thelr parole or pardon,
% ~ r

,anddn rnaklng such reoommendatlons to consuder vanous criteria.
-/ \

__;A3|de from the TRC's. aminesty cntena.,_\ other .,'eép_mderatlons
/ N A
included, inter alia: A

156.2.1 Whether a p_.rosecutiop “politically” reflects the aims of
the TRC Act“gnd is not in conflict with the jrequirginents of

objectiyity.\ /

156.2.3 Whethér a prosecution could lead to conflict and

traumatisation of victims.
156.2.4 The perpetrators sensitivity to the need for restitution.

156.2.5 The degree of remorse shown by the offender and his

attitude towards reconciliation.

156.2.6 The degree of indoctrination to which the offender was

subjected.

i
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156.2.7 The extent to which to which the perpetrator carried out

instructions.

156.2.8 Renunciation of violence and willingness to abide by

the Constitution.

156.3 The Task Team noted that their proposals have various
shortcomlngsumcfudlng
N\ ‘o
- _‘156 3 1A possable negation of the constltutlonal rights of

(

wch;n/sff/ e public at large and alleged offendérs A

¢ s

/jlf56.3.2 The possibility of the institution of}n;ivate prosecutions.

/ 156.3.3 The. absence of any gudrantee that allegedéﬁenders
will not be prosecuted meamng that they might be reluctant to
make - full dlsciosure Publle perceptlon/;] regardmg the
parhmpat_fon in a “further arnnesty proces’é by the security
services: asxthe pubhc may regard them as perpetrators in past

conflicts.

167 According to Pikoli in his affidavit in Nkadimeng 2, the
recommendation of the Interdepartmental Task Team for ‘a two-stage
process’, which would have required its recommendation before the
NDPP could prosecute was rejected. This was because it would have
been a violation of the NDPP’s prosecutorial independence enshrined in

section 179 of the Constitution. Although the Task Team's role was meant

N
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to be advisory in nature it soon became apparent that the non-NPA
members of the team saw their role as supervisory rather than advisory.
indeed, as will be seen below, the ‘two-stage process’ was reintroduced

causing a crisis of conscience for Pikoli.

158.With regard fo the ATT’s second task, namely, to consider a further

amnesty process, the etqa‘r’hmi‘aﬁ of _th"'e.‘-?vi,ew that the only way to address

N e P

the concern§_3N§3;&6 "}):orbvide a further amneéﬁ sifmilar to that of the TRC

R
S

process, «*
2 ¥

L - :
R s 5
\ "‘ 1 ;

} ~
“158.1 // Some members argued against andtﬂg’jr_ amnesty,
pointing out it would undermine the TRC progess, while others

supported a new amnesty to encourage more dise{osures.

v 1
! i oy ; i .
1582  ; The A"RT degided not to make a recommendation on

|~ — (ussER :
the question_of ancther amnesty but o leave it in the hands of
r . : f

governi‘ﬁ:éﬂg

158.3 It attéiched a draft Indemnity Bill to the report (as annex
B) in case government decided to proceed with a further amnesty.
The annex was net attached to.the report in the version disclosed
in Nkadimeng 2. However, the first 2 pages of the draft bill were

attached to Macadam’s affidavit (FA5) as RCM13 at p861. It would

have provided for a rerun of the TRC’s amnesty process.

a

68



159.With regard to the ATT's third task, namely, to advise on any
legislative steps needed, it noted that its recommendations in relation to

the first task do not require any legislation. However, it noted:

“Should Government, however, decide on a further amnesty process ..., legisiation
will be required since the mechanisms and procedures of the TRC Act have run

their course and can no Ionger be applie& If(lt is deolded to follow the latter route,

- %
,u a ot

an amendment of thg:Cohstntutlon is also proposed ‘in order to enable such
— i-. »
legislation bemg‘adopted and to-pass muster iithe Constrtutlo’ﬁal Court

/

s ‘{
/ L
r/ \ \
£ B i %
160.Muo_h of the ATTs réport was accepted by \government and
.‘i'mpleménted, as is evident by the 2005;amendments td the Prosecution

Policy and the introduction by}'Presid?nt Mbeki of a Speéial Dispensation

| _ Y /
i fe—— o A
Yor Political Pardons in 2007, to be discussed below. ;’

/

161.The secret Further Report of the ATT was disclosed by Macadam in
his affidavit {FA5) as annex RCM15 at p864. ‘Perhaps more than any
other document, 'the\F-urtherJRfeporrtlheveals the real intent of those behind
the political interference. The report is undated, but it would have been
generated in 2004 in the weeks or months following the submission of the

ATT's first report to the Heads of Department Forum on 4 March 2004.

W
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162.The report reveals that the Heads of Department Forum
discussed the first ATT Report with members of the Task Team,
“whereafter they deliberated the Task Team's proposals and
recommendations in camera”. Following these deliberations, the
Heads of Department Forum indicated that they preferred the Task

Team's recommendatlons relating to the establishment of a

i" * !\ § & ™

Departmental, Tgsk Team (rei‘erred to’ a‘s Optipn 1}. However, they

.

vy Y 4 a, p w,
requested the‘l’ask Team to further consider the followmg aspects:
f 7
-~

70

{ ‘;162.1 /" In performing its functlon ,\the |5* eposed Inter-

departmental Task Team {ITT) must make use of e)clstlng structures

rather than parallel structures. \
\

[

) : : |
162.2 -Consider whether there is a way ip which. private

pr\gxsecutioﬁ and c-\ivil litigation-can. be* eliminatéd if tie NDPP

dec|de§s not to prosecute and- ‘investigate the possibility and

deS|rab|I|ty of Ieglsla‘tlon if required.

162.3 The proposed Task Team should work under the direct

supervision of an Inter-Ministerial Committee.

162.4 It is important that the proposed Task Team, the Inter-

Ministerial Committee and the NDPP, in performing their functions

and reaching decisions, should take the national interest into

account.



162.5 Advise the Forum on whether a person who is
aggrieved by a decision of the National Director may approach the

International Criminal Court (ICC).

162.6 Advise the Forum on a timeline for the completion of
the work of the proposed Task Team. Twelve months was

mentioned as a posﬁlblhty

\i'.‘:_“i*.r':' '

,'1 p
{ 1
163. Perhaps most revealing was the Forum’ s m‘structlon to the ATT

to e)gplore :'vays in whlch private-prosecution and civil ;nlgatlon could
be eﬁmmated where the NDPP decides not to p\esecute mcludlng
‘thej pos&b(lity of fresh legislation.to achieve this end \Thls exposes
the intent to come up wnth a means to guarantee maxln\um impunity

for apartheid-era :berpe"t[ators,

\ / ]

164. The fear that \nctlms and families- could turn to the;ICC in the event

/.

that avenues’ for accountéblhty in South Afnca were completely closed,

{
presented a real fear\to,‘ t_t!e Forum.

165.Equatly chilling was the desire of the Forum forthe ITT to “work under

the direct supervisien of an Inter-Ministerial Committee”.

165.1 If there was any doubt that the prosecution process in
relation to the TRC cases was to be under the thumb of political
overlords, it was dispelled by this requirement. This is in fact what

transpired.
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165.2 As will be discussed below, towards the end of 2006,
the ITT was instructed that it must submit a final recommendation
to a “Committee of Directors General” in respect of each TRC case,
which in turn must advise the NDPP in respect of who to prosecute

or not.

165.3 in (addition\it; emerged that at least by 2007, if not

‘-.:'d ;‘_"‘f

earller {here was a "Cabmet Commﬁt:ee on. Post TRC matters”,
R

,J
wh]ch was a subeommlttee of the Justice, Crlme, F"reventron and
e

+n ES J

{ Securlty E‘Iuster. “3

e
P,
166.The proposal that all players in the process, including the NDPP,
should ake the natfona! interest into account” when making décisions in
J
relation to the TRC cages was ‘shorthand’ for the expectation that all

: i . ! ;’ i ! !

ihvolveq‘, particularly the:-NPA, wouldbe expeeted to d/o the right thing.’
166.1 ;"'Neeg'jesé to say, no a‘t‘tenggj was made to.define what
the national interest meant in this context, although I am advised
that the ‘national interest is not necessa rily the same as the ‘public

interest’.

166.2 The national interest constitutes the interests of the
state, usually as defined by its government. Typically, politicians
invoke the ‘national interest’ in seeking support for a particular

course of action.

\\5%



166.3 The public interest on the other hand typically refers to
the collective interests of a community or society, in particular when
steps are taken on behalf of disadvantaged, marginalised and
vulnerable people; as well as the pursuit of objectives that benefit

society as a whole, such as the protection of civil liberties.

166.4 I am a\dvlsqd ghatwhllejhe national and public interest
may Qp?nmde ﬂlr: thlé mstanoe it doe$! not._ The shielding of
{ermﬁatom Bf serious crimes from scrutlny anﬂ )ustlce may have
f' _served the/;arrow or expédient interests the stéte at that time,
but }t’ﬁ/aMIy served the /public interests of vuct{m communities or

A T \
sog:uety more generally.

166.5 It goes without saying that the national intefests, as
| ; \
esEpousedsiby the ATT, were also diametrically / opposéd to the

‘interests, of justice’.

~.0

Response ofthe ATT

167.The ATT then met to work out how to take the Heads of Department
Forum’s directives. 'fqmar,d._ They consulted legal experts who advised

that setting up the Departmental or ITT Team did not require legislation.

167.1 Only a Memorandum of Understanding would be
needed, although all existing structures, such as the NPA, would
have to “commit themselves and give their full support and

cooperation” to the process.



167.2 It was apparent that for this to work, everybody would
have to ‘play the game’. As it turned out, they could count on almost
everybody in all departments to ‘play the game,’ or at least ‘look the

other way’.

167.3 However, two key persons in the NPA, Pikoli and

Ackermann, were, fiot ml!mg; to. bow to political instruction. The
\ (N —e
charaqle could not work without them pfaying along As will be seen

\'“cy., .

__.erow, the former-would be shown the door vsfhlle the latter was
o . o

S J ™~ L
% Sidelined” . W
23 7/ N #

“ ; / .
168.According to the Further. Report, the question c}‘*
/

i’iminating private
prosecution[s] azd civil litigation in cases of a no prosecution ! ] elitited much
debate” within the ATT. x '
\
168.1 . - The ATr spoketo twe State Law Ad}léers and obtained

a legal opmlon from Adv JH Bruwer ‘Which was aftached to the
report, although it-was not attached to the gop,y annexed to
Macadam s affidavit. There appeared to be agreement that
"!egfs!at.'on eliminating private prosecution and civil litigation will at
least affect a person’s right to equality and the right of access to

courts”,

168.2 They also doubted that “the motivation for such

legislation would meet the requirements of section 36 (the



fimitations clause) of the Constitution”, which would be “seen as a

further amnesty process.”

168.3 The ATT drew the Heads of Department Forum's

attention to an article in the Rapport of 7 March 2004 where

Archbishop Desmond Tutu was quoted as saying that those who did

not receive amnesgy shciq!!d face presecutlon and any new initiative

to stop ‘prosecutuons “would be seen':aps negatmg the amnesty
™~

{_Q_rgeess of the TRE.”

/ ™ fi -}
Ny ‘:: 4‘\\\
p) 4 “2-
168.4 / The ATT advised that the only way to ellmmate private
/
prosecutions and civil litigation would be by way‘*i legislation and a

Cdnstitutional amendment which “yvowd not be d Firab!éf‘

168 5 Itis lnterest‘ng to note that in Nkadrmeng 1, the Minister
of\Justlce and the NPA argued that the Pr/osecution Policy

" t

amendments dld hotpromote lmpumty because famliles and victims
could still bnng- -tI;__e_l_r-owé private prosecutions, eveiy though they
lacked investigative powers and the resources of the State. Judge
Legodi; tecognising the absurdity of this claim, noted in his
judgment in Nkadimeng 1 that “crimes are not investigated by

victims. It is the responsibility of the police and prosecution authority

to ensure that cases are properly investigated and prosecuted.”

168.6 It is not known if the State Law Advisors and Adv

Bruwer were asked to provide an opinion on the
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constitutionality of the proposed amendments to the
Prosecution Policy, which provided for an effective back door
amnesty. Archbishop Desmond Tutu filed a supporting affidavit
in the legal challenge to the new policy (in Nkadimeng 1),
where he stated that the efforis of the State “represented a
befrayal of all those vzho qamc:pated in good faith in the TRC
process, :@: cgiﬁple;efp tndermined the vgry fbas.'s of the South
Afnéan TRC " An un3|gned copy of the Archmshop s affidavit is

/ annexed hereto marked FA25. N

S

iI-€39".In rela‘i?on to the proposed establishment of'an Inter-Ministerial
-Commlﬁée it is recorded in the Further Report that, “the J?ask Team
-supportls this proposal.”" The imembers of the ATT demonstfated their
. subserv‘lence in agreelng with thE Heads of Dep}artment Forum.
~However, they wéré‘ constrained to providé the views/ of the State Law
Advisers who\.lendlcatédrthata further structlire could érovecumbersome
and “might be seen as- an attempt by the Govemme‘m‘ to put undue
pressure on the National Director of Public Prosecutiens in reaching an

independent decision.;

170.The ATT cast further ignominy on itself when in response to the
proposal that the “national interest should be the paramount objective,” it
responded in servile fashion: “the Task Team wholeheartedly agrees with

this viewpoint of the Forum.” The ATT was more than happy to open the

Mq‘ QDQ‘
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door to the imposition of the dominant palitical views onto prosecutorial

decisions.

171.In relation to the invelvement of the ICC, the ATT relied on the advice
of Adv Bruwer who concluded that it was “not inconceivable that a
complainant who is prohibited [...] from instituting a private prosecution

in the national court may appreach ‘the ntemational Criminal Court for

R
Y o L;i-_." S

S

relief.”

v
L

172.I;i'-‘|\'rélation to the’cfﬁestion of setting a 'timeline for--fbe‘ Departmental
Tagsk Team to’cgmplete its work, the ATT declln\é\d o prt;[;ose a timeline
but proposed that “the President.should rather mdr;e that it is expected
that the [Task Team will finalise its work within a specified perf@_"’and that
such p%n’od will be detérmined taking ;fhto adq?unt the extent to:which its
objectives are dchieved.”. Pethaps tHe ATT realised it shouid feave this
decision in the hands of the office hOIder who was really calllng the shots.
In: dolng s0, the ATT conf‘ rified loudly and ciearly that the question of the

TRC cases was now firmly in the hands of those in political control.

Moratorium on investigatifig.and prosecuting the TRG cases

173.1t eventually emerged that between 2003 and 2004 an effective
moratorium was placed on the investigation and prosecution of the TRC
cases. When complainants such as Thembi Nkadimeng, sister of the late
Nokuthula Simelane (who had been abducted, tortured and murdered by

the SB) approached the PCLU they were told by prosecutors that their

i\
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hands were tied as they were waiting for a new policy to deal with the so-
called political cases. Until this new ‘policy’ was issued, an effective
moratorium on pursuing the TRC cases was in place. (In this regard see

the founding affidavit of Thembi Nkadimeng filed in Nkadimeng 2. This

affidavit is voluminous, but a copy can be supplied on request).

174 1t is not known ;vho authér@ed the. haltlng of investigations, but since
[T T E : }-
it involved syspendmg work on a large number of senous crimes, mostly

- i oY
“ ¥ /’
involgjggmurder, it is highly likely that the authorlty mgst have come from

ar gf

n%

thé véry top}n-’éfd'dltlon, the heads of the NPA, DSO and/SAPS must all

ha\fe acq},libsced in this decigion, together with tﬁq caﬁiﬁe{ ministers
\

_oversee}-l"ng those departments. \

|

‘\ T e— i _ ) —) ’I

.175.The moratorium was confirmed in.a letter from Acting NDPP, Dr MS

T = :
Ramaite SC (Ramaite), dated 31 January 2013 to Nké\dimt_er-xg}i a copy of

which is annexed ﬁefétq; nﬁ'arked FA26 in which he stated:

“It is correct that the TRC cases were temporarily put on hold pending the

formulation of guidelines.- This was because it was deemed important that special

considerations applied to these cases.”

176.Before the imposition of the moratorium the views of the victims and

families were not sought. Those most impacted by this massive
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suspension of the rule of law were not notified in advance or given an
opportunity to make representations. They were kept in the dark, and

only learned of it after the fact, when they pressed the PCLU for answers.

177 .No time limit was placed on the moratorium. No anncuncement was
made of it in any press statement, nor was it mentioned in any annual
report in advance. of jts u:nppﬁ‘ffm ‘si‘ lndeed_ at the time it was imposed.
As far as w% ar&am?&re nc: phor wntt;n aMhOTILatIDQ was ever issued to
authons\e ?he suspﬁnsien of the cases: If was apparegtly meant to last
uriij'llghe so-c?ﬂé guidelines were finalised, for*w\h:ch nc’>‘ )i:lafge had been

T ‘. _ "-'-
set: In eﬁe”'ét, hundreds of mugder cases were plac\ed on ice indefinitely

on the sitrength of unwritten arangements. \

178.1 35(1 advised that irh\posing this quatorif:m on the p}Jrsuit ofthe TRC
! L

cases v&\as a deéply-;u'n[a\krful move byithe:auth.érities. Trr!\ere was no legal

basis o s'inQ!é; out the?e cases for dif_fé_rent treatmgnt to qther serious

-,

crimes. Indeed, '~-f,be "éﬁéﬁdohing of these Tratters pending future
guidelines was particularly egregious since several of the crimes

prescribed in this period (such as assault

GBH) and, as pointed out by Ackermann, witnesses and suspects were dying.

30

179.1t turned out the guidelines were amendments to the NPA’s
Prosecution Policy, which were only issued in December 2005. This

meant that the moratorium was in place for between two and three years.
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As will be seen below, the issuing of the guidelines did not result in the

reopening of investigations into the TRC cases. Indeed, the clampdown

only tightened.
Direct intervention to stop prosecutions

180.NDPP Ngcuka resigned in July 2004 and Ramaite was appointed as

the Acting o
‘\ \" ' l..p

. c 5 A
National Director: Of\PIthC Prosecutions.

~3 . -
181 Ackermann in defiance .of the moratorlum\pursued*certaln cases
dunng 2004 in which mvestlgatlons had already be b\eq finalised. These

were the Blani and PEBCO 3 matters referred to above,

182.Ac|:(ennann also deg\:ided to proseﬁute three former SB members for
their rolle in the"1;9189-.-pb';§oning of Ré&‘éﬁéﬁﬂ-‘f rank Chjkane, the former
‘head of thé*;éfg;gth Africati Council of Churc\hes This was be@aﬁse all the
evidence implica:.}-iﬁg.:tﬁéFn had already been led in the prosecution of

Wouter Basson and no further-investigations were necessary.

182.1. Basson was formerly the head of South Africa’s secret
chemical and biological warfare project. The three former

policemen were former

Major-General Christoffel Smith, Colonels Gert Otto and Johannes ‘Manie’ van

Staden. None had applied for amnesty for this crime.
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182.2. According to Ackermann in his affidavit in Nkadimeng
2 (TN8 at pp 218

— 235 at para 17) (FA8), on the morning of 11 November 2004, the police
31

were on the verge of effectlng the ,arx‘ests of three suspects. On the same morning
} A
Ackermann received A bhoqe ca‘ll from the late Jaﬁ Wagener (Wagener), the

attorney for the suspects Wagener told Ackermann that he weuld receive a phone

# ‘( y

call from a semor official in the Mlnistry of Justice, and‘\that he WQuIcl be told that

% d{ \ -
the case ggai’inst his/, ients must be placed on hold.
182.3. Shortly thereafter Ackermann received a‘phone call

fr?m an official in'the then Ministry of J-ystice. He was irformed by
th'? said official that a decision’ had been taken t_Lat the Chikane
méue['_;;'ihgu'ld be placed on hold pending tr}ef devé!épment of
guideline:féft@*déé‘l?v\fit@lﬁéi’TR-C- cases. Ackermann refuised to follow
this order an;:| iﬂ[d*the official that g_n!y the NDPP could give him
such an instruction. The official told him that he would shortly

receive a phone call from Adv Ramaite; the Acting NDPP.

182.4. A few minutes later Ramaite called Ackermann and
instructed him not to proceed with the arrests. Ramaite also
ordered Ackermann to immediately halt work on all TRC cases.

Ackermmann indicated in his affidavit that it could be safely assumed

X
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that the Acting NDPP was instructed at a political level to suspend

these cases.

183.According to an interview conducted by the author Ole Bubenzer with
Wagener in Pretoria on 8 May 2006 (reflected at page 130 of Bubenzer's
book), when Wagener was advised that the arrests were going to be

effected, he immec!‘latgly“nﬁervened poh}igally and put great pressure on

= % St
the governmsni_fto stop the proceedlngs _Myagener claimed that
TR »
authq;gg_ahbn to
32 s
/ \
!/ o \
suspend the arrests came from President Mbeki “in an extfraordinarily swift move”.
/ :

184, Malcadam in his affdawt (FAS5) com‘" rmed that Ac\ rmann. advised
him tha‘t a moratorlum on the mvestlgatlon ang prosecition of the TRC

‘cases had:bgen _put in place-
e - = ‘ (r‘

B

185.All TRC relét‘éa‘_infe;fiﬁatibns and prosecutions were halted and no
TRC case proceeded bétween November 2004 and August 2007.

Another twe and a half years were wasted.

Amendments to the Prosecuticn Policy

186.0n 1 February 2005, Pikoli was appoeinted NDPP by the President.
His appointment was for a 10-year term as contemplated in section 12(1)

of the NPA Act.
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187.In line with the recommendations of the ATT, guidelines were drawn
up with the aim of incorporating them as amendments to the Prosecution
Policy. Ackermann consulted with Gerhard Nel, senior prosecutor in the
DSO, who played a leading role in formulating the proposed

amendments.

188.According to Agke[zmannﬁ 5the:PQLU drew up two legal opinions
assessing the “r;on‘”stltﬁt.;c;nallty of the propfosedd_amendments to the
Prosecu‘h;:\ Pollcy and submitted these to the NDPP The opinions
powted out that the amendments arnounted to a rerurqab.ef, the TRC’s
’a\maesty process and would fict survive constitutional éé:ﬁ'tiny. At a
,pumber of meetings, Ackermann voiced his opposition to thé proposed

amendments.

33
/

{
unconstitutional in that they penﬁit’t‘ed the NPA not to prosecute perpetrators if they

met the criteria fo'r,ggran_ting amnesty as had been applied by the TRC.

190.During 2005, Ackermann, again met with representatives of the family
of Nokuthula Simelane who requested him to proceed with various
charges against certain suspects and to pursue certain lines of inquiry.
The FHR, on behalf of the Simelane family, presented the PCLU with a

memorandum dated 18 August 2005 setting out the basis for the

T
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proposed charges. Ackermann again advised them that his hands were

tied pending the new guidelines.

191.No victim, family or organisation representing their interests was
consulted during the drawing up of the amendments to the Prosecution
Policy. However, during an interview with the author Ole Bubenzer on 8

May 2006, Wagener, vyh_ofa__cted'; forsseveral of the perpetrators, said that

(TN T

| = . . . ) A , v .
representati_yeg Qﬁtﬁg former security policewéte gpqsulted informally on
. h L ;

1

T b A
a vely‘fic‘:casional basis-(reflected at page 132 of Bubenzer's book).
N -~ i o

# n“ Y / "/{:‘%
& . "~ T et
3:92-;'-ﬁollowig_.g“/the approval by the Minister of Justi’c‘:,e,;f”and after

\

édﬁsultati,din with the Directors..of Public Prosecutior{s as required by

section /’I 79(5) of the

| | , _

Constitution andi\section 21 of thé.\NPA:AQt, amendments to the Prosecution

Policy wére tabled ir Parliament and became effective on 1 Degembef 2005.
: \“‘_‘? - ‘ ;f 1

The amendments were largely. Qgs'éa' ofi the recommendations crafted by the

ATT. Accordingtothe minutes of the Justice Portfolio Committ_ee’on 17

January 2008, it was Gerhard Nel who addressed the-meeting on behalf of the
NPA introducing the amendments to the NPA’s prosecution policy.
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193.The amendments were contained in Appendix A to the Prosecution
Policy and were titled: “PROSECUTING POLICY AND DIRECTIVES

RELATING TO THE
PROSECUTION OF OFFENCES EMANATING FROM CONFLICTS OF THE

PAST AND WHICH WERE COMMITTED ON OR BEFORE 11 MAY 1994"

RS AN
(the Amendments or ¢hevGuIdeI1nes or the amended Prosecutmg Policy), a

copy of which is annexed hereto marked FA27.

N
L

o //" [+ . <N
194, The amendments were introduced as having beef formulated “in

4" '_

:?iew of the “essential features” of the response of the.President on behalf
of govegnment to the TRC’s final report to the joint sittg‘ng of Parliament

i
on 15 ﬂifpril 2003.
) % L . . .
Ironically, the policy claimed-that it was giving due weight to, mtef_'r alia:

194 .1 :_The _{-_h_uman- rights ﬁjl*tu;[g which underscores the
[ 1
N, = t
Constitution, aid the status accorded to victims in terms of the TRC.

194.2 The constitutional right to life and the non-prescriptivity

of the crime of miurder.

194.3 The fact that the TRC’s amnesty did not absclutely
deprive victims of the right to prosecution in cases where amnesty

had been refused.
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194.4 The recommendation by the TRC that the NPA should
consider prosecutions for persons who failed to apply for amnesty

or who were refused amnesty.

194.5 The NPA represents the community and is under an

international obligation to prosecute crimes of apartheid.

35
2 i,_\ ’ P
1%4‘6‘ The constitutional obligation on'the NPA to exercise its
'”fﬁr;ctionf)evifﬁg:tl
T AN

fear, favoijrfé’r prejudice.
1941.7 The equality provisions of the Constittiltion.

194.8 / Gover‘r{meni did not intend. to man'clzlte the NDPP to
i ‘1- I

pek‘rpgatuaj,~ & the TRC amhesty process. /

b ~
L
(S

T

195 While the érﬁ‘ég;;lh’”éhts%o the policy proféssed to be purguing various
noble objects, including not perpetuating the TRC amnesty — the
maintenance of impunity was what was intended; and is what transpired

in practice.

196.Part B of the policy set out the “procedural arrangements” for those
wanting to make representations to the NDPP in respect of their crimes
arising from conflicts of the past and which were committed before 11

May 1994. These included infer alia:

2
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L -
epartments..-~ .
_Ggpartments

196.1 Representations io the NDPP must include full
disclosure in relation to the crime for which the applicant seeks a

decision not to prosecute.

196.2 Regional DPPs had to immediately transfer ali their

cases to the Office of the NDPP.

;\‘ ,—f" W i .
would. be gassust?d in the execution of its

= ! "'l £
. [ f‘ T p .
duties’ by a senior designated official fioi the following State

ey

1963  The'PCLU

=

\\, f‘a“ﬁ
=, % )
Jons

.

196.3.1  The National Intelligencbxgency:

196.3.2 The Detective Division of the South African

Police Service.
1, .
i

."' L 1‘\ L
196.3.3 ~The DOV.

196.3.4 The DSO.

196.4 The NDPP must approve all decisions to investigate or

prosecute or not.

196.5 The NDPP may obtain the views of any private or
public person or institution, or intelligence agencies and the

Commissioner of the SAPS, and must obtain the views of any
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victims, as far as is reasonably possible, before arriving at a

decision.

196.6 The NDPP must inform the Minister of Justice in

advance of all decisions

he intends taking in respect of matters relating to conflicts of the past.

: « ¥ N \4 "1{"
196.7 The 'NDISP must §E)éak Vélth the Minister of Justice

btafc;'“re ‘making publlc statements on any rhatter arising from the

¢+ conflicts of-the past. ~
1 # / \

b
196.8 All state agencies are requesté not to use any
infférmation disclosed by perpetrators in these procedurés in any

sn.iibsequent criminal trialiagainst such persons.

197.Pa}’1 B was aimed -."a\t‘ ensuring ei{tiijht grlﬁ on the ]';'RC c_.éfses. The
NPA’s wor'k-{.énfg d,eqisip'ﬁs'an these lﬁé‘ﬂé}s would be undferl-the close
scrutiny of groupgéq-gﬁ a5the'NIA, DOJ and SAPS. The NDPP had to
speak:,-y\_’rith the Minister of Justice before taking any dégisions in relation

to the cases or making any public statements in-.connection with them.

198.Part C of the policy set out the criteria that had to be applied when
making decisions to prosecute cases from conflicts of the past. A decision
not to prosecute could be made on the back of several factors which

included:
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198.1 Whether the applicant has made full disclosure relating
to his crime.

37
198.2 Whether the crime was “associated with a political

objective committed in the course of conflicts of the past’” and was

& . S I‘\- E‘.‘; (‘} s . . .
proportional’_to ‘:-,Ehg palitical objedtivein question, which were a

Noawaim
b ¢

replica of the TRC’s amnesty criteria.
A ; {

- ‘-l‘

‘,-*«,1’"98.3 /"'fhe degree of the appli&a‘nt’\s‘ co-oﬁéfagion and the
. -~ Ll

S J \

personal

circumstances 01}~{he applicant, including:-
f 198:3.1 ,whether the jli-health of or otl‘éier humanitarian
cdﬁ__'_sj'idér’-'atins
justified noA-p rosecu{i\d:‘ﬁ,;'gff!'ne. ca§e: _
198.3.2 'ihg offender’'s sensitivity to the need for

restitution;

198.3.3  the degree of remorse shown and his attitude

towards

reconciliation;

198.3.4 renunciation of violence and willingness to abide

by the
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Constitution; and

-

38

198.3.5 degree of indocirination to which the offender

was subjected.

198.4 The extent to which prosecution or non-prosecution

facilitate or undermine “nation-building through transformation,
P f: i PR

reconciliation;” :qévelopm‘éht and: ré.coqstruction within and of our

1 s '.-(i__n ‘

socigly’s"

S -~ ' ¢
< ~498.5 / Wﬁether-the. prosecution may, lead to*-‘gaﬁﬂict or further

traurr}a"iisation of victims.

s

19331.6 Any further eriteria, which might be deemed necessary.

, |
\

_ \ ¢ v :
199.The Part C criteria not only provided fora rerun of tfhe TRG's amnesty

Ry e ]
criteria behindvc‘lgsed.\.d_oprs- but_also-Operiig\g_._the doc;r to practically any

excuse not to progéﬁdte. These included whether a prosecution might

undermine

reconciliation and whether a perpetrator was.subjected to indoctrination, which

was imposed on all who grew up in Apartheid South Africa. The amendments pretty

much guaranteed the perpetuation of impunity, especially if the NDPP in place was

willing to play along.

200.0nce the amendments came into force, Ackermann again expressed

his
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opposition to them as he felt that they viclated the constitutional rights of the
complainants and constituted unwarranted interference in the prosecutorial
independence of the NPA. He complained to various officials in the NPA, including
the NDPP, that the guidelines were aimed solely at accommodating perpetrators

and providing them with avenues to escape justice.

Developments post the amendmeﬁt‘s t;‘é,the P-r‘OSecution Policy
- Nt e . )

t = ‘\ L
201. Oncelbe few guudellnes had been |ssued, in tenns of the Prosecution
§0

Pollcy‘amendments’thls should have brouggian e‘hd 10 the so-called
-3

mog*afonum flrﬁposed on thé TRC cases. Thl\was not/’to be. The
‘« +
clampdown continued, with renewed vigour. \

\

02.In the NPA Annual Report of 2005/06, Pikoli indichted that he was
nual Repor

“sad to [(eporf’ that “not ﬁ{uch has been achieved” with rfgard fothe TRC

1 o B — ;
tases, despite all-their attempts to take them forward. .

b
h r
i L

“Foﬂowing_Govemment’é ‘rgesptjn_se‘-td the final Report ofthe TRC, arid because it
is important for the prosecuting authority to deal with these matfers on a uniform

basis in terms of spetcifically defined cniteria, the National Director, with 39

the concurrence of the Minister for Justice and Constitutional Development and
after consultation with the various Directors of Public Prosecutions issued
prosecution policy and policy directives in terms of section 179(5)(a) and (b) of the
Constitution regarding the handling of such cases arising from conflicts of the past.
This prosecution policy and policy directives, which must be observed in the

prosecution process, were tabled in Parfiament fowards the end of 2005 and came
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into operation on 1 December 2005. During January and February 2006, the NPA
briefed the Porifolioc Committee on Justice and Conslitutional Development and
the Commitiee on Security and Constitutional Affairs of the National Council of
Provinces regarding the contents of these directives. l am sad to report, as at the
time of writing this report, that not much has been achieved in this regard
despite all the attempts that have been made in taking this matter forward.”

/ '\
(Bold added) =y 1T

=2,
>

‘. 3 ™~ L
e .
293 Slgnrf cantly, the annual repoit also confi r}ed that I é’;l'RC cases

had been

!
“placed on hold” ;bending the abproval of the prosecution guidelines:

“In late. 2004, tf}e Acting Natiof’:a! D?rector,-’i'equesfed that ngosecju_ti'ons for
TRC cases be p.‘eced on hold pending the formulation /and épproval of
prosecution gu:delmes relatmg to fhese matter; The guidelines were only
finally approved in early 2006. The PCLU, as a result of complaints by various
persons, identified atdeast 15 cases which warrant further investigations in order
to determine whether prosecutions are justified. On an ongoing basis, the PCLU
receives requests from victims to look into cases where amnesty has been refused
or not applied for. Where these matters can be followed up without further

investigations and where no prosecutions are warranted, they are disposed of.

Seven such matters have been dealt with in this manner. In 2006, the Directors of
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Prosecution: Mthata and Pretoria seconded two Senior State Advocates fo the

PCLU to assist with these matters.” (Bold added)

204.Copies of the relevant pages of this annual report are annexed

hereto marked
'\', ¥ \ !\I f '% ‘._‘

FA28. A copy of the full{eport canbe made avallablezbri' request

40

205. Whlré the annual -report confirméd on a posf facto baS|s that the
\ 1‘
su’spehsnon or lﬁatorlum onthe TRC cases was |mposed in late 2004,

i
{'h reality it was already in place during 2003, as set out above.
/ \
QOS.Int?restingly the decision to halt the TRC cases\yvas styled as a

“request’ by the Acting NDPP. It was nbt disé_losed who Ethis reguest was
; 1

directed to.

207 With the exceptioﬁ of the Frank Chikane attempted murder case,
which did fiot require further investigation, the PCLU was unable to

pursue any other TRC cases.

208.According to Ackermann, the SAPS and DSO persisted in their
refusal to provide investigators. It also proved difficult to even convene

meetings of the
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ITT (referred to in Part B of the amendments) who were “meant to advise the PCLU
on what cases to pursue.” Pikoli had hoped that the ITT, particularly the SAPS and
the NIA would provide investigative and intelligence support for these cases,

however, this support was “never provided.”

209.0nce the guidelines were issued in December 2005, Ackermann

wished to proceed w1th the five cases he had identified that had good

s Sy ) X t‘",-lav

a #
prosecution.. ﬁrospects and the 11 cases’ w)hlch required substantial

|nvest|gat‘|oﬂr5|‘ The/s; cases were idéntified as ma;:ar pnont.'es” for the
PC(;:I;E} for the 2006 — 2007 petiod. In addition, dunng 2006‘5I:|e was getting
mePe requests from victims’ families for further}\estlgatlgns in their
£ases. /

| \
210. Acg:ordmg to P|koI| onee the Prosec;utlon Policy ameéndments
-;becamé effectlve in Decei'nber 2005,¢he rewev‘}red the availablé evidence

j_mplicatingi’-»t’le three suspécts in ‘the Glgg_l§ane attempted murder case,

.
S

which, in his opinion waftanted prosecutial‘{"None had applied for

in Februa'ry-2-00§.

211.The NPA made a presentation to the Justice Portfolio Committee on
8 March 2006, a copy of which is annexed hereto marked FA29. In
relation to its performance in respect of the TRC prosecutions it disclosed

the following at slide 39:

41
\
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“PERFORMANCE AGAINST TARGETS: 2004 / 2005
1. TRC Prosecutions
- Audit of 300 cases on hand in NPA structures.
- Closure of 167 cases. No grounds for prosecution.

- Prosecgﬂp@s:fnétft&{fed in'S.vyterreblanche, S v Blani and S v
o T T | s BN 4

b 3

!\{ieegmfa@t & 2 Others.
¢ " 3
“\" Further prosegutions put on-hold ir November 2004

”
pending the formulation of guidelines.
-/ Assistance provided to reconvene Motherwell amnestly

thearing.” (Bold added)

" \
212.In the same p.t_ekge‘nfaitjion dealing with performa%ce targets for the
year e

2005/06 the followifig was noted at slide 43

“PERFORMANCE AGAINST TARGETS: 2005 / 2006

1. TRC Prosecutions

- Failure fto finalise quidelines results in no further

X

prosecutions being instituted.



- Late 2005 Constitutional Court sets aside TPD and Supreme
Court of Appeal rulings in respect of jurisdiction for conspiracies

for extemal crimes in S v Wouter Basson.” (Bold added).

213.In March 2006, Ackermann again met with the representatives of the
Vs h 1
Simelane family, who i ln addltion to the crlmes qf kidnapping and murder,

‘3'1‘* PV

wished the‘NPA to charge certain suspecis W|ﬂ'|*torture as a crime

v.\*

aga_lnﬁt\humanlty in’ terms of customary” mt\rnatlon-al 'Ia{w' since such
F h u
cnmés nev?r prescribe. Ackermann had to aé?nse thein that he was

unable to. take the case forward

“as thers were r]é investigators attached to the PCLU”, and his requésts to the

!

E ; >
SAPS arid the IZ;?SO for competent and experienced investigators had fallen on

deaf ears,

42

\ |
"\ v f/- ) J!

{

214.The Simelane family lawyers wrote to Pikoli, the NDPP at the time,
requesting him to reach out to the SAPS and thé DSO in order to secure
competent investigatdfé for the PCLU as a matter of urgency. These
efforts were not successful. Thereafter Ackermann urged the family
lawyers to seek an inquest rather than a prosecution. This is because he
realised that there would be no investigations, let alone prosecutions
“taking place in the political context that prevailed at the time,” as set out

in his affidavit in Nkadimeng 2 (TN8 at p217) (FAS8). At that time the family

9

96



was reluctant to pursue an inquest when the evidence warranted a

prosecution.

215.Annex RCM10 (at p835) to Macadam’s affidavit (FAS) reveals that

on 30

October 2004, Ackermann addressed an internal memorandum to Pikoli and
Ramaite in order to respond ta;a r;quest made ‘by tpe “TRC Committee” on 25
October 2006 to furnish detalls regarding all the cases closéd by the PCLU, and in

particular whaii‘-led to the pr_osecutlon,,-of one Blani. The “TRC *

Y /’ S

o, x
Commlttee" Wwas presﬁmably either the Interdepartmental Tagk Team™or the Inter-
Ministerial Committee, referred to above. The memorandum disclosed that some

27 casesf had been closed for various reasons. Notable cases on, the list included:

2151 Death in defention of Ahmed Timol.
2152 Death in detention of Steve Biko.
215.3 Murders committed by IFP aligned Ermelo Black Cats

gang in Ermelo.

215.4 Ciskei coup d'état, also known as Operation Katzen.
2155 General Basie Smit, former SB commander, for various
offences.
43
\J
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215.6 Refusal of amnesty to Mbeki and 37 high ranking ANC
members.
215.7 IFP Hit Squads in Esikhaweni and elsewhere in KZN.
215.8 Bombing of the Early Leaming Centre and other
activities of the CCB.
‘ . : "\;l :1‘ .J]. ‘ 1/
216.In the sanfe memorandum, Aék“i’arfnén}i A'geferred to an attempt to
resurreet the investigation of the TRC cases, but e objected strenuously
= L

to fth%.,lblanned ;eéﬁpointme'nt by the SAPS \6f--E‘{nior Sﬁ&?:rintendent []

; i 5
é*[' t:z ,f/ \

kY

/
“The rea-ppointrr’n’ént of Senior Superintendent Britz \

At its Tast mee{ing, the Committee was informed by Assistant Cormissioner
| | A / ‘
Jacobs that Senior Superipiéndéﬁt Britz would be féappointed t:) Investigate the
: -
dockets in possessi‘c‘)ﬁ’iéf SAPS., K

. { .
| wish to expfess my concern at.this. Britz was a former member-of the SB, who,

prior to the PCLU being involved with TRC cases, assisted the OPP: Pretoria with

cases involving the Liberation Movement.

Former Police Commissioner General van der Merwe had formed an organization
entitled “The Foundation for Equality before the Law” which was intended to ensure

that no further prosecutions of SB members would take place.

o
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When | and my staff were appointed to take over the TRC cases in the DPP Office:
Pretoria, we gained the firm impression that Britz was not only very sympathetic

towards this organization but had regular contact with General van der Merwe.

In particular, Britz tried to persuade me and my Deputy on numerous occasions

that there was a provable case of terrorism against President Mbeki arising from

the landmine campaign. ThIS w?s ‘rausgdgm th&cantext that were SB members to
_ : ot j

ﬁ

he prosecuted, the P[e5|dent wbuld also have to be éharged It was clear that he
was against prose;utlons of SB- members. Despltg\ his E,Ia:ur;‘:s' he could never
produce a docket |mpllgaff19 the Pre5|dent At one stage\he mforﬁ%et} me that the
docket was -.\:wth G?ﬁeral van der Merwe and his legal ader. This raises a very

serious question ,a}s to how an official police docket could be retained by General

’ 3
van der Merwe, \fvho was not enfitled to possess police material after hisfetirement
i !
from SAPS. | |
/

When the issue of prosecutmg SB mémbers forthe Pebco 3 u’{cndent was raised
with thelr Iawyer he |mmed|ately indicated that he was preparing to submit a

docket calling for the prosecution of the President.
44

| can only draw the inference that sharing of information took place between Britz

and Van der Merwe.

The issue of the prosecution of the President was raised at the highest level of
Government and resulted in enquiries being conducted by Minister Maduna as well

as members of the President’s office. All parties were satisfied that the NPA had
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no intention of prosecuting the President. In fact, Mr Ngcuka had been provided

with a report that no such case had been established in the TRC records.

This highly embarrassing incident caused Mr Ngcuka to instruct that Britz vacate
the offices of the OPP and that all the relevant SAPS dockets be removed. Britz
was subsequently relocated in the SAPS Crimes Against the State Unit. He
requested the PCLU to provnde wntften\conﬁﬂﬁathn of the fact that the decision

ﬁ __ Fl .I » ;-j " F o
had been taken not ¢o Qrosec{lte the President. When hé‘{recewed the letter, he

tried to pemuade%e PCLU to reconsider its decision. .o
J“' ™ (‘ - \ v'."?
1 therefore«bglleve that'Britz lacks the‘necessary objectivity-to be of a‘ssmtanoe to
A

the Committee and'that his reappointment may lead to further controversy as well

as the potential I?aking of information to

General van derEMem«e.” ]

b
\

{ /
217 [...] The memorandum alleged that Britz was “sympathetic” to former
members of the SB and opposéd their prosecutions. According to
Ackermann, Britz had leaked information and a docket to retired General
Johann van der Mervwe. In additidn, Britz’s main preoccupation appeared

to be that of agitating for a terrorism charge against Mbeki.

218.1 am advised that some 12 years later when there was an attempt to
pursue the TRC cases afresh by the DPCI, the late investigator, Frank

Dutton (who was then the FHR’s private investigator), complained that
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SAPS had again appointed investigators to the TRC cases who were
either former SB members, or sympathetic to the former SB.

Correspondence to this effect can be supplied on request.

219.Following Pikoli's decision to proceed with the Chikane attempted

murder case, the three suspects made representations to him in terms of

the O
r

45
\* i\ t, ’_, L] { [
Guidelines for*? decision not to prosecute Pikoli set up ahttiim underﬁdv JP (Torie)

* s
Pretoriua-t_q ’_r‘;view th’ér’ representations which concluded after a few f’nonths that
the three had degﬁl’fned to disclose thie full truth. Ackermann riused to. participate
in this réview as i{le viewed the ‘Qrocess as \
[ i

unconstitutional. ‘Aﬂer conmdenn&the review report Plkoll wrote ;to thellawyers of
the three suspects in, July 2006 informing-them. that their representatlons were
unsuccessful, and he |n;er;3:lg_c‘;! ﬁté,_pg_nsui? with the pros-ecuilpn.’

220.The decision to prosecute those implicated in the attempted murder

of Chikane was the tipping point which saw the complete unravelling of

the attempts by the NPA to héld apartheid-era perpetrators accountable

for their crimes.
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The politicians intervene

46

221.During 2006, it became increasingly clear to government that NDPP
Pikoli and PCLU head Ackermann would pursue TRC cases when they
were in a position to do so0. The first complaint levelled by government
functionaries against the NPA was that Ackermann was seen as a loose

cannon. '

.
- w
*—"‘d' -

222. Plkoh,ﬁlh his affidavit in Nkadimeng 2 (T_htsp 1470) (FA22), records
that iri*early 2006;” SAPS. Commissionér- Jackle ‘Séfebl objected to
Ackennann s‘participation inthe TRC cases cIa}mg that! he ‘intended to
prosecute’ae leadership of the.ANC. This was notwithstanding Pikoli’s
denial that any such plans were in place. Pikoli remi{\ded 'S.é'lebi that

Ackerm:ann was appointed as RCLU “head under Presidential
! ¢ '

_proclanjlgtion, a’nd it wés not for the SAPS to dictate who should

discharge themandate givéf to the PCLU. y

223.Pikoli then approached the Presidency in order to seek the
collaboration of the tole-players in the FTT to support the TRC cases. A
meeting was arranged in mid-2006 by Reverend Frank Chikane, who was
then Director General in the Presidency. Coincidentally this was the same
Chikane who was the victim of poisoning by the SB in 1989. The meeting

was attended by Chikane, the
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Directors General of Justice and the NIA, Selebi, the Secretary of the Defence

Secretariat, Mr. Loyiso Jafta, Chief Director in the Presidency and Pikoli.
Selebi again complained about Ackermann’s involvement in the process.

224 Later in 2006, Pikoli was summoned to a meeting which was
convened at the home of Mlmster Zola Skweyiya, then Minister of Social

Development The m‘ee_’unb was attended by the Minister of Police

i i
Charles Nqa“kula Minister of Defence Mosiuoca: Let;ota Thoko Didiza,
* ‘g
Acting 'hﬁinister of J.ustlce
S ~ AN

./ /
' 7 .
(represedillg Minisy‘r Brigitte Mabandla who was indisposed) and Mr*Jafta. The

meeting was called by Acting Minister Didiza. Pikoliwas advised that the meeting

was go"rh;b to dea:I with the prosecution in the Chikane matter.
i
! ; L _
225.At this meeting_ it begame clear t__ﬁat there was a fear that cases like

the Chlkane matter woulg:L open the_door to proeecutlons of ANC
members. In hIS affldawl tn Nkadtmeng 2 (FA22) Plkoll quoted from his
affidavit filed before the ‘Ginwala Commission as to what transpired at this

meeting:

“The Minister of Safety and S‘et’:‘ur.._ity was c;mqernéd about the decision to proceed
with the prosecution and with Advocate Ackermann's involvement in the process
and the issue of whether it was Advocate Ackermann or me who was behind the

decision to prosecute.
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The Minister of Social Development was concerned about the impact of the
decision to prosecute on the ranks of ANC cadres who were worried that a decision
to prosecute in the Chikane matter would then give rise to a call for prosecution of

the ANC cadres themselves arising out of their activities pre-1994.

47

P

The Minister of Defenc? had cdncerns» ab5ut where; the decision to prosecute
. Ir,

rested — did it rest \Wlth ‘Fne or did it rest with Advocate Aokermgnn

| explained fo thé Mlnls'gl:s‘*that the demsmn to proceed with th(; [;rg;ecutlon rested
with me ‘as did all /&her decisions in-regard to postTRC prosecutrons being
considered by thed{’CLU. 1 ass.ured’tﬁﬁ that no'prosecution would be uqdertaken
without my specj:—ufic direction and reiterated my concern about the délay in the
process 'particula'!\f{rly in vie\_a\:F of the. \requifrerinent that | report to parliament.on these

| {‘
\
matters:.

The Minister of Defence appeared-satisfied with my explanation that | would
exercise the decision as to whether there was a prosecution or not. The Minister
of Safety and Security appeared 'to contirile to be worried about the involvement
of Advocate Ackermann. | have no recollection of a particular position adopted by

the Acting Minister of Justice.”
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226.This meeting pointed to what was probably the overriding concern of
government, namely that pursuing a TRC case, like the Chikane matter,

would place pressure on the NPA to pursue cases against ANC members.

227.In 2006 Pikoli was again summoned to a further meeting which took
place at the office of the Presidency. At this meeting Pikoli proposed that

Dr Silas

¥

i g

Ramaite, the Dgp@t\i I&‘l'a?ic’mal Director of Prosecufiohs’fa;é’:h‘aul)d chair the Task

oo

Team, given thé"édverse vjeW§ of Ackermann and to get the TaskTeam working.
* "“L'\ n, 3 %

,

The prop__fosﬁlw‘i\?as accepted. AN
T

48

0y \

228.Sub]s’:equent to this meefing, there was a further meeting of Ministers
in the sécurity cluster ‘at the office of the Minister of Safety and Security.
This we!s attende;é by th"e\ Minister for Safety and Security, the Minister of
Social e\fe!opli;ent._,_ACfflilg Minister 'Iffidiz_a.‘-,_.sglebi, various D'Gs and Mr.
Jafta. The ﬁr;i‘pfq‘éal nfgr}'t_‘he estg_blishmeﬁt of 2 won(in/é groupwas put to

. .
the Ministers, and it\was._ accepted. After this meeting, in €arly October

2008, Pikoli again

sent letters to the various Directors General, Selebi and the DSO inviting them

each to nominate a senior official o serve on the ITT.
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229.The ITT met for the first time on 12 October 2006. Pikoli attended
the opening session of the first meeting together with his adviser, Ms.

Kalyani Pillay, the

Directors General of the NIA and Justice and Mr. Jafta from the Presidency. Pikoli
did not participate further in the activities of the Task Team. According to Macadam,

the NPA representatives on the:|TT were/Ackermann and
o Ny y ." : Lol - y "-'a ‘
5 ::' T g™ ‘q. ‘- f O‘A .',, ¥
Ramaite. Macadam Rofed in his affidavit (at p 796 at pata/30;:p801) affidavit
FA v
PR ; ‘; .(I*.

(FAS5) that on 'o;&asions wh’én he stood in for Ackermann at meetings of the
s ”

« at

ITT, that; /
. \
/ \

“.. the task teal‘n was p}:édomiﬁé\ntly ,.t:omprisféd of members of the intelligence

community who &ve_r_.e more intent on croqgfgxamining me a’? to why matters

N )

- I3

should bp-'investigaiéél';gétherfﬂa_an addressing the issue of all the autstanding

cases.” (Bold added)

230.It is interesting to note that Mr. Loyiso Jafta, Chief Director in the
Presidency, who had an intelligence and security background, was
present at the meetings of the ITT. Strictly speaking he should not have

been there, as Part B of the Amendments, did not provide for a member
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of the Presidency to be part of the group assessing the TRC cases. This
indicated that the Presidency intended to have direct involvement in the

decisions relating to the TRC cases.

231.Meanwhile Pikoli had received further representations from the
suspects in the Chikane matter claiming that they had received indemnity

against prosecutlon L téTmS\Q;f the Indemnlty Act 35 of 1890. Pikoli

31'

sought an |erpendent opinion from a seniof cdunsel who advised him in

.
o

\
November 2006 that the claimed

/
7

indemnities were n{) bar to prpsecutiﬁ-h“éﬁdsthat Act 35 of 1990 had been repealed

in 19985,

/ 1 -
232.Rar{13ite reﬁorted td Pikoli that ét the IT“?I' meeting’ on 25 October

2006, Ackermann had presented an audit feport of a‘I/Ifthe TRC cases in

the posses&on @f the F’CLU Ramalte also reported to Pikoli that at the

6

November 2006 meeting of the ITT, Joseph Lekalakala; a senior officer in the

SAPS Crime Intelligence Division, stated that National Commissioner Selebi

believed that Chikane was not interested in a prosecution. However,

Ackermann advised that Chikane had left the matter in the hands of the NPA.

233.In early December 2006 Pikoli was advised by Ramaite that Selebi

was insisting that Chikane had not been consulted about the proposed
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prosecution. This claim was rejected by Pikoli since he knew that
Chikane had been extensively consulted. According to Pikoli, he had
personally met with Chikane during 2006 and 2007, who advised that
while he may have forgiven his pempetrators, insofar as the application of
the law was concerned, the matter must take its ordinary course. Pikoli

asserted that Chikane sald*that if a demsmn was made to prosecute, he
. g-, f b
would accept th’at ;AIthoUgh ‘Pikoli“was dware that Ackermann had
S p - U" 4 ’

dlscussed”The matter with Chikane as far back as 2004 he instructed

Ackerrn'ann in Dec’efnber 2006 to once again vigit Chlkane 10 confirm his
L4y
4
position. \

R

234 According to Ackermann,.on-6 December 2008, the PCLU received

a letter from the head of the SAPS Legéil Su‘pport sec:tica| , Majﬁr-»General
PC Jacobs representlng the view of;the Natlonal Compmissionér, which
bluntly stated that before any prosecutonal decision éould be made in

respect of the TRQﬂca’ses,,

the Task Team must subrhit a final recommendation to a Committee of Directors

General in respect of each case; which in turn must advise the NDPP who to

prosecute or not.

235 Towards the end of 2006 it became clear to Pikoli that “powerful
elements within govemment structures were determined fo impose their

will on my prosecutorial decisions.” In this regard in his Nkadimeng 2
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affidavit (TN7 at p 170) (FA22), Pikoli quoted from his affidavit filed before

the Ginwala Enquiry:

“In December 2006 Dr Ramaite reported to me in regard to the contention raised
by Mr. Selebi through Commissioner Jacobs that it was the function of the Task
Team that it should make a final recommendation to a body identified as the
“Committee of Directors Ge:uerg :whufhv&vouldwn{turn make recommendations to
me. In essence the p(pnt;;al n:;de I;y Mr. S;le’b; and sUbsequentiy supported by
the Directors General of Justlge and NIA amounted Eo a reversmn to a twostage
process m wh%ﬁ my deolsmn on any prosécution would begependent upon a prior
recommendatlon by’éjl"l intervening committee of directors general WI:ICIZI would be
subject. to the SE}I{TQ constitutional challenge as had led to thei rejedtion of this

3

proposalin 2004;.

| / \ I |
It became clear to me thdt there:was a materia. m-isunderstanding in regard to the

role of the Task Team: and  that unless this was resolved, | wouid not be able to
carry out my functions w1th|n the contemplation of the relevant legistation and as

envisaged by the-Government.”

236.The penny finally dropped with Pikoli towards the end of 2006. Up
until this point he had operated on a good faith basis that his counterparts
in the other departments in the ITT would support him to resolve the TRC
cases. In fact, they never had any such intention. It is quite apparent

that they saw their role as clamping down on the cases from proceeding.
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Since it appeared to them that Pikoli might act on an independent basis,
the communication from Maj Gen Philip Jacobs made it abundantly clear

that Pikoli was not to act without their permission.

51
237.It was becoming apparent that the central concern of government
leadership was that the pursult g’f the ]‘RC cases could precipitate cases
A - s ¥ "lk
against ANC members, and for that reason all éa§e§ had to be stopped,
'y \ “a 7
even lf itmeant denying justice to the families of Nokdthu]a Simelane, the
f B e ¥
;G-ra‘dbck Fo;,lé others. |
\
[ \
The axé falls on the TRC cases

238.In }early 20‘6‘7.’., as a-‘\-‘i'esdlt of the différences in a}aproach_ that had
developed 'b“étw,éen the NPAand the SAFES, NIA and POJ, Pikoli advised
S"éléjbi and the \Dvit'i'ectc;rs‘ Genéral that a serious misunderstanding had
arisen, Pikoli resolved to approach the Minister of Ju§tiée. and request her
guidance. According to Pikoli, pending such response, “the functioning
of the Task Team was compromised by the uncertainty” and it held no

further meetings until 8 August 2007.

239.0n 5 January 2007, Justice Minister Mabandla disclosed in a press
statement the need for the development of a policy on presidential

pardons for prisoners who alleged that their offences were politically



111

motivated. A copy of this press statement is annexed hereto marked
FA30. According to the Minister the matter was complex and, since there
was no legal precedent, “a political solution” was required. The proposal

was in line with the recommendations of the ATT. The Minister noted that:

239.1. Some applicants for pardons did not apply for amnesty from

the TRC '

F
Y '
oy o P

because their politi_c@‘“pﬁr?fés did not support the TRC ‘ .

e

52 s

4

Ve .
Gho £ .
239.2. /Some of the applicants pleaded |gnc\>rance of the TRC

\

{
proce? es. \

!
i

239.3! Some’of thé_, crimes comm_,ftted b‘y the applicants eommitted

took p\lace /
after the cut-off date forTRp aminesty applications.

240.Towards the end of January 2007,-Ackermann and Adv Mthunizi
Mhaga (aiso of the PCLU) reported to Pikoli that they had met with
Chikane on 22 January 2007 who confirmed that he was not against a
prosecution and that the matter should take its course. Pikoli then wrote
to the attorneys of the three suspects on 25 January 2007 and informed

them that the matter would now proceed.

241 .Around this time, the former Minister of Police, Adriaan Vlok, and the

former Commissioner of Police, General Johann van der Merwe, both

N



made representations to Pikoli in terms of the Guidelines. They both
admitted to authorising the murder of Chikane and requested Pikoli not
to prosecute them in the light of this disclosure. However, according to
Pikoli they declined to make full disclosure in response to reguests for
information and he declined to grant them immunity from prosecution in
terms of the Guidelines. )

-
a=y ( Y
oy \ "‘"(‘, §

242.0n 6 Fsbruarfy 2007, Pikoli had a meetlng with Minister Mabandla.
v ( -.

Durlng ‘thls meetlng it appeared that she had galned}thexlmpressmn that

Plkoluhad prevnéGSIy agreed notto pursue the S casesf

Q 2
243.0n &/ February 2007, Mabandla addressed a\l‘eﬁer to Pikoli titled

*“TRC |

MATTERS”, a cc!)py of WhICh is am\?exed hereto marked FA31 (attachedfo Pikol’s
\ K

affidavit as VPP2 vPp2 at p208) in which she stated\the fo!lowmg ;

“4 must ad-Vi;?;e you at the -é\ptgé‘t’ th"ai the media articles-alleging that.the National
Prosecuting Authority will go ahead with_prosecutions have caught me by

surprise. In our discussions you briefly mentioned
53

to me that the NPA will not go ahead with prosecutions. As you had undertaken
to advise me in writing, | will appreciate it if you could advise me urgently on the

matter so that there can be certainty.” (Bold added).
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244 An example of one of the articles in the press is from the Beeld
newspaper titled “Cops up for apartheid crimes” which was published on

7 February 2007.
A copy of this article is annexed hereto marked FA32 (VPP3 at p209).

245.According to Pikoli, he was at a loss to explain how the Minister
”".’nll'.\l £ -I',' - .
reached such a conglision. Her letter gl"s'_closed an assumption that the
\ e A f '! ¥

TRC mattgr:gﬁ'&b'ul)d not be prosecuted. Pikoli in Hig ﬁdjavit in Nkadimeng

2 (FA22) (TN7 at p-170) stated that he:
A22 t

“,..found ﬂiﬁig-to be ?J,disturbing development as it appeared that at & political level
there was an exq{éctation that | would not prosecute the TRC cases. | regarded
such an ,e;rpecté’tion as unwarranted iinterference in my constlitutiona]' duty to

prosecute withoJlt fear, faybur or prejudice.” ) |
3

246 Pikoli decided .tQ‘_p;rtp’é‘re d detailed memorandum forthe Minister to
set out the history behind the policy to the TRC cases and to inform the
Minister of ¢he problems experienced in implementing this policy. This
“intemal secret memorandum” was ftitled ‘PROSECUTION OF
OFFENCES EMANATING FROM CONFLICTS OF THE PAST:
INTERPRETATION OF PROSECUTION POLICY AND GUIDELINES’
and was dated 15 February 2007, a copy of which is annexed hereto

marked FA33. This memorandum (at p134) was annexed to Pikoli's

affidavit before the Ginwala Commission marked as “TRC1". It was also

W

Y

>
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attached to Pikoli's supplementary ‘in camera’ affidavit in Nkadimeng 2

(at p130).

247.In this memorandum Pikoli bluntly concluded that there had been
“improper interference” with the work of the NPA in relation to the TRC

cases and that

he had been “o@stmcted from taking them forward.” He«complalned that such

LS

mterferencq*‘i'nplnged upon 'his conscience and his oath of offi ee; ‘Moreover he

A |

was nowknéble to /deal with these cases in terms of the nornal Iegal’brooesses

and he sought gu;danoe on =theway"f6mard. in particular Pikoli, pointed out that:

24711 The problems are "‘hinderfﬁg égd obstruc‘t;fng the NPA in

fulfilling its cbnstitutiéanal manda‘te, namely, to ?”:stitutga criminal
y | e =

proceedings w{t_ﬁdut fear, favour-or prejdice”. /

247.2. The SAPS aid NIA had not made dedicated members

avail?ble to the

NPA to gather sufficiert and admissible evidence in the TRC cases.

247.3. There were differences in interpretation in relation to the role
of the other state departments in relation to the “prosecuforial decision-

making process”.

248.Pikoli concluded by stating that:

%

9
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“| have now reached a point where | honestly believe that there is improper
interference with my work and that | am hindered and/or obstructed from

carrying out my functions on this particular matter.

it would appear that there is a general expectation on the part of the

Department of Justice and Constitutional Development, SAPS and NIA that

~ TR DT B T
oath of office that | togk;, doks not allow that.

3 »
“-“u\ I " F #

Based on the’above, | carifiot proceed further with these “IRC matters in
. v\. - N . “\/1 |
accordange "with the;rémal legal processes” and "pros?e‘euting mapdate” of the
L} =

there will be no prosecutions, ani:luﬂﬁ‘a‘ji I n_;:ti's; Plgy along. My conscience and

Vi y
NPA as originally f’nvisaged by Government. Therefore, andhin view of the fact
that the NPA pr#secutes on behalf of the Stat}a*. ] am awaitirig Government’s

diretion on this fmatter.” (Bold atded). |
1 |

| ;

55

249.Remarkably, Pikoli never reéceived any response from Minister
Mabandla t‘o':g_h_ig memorandum, not even the barest denial that her
department was complicit.in the improper-interference in the work of the
NPA. Given the alarming matters he raised and given that the law
criminalises obstruction of the work of the prosecuting authority, Pikoli
indicated in his affidavit in Nkadimeng 2 (FA22) that he was shocked he

did not get an immediate
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response from the Minister. This suggested to Pikoli that the Minister preferred for

the deadlock between the NPA and the DOJ, SAPS, NiA to remain in place.
This meant that the ongoing suppression of the TRC cases would persist.

250.0n 3 May 2007, Pikoli and Ackermann appeared before the Justice
Portfolio Committee in Parliament. The minutes, a copy of which is
xS N N
annexed heretq,..{néglgeicf\ FA314',‘~‘_reff§_th.-f:the following discussion in which
T e ) l;r..b"q *

Pikoli was;\‘r:éimér‘k‘ably frank about what was stopping the prosecutions of

Y %
the TRC cases.
“y
“Discussion
LY

/ ,

Mr Joubert asked what was causing the delay in prosecut{‘ons of the TRC
f

and when these might b?. finalised. |

i \

Adv Anton Ackermann, épéeié! Director: NPA; r@pﬁeﬁ‘that in Qctober 1998 the
TRC had recommended prqsecytiohé. A Human’ Rights divisipn was established
in the NPAto evaluate the cases and to prosecute. V;/f‘::.én the DSOiwas created in
January 2001 the Human Rights Division was disbanded, and its work was
transferred to the DSO. Adv Ackermann, when joining the NPA, was given a
mandate in March 2003 to declare. priority ¢rimes. All 400 TRC prosecutions had
been immediately declared as priority crimes. In April 2003 the President had
sfated that there would be no further amnesty processes and ruled that
prosecutions would be instituted and that a number of agencies must assist in the

prosecutions. Adv Ackermann personally declined {o prosecute 92 cases. Sixteen

were identified for investigation and potential prosecution. On 9 November 2004
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Adv Ackermann was stopped when lrying to arrest three security policemen and
charge them with poisoning of identified people. Dr Ramaite had instructed him not
fo proceed with the arrest, but rather to formulate guidelines how prosecutions
should be conducted. This formulation took two years. In early 2006 the guidelines
were approved. They did not make provision for a committee but stated that in the

execution of the prosectition duties o&‘her;1 agencies must assist. A Task Team was
4 L %

B
d

i

established, and a numbér 56 |
of meetings wgrg f;:e!d Adv /ﬁgkennann commented that ft.‘t%;ég;“hnfoﬂunate that to
date no me’ég%éfu! resy!fé had been achleved from th%eqeeﬁ?fgf;éﬁ}'he Annual
Report o{'f 2‘006 a/l_gt; noted on page 4 that not much had bé;;r.achieved,
despite gll the aftempts to take this matter forward. He maintainéd that the
PCLU was not .Ii‘he cause of the delays and he suggested that perhaps the

National D."rectér of Public Prosgcutions s!g-bufd cdmment f:f'rther.
\ 1 - ‘hr
3

Adv Vusi Pikoli, National Director of Piiblic Prosecutions, added that this
was a po!igicaﬂy sensithe__’j#shé. “The'legal pmces\sct-,:éw ‘must solve 1‘_;"16- problem.
Whenever there was an attempt to charge mémbers of the former Police
Services there was political intervention, and effectively the NPA was being
held to ransom by the former generals. Oh the -other side the families of the
victims were pressing for prosecution. The guidelines were not universally
accepted and some NGOs, including Legal Resources Cenire, wished fo challenge
the constitutionality of the guidelines. There were ongoing discussions as to how
best to proceed. The President, in addressing parliament, indicated clearly that the

matters would be dealt with, and so this was an ongoing matier.
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The Chairperson stated that she was aware of some efforts from the Department

of Justice. She asked that Adv Pikoli provide the Committee with a full report on

the events to date in writing, so that the Committee could try to assist as this clearly

went beyond just the one case cited by Adv Ackermann. it was undesirable that

these problems should still be delaying matters.” (Bold added).

57
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251.The blunt\statement by Pikoli that the proseéﬁtlop of the TRC cases

‘

l

was Q pof:trcaﬂy sens:t:ve issue” and * whenever there -was an attempt to

.‘

oharge members of the former Police Services there was political
rntervent’r(e{’a and effectively the.NPA was being held to ransom by the

former ?enerals” should have set alarm bells ringing.

i ;
251.1. Pikoli. was e\xpreSSihg his abject frustra'&ion that former
apartheid gerierals seemed to be able to exért exitaordinary
4

influence qu'r' the ju_sfi_c;e system; and "vger_e able -{o engineer political

interventions when their people were being pursued.

251.2. The fact that the Justice Portfolio Committee, across the
political spectrum, did not raise the alarm and call for an independent
inquiry into the alleged violation of the rule of law, is nothing less than
shameful. After all, this was not anybody making a wild claim, it was

the NDPP, South Africa’s chief prosecutor.
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251.3. Their dereliction of duty cost our country dearly. If they had

cast aside

their political interests and acted in the interests of equality, justice and the rule of
law, much of the damage wrought by the political interference could have been

avoided.

252.In July 2007 Tﬁembl Iskaﬁlmeng S|ster ?f the slain and disappeared
Nokuthula Str;elane together with the wives ofitl':a C}'adock Four filed an
appllca'flon‘m the High Court to have the amendments?tb the‘ Prosecution
I%oljcfi;i declaréd/unconstltutlonal and set aside. \They ;gl,ied that the
;rr:endmehts were designed. for the sole purpos‘e of guaranteeing

qmpumb( for apartheid-era pe_rpetrators___—‘-_and ultlmately to gieny them
truth, ju!stice and closure. The,'proceeqihgs \n'n?re oppose"d by the Minister
of Just%pe andithe NDPP. These: ..ptp:cge‘aings are refefred to as
Nkadimeng 1. A copy, of these vEluEﬁ‘i_‘QQtfs papers ¢an be supplied on

£ 4

request.

253.Also’in July 2007, after several months of neggtiation between the
PCLU and the attorneys of the accused in the Chikane attempted murder
case, a plea and sentence*agreement was reached. On 10 July 2007,
Pikoli sent a memorandum to the Minister informing her of the fact that
the case had been set down for hearing in court on 17 August 2007 and
that all the accused will plead guilty to a charge of attempting to murder

Chikane by means of
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poisoning. She was also advised that the court would be asked to confirm the plea

and sentencing agreement.

254 . Around 10 July 2007 Pikoli went on compassionate leave because
of the iliness and subsequent death of his mother. In his absence, on 17
July 2007, Ran}aite’. E\ﬁgi:A;;kgr‘ngan'{: *_gs}are SL_,ln}moned to a meeting with
the Minigtg\e.ﬁaﬁ‘d roported to her on these develog‘lrle.ihts

ta v/,
25?(?n 17 August 2007, those implicated in\'the( \Chi](la%j%qa‘se pleaded
g"unlty in e)}ehange for suspended sentences in terins of setion 105A of
the Crlmmal Procedure Act.“Viok and Van-der Merwe \l{ere sentenced to
‘ten yea[rs in prison suspended for five years, whlle\the other three
_receivex\i five-year prison sentences, gUspend‘ed for five}/ears. A copy of

¥ i)

the plea"*an_cj s_.eriie_’n_.ge agreement is 5n~ﬁexedf' hereto marked FA35.

/

.....

the prosecution of Genéeral Basue Smit, who succeeded Van der Merwe
as Commanider of the SB in October 1988, as well as other senior officers
of the both the SAPS and the SADF. Howévet, this was now the end of
the line. No further cases were pursued which, according to Ackermann,
can be attributed wholly to the political interference in the work of the

NPA.

257 .According to Pikoli in his affidavit in Nkadimeng 2, he would have

preferred a full prosecution because Adriaan Viok and Johan van der

Q‘l—'



Merwe only made limited disclosure. They confined their disclosure to
facts that for the most part were already in the public domain and declined
to reveal information about the compiling of the hit lists and who was

behind their compilation. They did not

59

o Y .1‘\_. N e , .
reveal other names on the lists, ngr&ithe}md‘g'ggs pperandi of the other hits or the

LT N
identities of the chgn’_i’hééférminds and perpetrators.
N §
ZSBW}iIe a fgjl-'ﬁ'osecuti,On would have 6r0duced g“[%iatgr truth and

- V4 [}
éf:djountabilit‘y, Pikoli was of the view that the politél\headwinﬁ‘s were too

strong. I;I‘e stated that:

i

“there was stron? political r_}e'sistaqce to this prosgcutic\:p and the pursuit of the other
politica) cases. It1k was cl?:élr to mé}jhatfthe goy;érnmen;f}\and in p}afticul__'ar the then
Minister. of Justice, . did n_qf"want the NPA to p_r_gsef:ute thos?.-!implicéfed in the
Chikane case. This wa;'a;ue_ tB"'l-_lthe;j_“r 'fé_?r of obé;f;;b'-‘ih'e._:d_gor to pr‘c;secutions of
ANC members, including goverﬁﬁ'iqpt gfficia_ls. Moreover, | could not rely on the
police to investigate this case, and the other political cases, thoroughly. Therefore,
a plea and sentence bargain'was in my vi.ew.t,hee'mqst'-éppropriate compromise in

the circumstances.”

259.Pikoli's concerns proved to be prescient. Within a few weeks he was

removed from office and the Chikane case was the last indictment issued
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in a TRC related case for some 10 years. The TRC cases would remain
suppressed until the family of Nokuthula Simelane went to court in 2015

seeking an order compelling a prosecutorial decision (Nkadimeng 2).

The knives are out for Pikoli

60

ik r_' " -\1 "
260. Shortly aﬂér tLhe Chikane plea’and’ senﬁe‘hc‘:p agreement had been

b1

confi rmed* |n court a newspaper article appéared in the Rapport
.
neWspaper of 19 August 2007 in which it was claimed that ihe NPA was

preparlng /9 prosecute ANC leaders. According to E\lkoll 1he claim was

made on;the basis of- a note that Ackermann had prepared more: than four

years previously, when he first looked at the universe of possiblé cases.

: \
That note was forged to suggestit / ' /l

\ \
/

- /

was made recently and that Ackemiann was targeting the ANC leadership. A copy

of this newspaper article is annexed heretd marked -FA36 (VPP4 at p211). The

NPA responded by way of a press statement dated 21 August 2007 in which the

allegations made in the Rapport were denied. A copy of this press statement is

annexed hereto marked FA37 (VPP5 at p213).

261 At this time, the then Director-General of the Department of Justice,
Menzi Simelane, had approached Pikoli and raised concerns about

Ackermann’s handling of the TRC cases. He asked Pikoli to relieve
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Ackermann from his duties in respect of those cases. Pikoli declined to

do so.

262 After the newspaper article was published, Pikoli was summoned to
a meeting of the subcommittee of the Justice, Crime Prevention and

Security (JCPS)

P ‘\ 5 ; LR =3
Cabinet Committee on PosthRC‘maﬁem; wgigh' was I:a;ld on 23 August 2007.
S R R N 7 u P4
“ -

Lk
k- - i
f“‘-\. h

This meeting wag\._ ;ﬁﬁénded by sgveral cabinet ministers, dfree’tprs-_general and

oty .

. f’ "’,1 _ 4/: g \ ‘-"—’. 3 \
Selebi. Cabinet Mlnlst?rs included the Minister for Naﬂona{lntelllg‘eﬁce Services

Ronnie Kasrils, Mit}iéter Mabandla, and Minister Skweyiya arﬁongsf others.
i

}r .I x
263.Th?’ fact that there was a special Cabinet Committee on the post TRC

i :
cases épeaks volumes., The f'existengé of such a highLIeveI committee
devoted:to a particular class of criminal éases pointed the importance of
these cases.to Cabinet, and that At'h.e éfé’ﬁ_es had become thesubject of

palitical intervention:

264 Pikoli’'s account of this meeting in his Nkadimeng 2 affidavit (FA22),
is that the those atthe meeting immediately demanded answers from him

about TRC prosecutions.
61

264.1 According to Pikoli, Selebi said to him that the “gloves

are now off’ and that he was “decfaring war” on him. In response
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Pikoli told Selebi: “for once in your life can you tell the truth and

shame the devifl’.

264.2 Those present were particularly concerned that the
NPA was instituting an investigation into certain members of the

SAPS, in relation to the fabricated Ackermann leiter.

, oAl £
264.3 (,._ MijnjstE[_Més*«a!jndla Jcil_gkpik;)li to stop this investigation,
LY % Yt f A

P o I![- o .
to which:Pikoli responded that the inves'tiéaglqn,-wﬂl proceed.

i *
AR

:.,;q‘ - 1 "\‘_.
s 2644 “Bikoli explained to the meeting that:
L -

264.4.1 the NPA was bound byx»{ to continue with

prosecutions of

{

individuals who ?id not apply for or who were refused amnesty. J
\ \ "
i

2644.2 the NPA was actively prefﬁ’aring-' for those

prosecutions and that it - /

!

should not be-stopped from doing its job.

264.4.3 itwas his role as the NDPP to decide who would

be charged.

265.0n 28 August 2007, Pikoli received a faxed letter (dated 8 August
2007) from the Minister, which is annexed hereto marked FA38 (VPPG at
p214). She referred to the meeting held on 23 August 2007 and noted

that SAPS held a different view in respect of the forgery of certain NPA
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documents. She complained that she had not been advised of the

decision to investigate and wanted to know the basis thereof.

62

266.Pikoli responded to the Minister's letter by way of a letter dated 29
August 2007, a copy of which is annexed hereto marked FA39 (VPP7 at

. ) .‘-—\ .g\‘i p". et g .
p215}. In this Ie}terjP_likph referred t@._’g_t]e*QS f-}yg_ust 2007 meeting:
kY 4 ]

e B
] h 3
1 oo
"

Y
kN , v _{ ) )
“which | considengdft:a be most unpleasant. Despite the information | put before

\ - #o‘

g - oy ~. P
the committéét;}l am bqth"gurprised'and disappointed«tg see that\l now stand

5
L ‘(

accused Qi: rfﬁisleadi/n{ alternatively having lied to the subc;\mmittee"mé"mbers.”
‘/
‘ i
267.Pil¢l'oli confirmed that there was n? finves"tj\t_:;ation by tj-he NPA “against
the 37)3&,NC !eadgr&-iﬁ@!uéﬁng the -Pméfdéﬁtiaf%fhis coun}‘igy, con}zary fo the

assertions of the National Commissioner-of Police”. He addéd that it is:
. - ¥

= : N

“clear that my-account of the position as it relates to the NPA's handling of the post

TRC matters has been completely ignored.”

268.Pikoli reminded the Minister that his predecessor had satisfied
himself that there was no basis for the leadership of the ANC to be
investigated and he had briefed the then Minister of Justice, as well as
the President. Pikoli also advised the Minister that all the dockets relating

to the TRC cases, which had been stored at the Office of the DPP in
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Pretoria, had been handed over to the SAPS in 2004, Pikoli in his
capacity as then Director General of Justice was actually present in the
office of the DPP when representatives from the SAPS collected the

dockets.

269.Pikoli concluded his letter by requesting an urgent meeting with the
Minister. Pikoli also request\d an quortunlty to appear before the

National Securlt“y Councll “to give a true acc’auntfof thfs issue’.

-'\. o

*, w )
270. T\ﬁé‘ Mlmster did not respond to Pikoli's. rg\quests gnd the meetings
r ALY
ne\zer took glace On 23 Séptember 2007 Plkoll was suspended from
/
office by President

Y

i
] ;
i \

Mbeki. Shortly aﬁ{er his sy:s_pensidq he learned ‘that Ackermann r}ad been relieved

of his dities in relation to the TRC cases.

!

-

~

271.According to Ackermann, the was summonéd to the office of Adv
Mokotedi Mpshe, who had been appointed acting NDPP. Mpshe advised
Ackermannthat he was relieved of his duties in relation to the TRC cases
with immediate effect. In his affidavit (FA8), Ackermann asserted that he

had “no doubt that

Adv. Mpshe received a political instruction to remove me from these cases.”

Ackermann advised Mpshe that removing him from the TRC cases “would not

make the cases go away.” That statement has also proved to be prescient.
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272.Writing in his 2015 affidavit in Nkadimeng 2 (FA22), Pikoli observed

the

following:

“I have little doubt that my approach to the TRC cases contributed significantly to

the decision to suspend me. It is no coincidence that there has not been a single

prosecution of any TRC matter since my.suspension and the removal of the TRC
o b oA
cases from AdvocatefAckermann. o

- - - ~ b .r.‘/_ &
The poIitical"int_;érferencefcfmeddIing that | have set ot in this ajﬂ-”:Qavit is deeply
.o 4 , F »’

Mt v

offensivef‘tjojhe rule of law and any notion of independent prQsecutiﬁﬁS'under the
Constitution. It explains why the TRC tases have not beenipursued. It also
explains why the disappearance and murder of/Nokuthula Simelane.Wa"s never
investigated wit{l any \;i'gour ‘é\nd why the plea;\ of her ifamilyi and her

1

v, 3 .t m :
representatives were ignored. /

273.Ackermann concluded similarly in his 2015 affidavit (FA8):

“There is little doubt in my mind that the investigation and prosecution of the TRC
cases have been effectively stopped by machinations that took place at a level
above that of the NPA. Such interference serves o explain why the Simelane
matter, as well the bulk of the TRC cases, have not been seriously investigated or

prosecuted.

)

X
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In so doing the rule of law has been undermined and a deep injustice has been
committed against the family of the late Nokuthula Simelane, as well as the families

of other victims of apartheid era crimes.”

64

«ry Ny
274.Now with: Eﬁ;l{gﬁ'aﬁd'ﬁdié::#an‘ﬁ Sutof t[;’f’e;ﬁyfyi government was in a
position. to gpﬁoint compliant-officials to lead the PGPA and take charge of
the TRC case;féc’;ing fo;ward. the TRC cé%‘es\weré ﬁafwflnnly frozen
énd | no amount of lobbying and agitating l;;"\families"“‘and their

representatives would mové the fiéw-leadership of thé\N PA to act.
4 % -
' \

\

Ginwala Enquiry, !
|

N \ :. X { .
-.’2,75.Thé years following the suspension from office of Pikali.and the
removal of ﬁfckerma'nn;fr_qrhﬂ-"che fRC ééggs were marked by .an almost

-

total absence of activity on the TRC cases.

276.0n the same day that Pikoli was suspended on 23 September 2007,

the
President announced the creation of the Ginwala Enquiry into the fitness of

Pikoli to hold the office of the NDPP in terms of section 12(6)(a) of the NPAAct. Dr

Frene Ginwala was appointed on 28 September 2007 to head the

inquiry.
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277 According to Dr Ramaite, then the Acting NDPP, when the President
established the Ginwala Commission, “the SAPS declined to further
investigate the matters, pending the conclusion of the Commission.” This
was disclosed in his 31 January 2013 letter to Thembi Nkadimeng
(FA26). The reference to a decision to refuse to “further investigate” is a
misnomer since the SAPS had, already refused to investigate the TRC

.(‘kl‘l r

cases as far back as 2603; There*was no. Iegal or other basis for the

&
!‘-\t"

SAPS to ‘¢ontinue refusmg to investigate the TﬁC -cases pending the

outcome of the}inwala Enquiry.
p

278.In the Ginwala Enquiry; the government maci'e a rumber of
complagnts against Plkoll one of them belng that Pikoli's handling of the

post—TRC cases did n}at show “sens:t:wty ‘to the victims™ and “an

J' i 3

‘apprec.'at.'on'\ of the public interest fssggg that weref,/ mandated by the

Prosecution Policy."

279.It was alleged that the NPA concluded plea bargains with Van der
Merwe and others (the Chikane case) withott discussing them with the
ITT or informing the Minister, “notwithstanding the potential impact on
national security”. The nub of the matter was of course Pikoli's decision
to move ahead with the prosecution of Viok and the others in the face of

opposition from the political level.

&JQ
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280.In the evidence tendered by the government, an add-on complaint
was the “outrage” expressed by Chikane about the lack of truth revealed
by the plea bargain in relation to the apartheid state’s clandestine
programme of killing through nefarious means, such as poisoning. It is
likely that this concern was included to dress up the main complaint with
some moral indignation, since the lack of truth of apartheid-era violations

was hardly a Q\ancern of‘thésle behifid the remo‘va] of Pikoli.
AT P

“.‘ ¥ (‘l ‘

-

281.0r Ginwala was 1 meved to say in her finding that ,- )
~ _

= b . s £

L
This complamt also touches very clésely on the consl?tutuonal guarantee of

N

independence offthe NPA to prosecute.or not to prosecute, ai:\nd to do so without

/
fear, favour or prféjudice. (Bold added). \

282. Nonethieless Dr Glnwala did not take thls burnlng issue fuither as the

‘\,

government abandoned |ts comblalnt agalns‘t Pikoli in respect ofthe TRC

cases. The likely reason was to curtail closer examination of the role of
66

government in relation to the cases. A 'c:oby of the Ginwala Commission Report

dated 4 November 2008 can be made available on request. The extracts of her

findings on the TRC cases complaint are annexed hereto marked FA40.

283.0r Ginwala concluded that the govemment had not made out a case

that Pikoli was not fit for office by reason of his handling of the TRC cases.

S
\
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Indeed, she concluded more generally in her final report that the balance
of grounds advanced by government for his suspension had not been

established.

284 .Dr Ginwala reserved her harshest criticism for Adv Menzi Simelane,
who at the time had been Director General of the DOJ since June 2005.
She found that he had‘gNém eoétradit:tory ew’dence and had deliberately
withheld |mponar;t mformatlon from the Eorﬁmlssmn thereby attempting
to mlsléad |t She also impugned his conduct as Dlrector General of the

DOJ gn various grounds. "‘;
: /

I

N, o7 /
Striking down of the Guidelines

67

!/ \\
285.0n; 12 December: 2008 Judge Legod; in the Pre“torla H:gh Court

issued I\ns |udgment in Nkad:meng 1 Whlch set aside th? amendments to

!
the Prosecutlon Policy -as u-noonstlfutlonal -The judge found that the

\-,
amendments amounted to an |mperrnls§|ble rerun of the TRC amnesty

T o

{
process and that mes_t_ gf the Part C criteria should never feature in
prosecutorial decisions. He ruled that the amended policy amounted to

“a recipe for conflict and absurdity.”

286.The NPA Annual Report 2008/09 made the following disturbing report

that because the NPA intended to appeal the judgment a further delay in

the TRC cases was “inevitable” :

Q(.

&
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“The TRC Guidelines were declared unconstitutional and invalid by the North
Gauteng Provincial Division of the High Court. A decision to appeal the judgment
will be made early in 2009. A further delay in the prosecution of cases

emanating from the TRC process is therefore inevitable.” (Bold added)

L '.‘.‘\, .-,r T pra
287 .Copies of ‘thef.;:elg'\{agt pages, of this ?nnual report are annexed
R r
va_gr T
hereto markeéd"

4

1

FA41. A copy of the full}eﬁért can be made available on.request’ .-
T AN

"'2-88.The NPA applied for leave to appeal on 7 January 2009, which was
copposed by Nkadimeng and the wives of the Cradock Four. The
_applica,t;ion was di;misS‘,ed by Legodi J. The NPA did not b'othertpe_titioning
the Suﬁ\reme C;g_urt of ﬁ\\tgpea’l or appj'oachin_g\;k the Constitutional Court,
presumably -because it concluded that there wen:.-] no prospects of
success, or that the objectives of the prSéé’bution policy amendments
could be achieved -thrb“tihglrg other ends. As it transpired, the final nail in
the coffin of the ill-fated Guidelines did not result in the pursuit of the TRC

cases.
Special Dispensation on Political Pardons

289.At a joint sitting of Parliament on 21 November 2007, President
Thabo Mbeki announced a special process for the handling of pardon

requests made by "people convicted for offences they claim were

Nﬂf“
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politically motivated, and who were not denied amnesty by the TRC."
According to President Mbeki the aim was to assist the nation in resolving

the “unfinished business” of the TRC. He said:
68

“As a way forward and in the interest of nation-building, national reconciliation and
P ™ t F

the further enhancement of dational gohesion, and-in ofder to make a further break

e

B L . = /" "}!'. ;
with matters which-_gr:if’@éfrom the conflicts of the past, bdﬁs‘j‘iﬂé‘j{ra‘tion has therefore
been given to'the use of _thé"I;res'igienfial pardorn to_deal witti this ‘unfinished
I_l' “". / \\ P ¢ %

H m j’ / ‘
busmess;r /s *

\

A\

\

290.Mbeki assured members of Parliament that the ne\\ai'v process would
! ' H

be consistent with "what the nation sdught to achieve ﬂfrough the TRC"
i \. R 4
v o : g Lt 2
and would support the discharge of, the President's "censtitutional
't'.ll' ;‘ ) ) __,__‘ /" J
obligation to conisider ~tﬁ_e.;:r?§a‘_‘t_rests for p§‘rd@n-. from people who have

already been convicted for offences tf._;(aj_{_ claim belong among the
category of offences that were considered by the TRC Amnesty
Committee." The use of the pardon_.powgr‘t‘o.éccommodate perpetrators
who had spurned the TRC amnesty process was in line with the

recommendations of the ATT that were made in 2004.

291.Mbeki asked each political party represented in Parliament to appoint
a representative, not necessarily an MP, to serve on a Pardons Reference

Group (RG) charged with considering pardon requests and submitting

;9
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recommendations to the President. Mbeki pledged that his pardoning
decisions would be guided by the values and principles enshrined in the

Constitution, as well as the "principles, criteria, and spirif' of the TRC.

292 .Mbeki announced a window of opportunity for new pardon requests
that would open on 15 January 2008 and close on 15 April 2008.
Requests would be consnderqd from'appllcants convicted of offences "of
the nature cqhs:dere’a by the TRC during thé pén‘od up to 16 June 1999."

ol
A cop{%f Mbekl S aty;ess to i

A

Parliament is annexed fnarked FA42.

69

/ \
\

\

-293_0.1':{ 16 Januafy 2008, the Presidency \'r__‘eleased a T)ress _statement

announi'cing the’ beginn_i‘_t;g of the E’eriod of, applicat;'_’bns for political

‘pardons. A copy of this press statement is annexed }gﬁfarkedl FA43. The

deadline for app'liqa_t\iéi'ris-'ugas qubsequentlj?*éxtenQed to the'end of May.
The press statement'béliéc\l the real reason of the process, as it spoke of

applicants being “considered for amnesty” rather than pardon.

294 The RG was formally constifuted on 18 January 2008 at its first
meeting with President Mbeki, during which the Terms of Reference for
the RG were adopted. Dr Tertius Delport was elected Chairperson
{Delport). On 24 January 2008, the DOJ announced that the twelve-
page pardon application forms were available at all courts, prisons, DOJ

regional offices and websites.

S
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295.8hortly after the creation of the RG, various civil society
organisations such as the Centre for the Study of Violence and
Reconciliation (CSVR) sought to engage with RG. However, Delport
declined to meet with the organisations and refused to disclose the RG’s
terms of reference {which was only published months after the launch of

the process) or the list of persons who had applied for a political pardon.
PRELA N Y SRS

=

The 2300 strong list was onily “séburédﬁth-gbuqﬁ a PAIA application towards
D\ Vs
the end qf‘ 2008. However, leaks to the media sdisclosed that the

applicants incluge'd,/amongs’.t others:
! i Vi

b ¢
'

[y .
2951 sFerdi Barnard, former CCB operative Who murdered Wits

acadﬂemic David Webster;
' \

295;!2 Letlapa Mp‘h\ah!ele, the Pan Africanist Confgress president
/ \ o/
who pordered the St James's Churéh massacre;

295.3 Former abg’“rth"‘eid police_minister Adriaan Vlok, former police

chief General Johann van der Merwe and the three co-accused in the

attempted murder:of Chikane;

2954 AWB members who had killed one black person and violently

assaulted black people in Kuruman in 1995.

296.The RG ultimately recommended to President Motlanthe, who was

Mbeki's successor, that 150 persons be granted a political pardon,

W
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including the accused in the Chikane matter and the AWB members

referred to above.

297.The civil society organisations were eventually granted a meeting
with Delport and some RG members in July 2008 where they complained
about the opaqueness of the process and the fact that victims had been

entirely excluded from, the prog‘.amme. In a letter dated 7 August 2008,
3 \l L I
%1 ol
Delport lnformed the civil society organlsatlons:of the RG's conclusion

F

that nelther the Ten'ns of Reference nor-any law ccmpelled the RG to "call
\\

for, mputs by the’;ubllc (in particularthe wctlms) nd the‘"RG_accordlngly

Wwotld not accede to requests td incorporate victim input into the process.
!

Fl

_-'298.The! civil society organisations made multiple attempts to persuade

‘the RG!and the Pre3|dept to change course and incorporate vigtims into
-the pardons process wﬂhout success The fuII history of these attempts

is set out in the founding papers filed iq-ihe matter of CSVR & Others vs

The President, 'bégqre"'iiie“Pretoria High Court in case no. 15320/09,

which ¢an be made available on request.

299.In March 2009 several civil society organisations brought an urgent
application in the Pretoria High Court seeking to interdict the President
from issuing any pardons until victims and other interested parties were
able to participate in the process and make their representations on each

pardon application.

Y
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300.The civil society organisations submitted in its court papers that the
special dispensation on political pardons amounted to an impermissible
rerun of the TRC's amnesty process; unlawfully excluded the participation
of victims; violated the rule of law; and infringed the rights of victims to
dignity, equal treatment and freedom of expression. On 28 April 2009,

Seriti J handed down i“ﬂg{“?{? in which he granted an interim interdict
restraining the (Brésideérit-from handing doyn, any pardons under the
Ty e :.c

special_dié@éﬁsation for political pardons.

-

A ) ; ~, e
30{.0n 2 June 3009, Ryan Albitt; one of the AWB mérfibérs convicted
oo 4 ;

?o.r*-"carryinf.g" out a campaign ©f violent terror againet black people in

-Kummaﬁ approached the Censtitutional Court to ov\%rturn the interim

f r I : }r N \
'interdict{ stopping the p?litical pardon process from proceeding. He was
| \ , ' ,
joined ip this endeavour:by Pre'sider]{ Jacob Zuma. Ir} February 2010,
_f'«. ) p= . - 3
the Con'sti-_tugj‘ongl"f}ou"rt ruled that.,no‘_";_\;oliﬁc'al pardom’ could be issued

without first affordi ng the.victims a hearing.’

Attempts were fiade thereafter by the DOJ t6 resurrect the Special Dispensation

on Political Pardons by allowing victims and interested parties to make

representations, but the process was eventually abandoned with no political

pardons being granted.

72
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WAS THERE A POLITICAL AGREEMENT NOT TO PROSECUTE?

370.While the evidence uncovered points to a desire on the part of the
government to close down the TRC cases in order to protect ANC

members from

prosecution, there have also been public statements raising the possibility of an

e
agreement or ‘informal agreémerﬁ: between pollheal stakeholders not to prosecute
LY

apartheid-era crimes,

.
"’
—

3 ) N £
37;1".11} a parliamehtary question (NW2290) put to th fﬁ‘

§ter of Justice
&n 10 Nov/gl‘ﬁ/ber 2020, Mr G Hendricks of the Al Jamah-AH Party asked
for the reasons why no jper'ﬁﬁr"‘a‘ibrs of Ap'artheid-e; killings of leaders
such ah;i:. Imam Haron, Steve Biko, Suliman 'Babla‘l Saldogee and
hundre%ls of oth§rs haci"?een pr;osec}l;lted. I-‘Iyé“ asked inlpartigul'ar, if the
feason \}vas the?ésult o'f'--ény "fagreep;;én't' secret or otherwise’;' and “if so,

i
“The NPA is unaware“caf _s_uch an agreement.”

372.0n'5 July 2021, the FW de Kierk Foundation released an editorial

titled “The NPA's Decision to Prosecute

_‘A:'art'heid Era’ Crimes”, a copy
of which is annexed hereto as FA51. The editorial referred to an ‘informal

agreement’ not to prosecute apartheid era crimes:

“Because of an informal agreement between the ANC leadership and former
operatives of the pre-1994 government, the NPA suspended its prosecutions of

apartheid era crimes.”

QQ/
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373.In response to this editorial, Good Party secretary general Brett
Herron said in a media article (Tymon Smith, A Renewed Commitment to

the TRC Cases,

73
‘[\l\.p

i
Mail & Guardian, 26 dﬁly 2024) that De Klerk's ré'f,érence to the agreement

f

“confirms one of; &outh Afnca s most disgraceful secrets” a*ndfthat it:

“further conﬂm;s that y'le/ NPA was captured long before*the tert‘state capture’

S
i

rose to the- prominence it has, and that the ANC had accomplic{.-s in the genesis of

our current captu[e pandemic, the party of -apartheiq led by De \P\(Ierk”_
/

}
\ ;
374.Herron described the editorial as “a.thinly veiled threat to the NPA to
W ~ ¢ B3
stay in its lane-6r the ANC will face consequences”. He added that “what
-:\ . 1= .-'” { e
the De Klerk Foundation really wants is for the terms of its informal

amnesty deal with the

ANC to be upheld by the NPA™. A copy of this a[t"igle is annexed hereto marked

FA52.

375.The meeting report of the Justice Portfolic Committee meeting of 8
December 2021, disclosed that Hendricks asked Minster Ronald Lamola

whether the government “had been hampered by decisions taken at the

139



Convention for a Democratic South Africa (CODESA) not to prosecute the

TRC cases.” He said, “"Minister L amola had to be honest with South Africa.” The
Minister said he “was not aware of any agreements which provided that there
would be no prosecutions of TRC matters.” The relevant extracts of this meeting

report are annexed hereto marked FAS53.

o
.
Row i

% _r'\\
Deliberations on a T?J%ther immunity

).‘. 4 —— I"‘(".\
S?GE,SUring .,qurf 1998, former SADF Generals called,ffo;_f a blanket

Y b ol \

amhesty for all sides. See the SAPA press release dated 14 July 1998

an nexed'{hereto marked FA54.

74 ;
- Y
s \ \ J
377.In March 1999; the TRC denied the amnesty application of 37 ANC
7

leaders,
which included then Deputy President Mbeki.

377.1. The application was denied-since it did not disclose any
individual offences. ‘See the SAPA press release dated 4 March

1999 annexed hereto marked FASS5.

377.2. Shortly thereafter, Mbeki informed Parliament that
government was considering further amnesty proposals that had

been put forward by SADF generals. See the article titled ‘Generals

RQ
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ANC members talk about amnesty’dated 1 January 2002, annexed

hereto marked FAS6.

377.3. Mbeki also sought io adjust the TRC legislation to allow
for the grant of amnesty for collective responsibility, without the
need for individual disclosure. An ANC spokesperson suggested
that the SADF ge?éTals hgd ﬂ?ﬂ?lfp&d to “come clean” but only if

they we{e guarénteed amnesty. See the SAPA press release titled

,"__‘_Mbekf wants changes to TRC rules on amnesn/» dated 22 May

'
1999 a;r,le{ed hereto marked FAS?.

378.Bubenzer in his book in a.chapter titled “Bargainﬁf\rg Over the TRC’s
{egacy; detailed s,e-ér_et consultations be’E‘ween the
I g

AN‘C government and |

'| .f !
!

representatives of the SABF and the securlty polloe from 1998 until garly 2004.

The main aim appeare'd“,tt}j\' be to reach agreementon a legislative solution on how

[P 1

to avoid prosecutions in the Wake of the TRC. A copy of the relevant extracts from

Bubenzer's book are annexed hereto marked FA58.

379.According to an interview Qonduqte.db_y Bubenzer with former police
commissioner and head of the Foundation for Equality Before the Law (FEL),
75

Johann van der Merwe, in Pretoria on § May 20086, former President FW. de Klerk

assumed a central role in the consultations. According to Bubenzer:
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379.1. De Klerk often consulted with President Mbeki directly

or with other highranking members of the government.

379.2. The FEL’s aim was to find a solution to avoid the
prosecution of former members of the SAP who had not received

amnesty.

379.3. S_;ﬁces a, geﬁeral an‘anesty‘ was not politically or
b Y et ’ L !
constlt\ut:%ﬁally feasible, the FEL proposed an mdemnlty procedure

Based on ?/dmlssmn of the crime commltted but wlthout the need

¢+
¥

to makefull disclosure.

379.4. The talks ‘confiniied until 2004, withiout an .agreement

being reached.

; ‘\I‘
880.Hoig\vever, thé approeigh proposed by FEL in relationf,to the fadmission

R ’ 7 Fa
of crimes but no, fﬁﬁ'dfsclosum’ was -adopted by the P'ardons Reference
w i‘ 1

Political Pardons in 2007

381.According to an interview conducted by Bubenzer with former SADF
General Jan Geldeﬁiﬁuys (Geldenhuys) in Pretoria on 10 May 2008,
consultations between government and a group of high-ranking former

generals of the SADF commenced during 1998.

381.1. Former Chief of the SADF, General Constand Viljoen

was approached by Jacob Zuma, then Deputy President of the ANC

142
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with the aim of discussing questions of criminal accountability

arising from the past.
76

Viljoen referred Zuma to Geldenhuys and the Contact Bureau (known in Afrikaans

as the Kontak Buro).
. P iir“\r‘ f'
381.2. \ As withthe' pollce negotiagloﬁs,pthese talks were aimed

: ;"‘ .,"'.

at fi nﬂlng a mutual arrangement to avoid post fRC trials through a
/

new mdemmty mechanlsm The government was,nepresented by
’;

Jacob-*Zuma who became Deputy President Bf\s\outh Affica in June

19?‘9 (Zuma).

3?1.3. The i\talks were mediated and facilitated by

Johannesburg businessman /
'\ ‘- -
/

Jargen Kﬁg!, who wa‘é‘@léﬁe]_y cqnn‘ga&ed 1o leading ANC memb/ers.
Apart from Zuma, other higﬁfréﬁkiqé members of the ANC, such as

Penuell Maduna (then Justice Minister), Mathews Phosa, Sidney Mufamadi and
Charles Ngakula also participated from time to time.-On various occasions Thabo
Mbeki was also present, initially in his capacity as Deputy President, and later as

President.

3814, The SADF was represented by Geldenhuys and other

generals. Both sides had legal advisers present. The talks

143
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continued until early 2003, with a few follow-up meetings held in

2004.

381.5. Bubenzer explored the motivation of the government in
reaching out to the SADF generals in two interviews conducted with
Jirgen Kogl on 12 May 2006 and 14 June 2006. Apparently, the
government was, *farhainopgst -other reasons, interested in

- v ¥
persu@dmg he generals to come cleag on |ts past third force

.

Wy
opératlons in KwaZqu Natal and in partlcular to dlsclose the sites
y .

of armsj{ ca?:';les which could Be used in futU{? ’;

/ \

political violence. \
77

3 ]
382.0ni 21 December 2019, investigative jou'}palist and auther, Michael

Schmidt,

conducted-an interview in -Hértlb:gteé“pﬂoorf with Major-General Dirk Marais (Marais),

former Deputy':-(.'fhief of the Army and the Convenor of the SADF

Contact Bureau. Schmidt’s confirmatory affidavit is annéxed hereto marked FAS59.
Schmidt writes in his book ‘Death Flight’ that, according to Marais, the government
was seeking a quid pro quo. Copies of the relevant extracts from ‘Death Flight’ are
annexed hereto marked FA80. Marais claimed that Mbeki indicated in their

discussions that;

“They don’t want us to be charged — and they don’t want them to be charged”

¥
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383.Marais said in the interview that on his side at the talks were former
Defence Minister General Magnus Malan, former Chiefs of the Defence

Force Generals

Constand Viljoen and Jannie Geldenhuys, and former Chief of the Army General

WIS o .
Kat Liebenberg — aIthou,gh:'§pﬁ)etj,l,ﬁ€s\=the§'__bmughty_ir,1_ other generals such as

= B

former Surgeon-Getngrdﬁ Niel Knobel, or one of the forfng; th‘efs of the Air Force,

as required. "\ y

F i
., N
QS@'.Marai?zt‘old Schmidt that on.the ANCIGovernmt\aqt side, Mbeki's team
= \

usually / \
Y i \

consistéd of the [‘security cluster’, which i'nitiallyr.i‘ncluded Minister; of Defence
i Y i

-

. : \
i / \ / ] .
Joe Modise, Minister of Safety and Security Sj}dn'éy-'-M-ufamadi alncl Minister of
oot ’(

Justice Dullah Omar. Accoﬁ%llng to Schmidt, whei Mbeki became President,
e { LA

= -

Zuma’s “security-cluster” team wé‘ulq'rqgg_st likely have included Minister of
Defence Mosiuoa Lekota, Minister of Justice Penuell Maduna (replaced by
Brigitte Mabandla in Mbeki's second Cabinet), Minister of Intelligence Joe

78

Nhlanhla (replaced by Ronnie Kasrils), and Minister of Safety and Security Steve

Tshwete (replaced by Charles Ngakula).

o



385.0n 5 May 2020, former Minister of Intelligence Kasrils emailed

Schmidt

regarding the ANC-SADF talks advising that he had ‘no knowledge of virtually all
the meetings and developments arising from such talks.” Schmidt no longer has a

copy of this email.

b l L

386.Schmidt notes Jn. hls beok'rthai dunng tI)e interview, Marais showed
. "y
him an

-

unsigned handwntten Iﬁgter he prepared for the &gnat‘urg of the f:m;er Chiefs of
the SADF ln‘early 2004 Marais permitted Schmidt to ta\é photogra’phs of the
letter. The letter \A{as addressed to Efeputy President Zuma, and it rggalled the
initiation' of the $eries of sécrét, high-level talks between the ‘?overﬁm'ent and

former SADF Ge!.nerals. a.copy of\which is annfixed hé[eto marked FA61.

The letter stated fnté?.,a{fa;

“Aprocess gf-communicafi'ng"'lgé}v;é‘é_n the ANC initially and the government lately
with the former chiefs of the SA Defencé Force was initiated by the Deputy
President of South Africa Mr T. Mbeki when he approached General C.L. Viljoen in
197 (sic). General Viljoen after consultation'with the former Chiefs of the Defence
Force within the structure of the SADF Contact Bureau conveyed our
preparedness to communicate with Mr Mbeki in his capacity as Deputy President

and President of the NEC of the ANC.

NS
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A convenor, Mr J. Kdgl, apparently empowered by Mr Mbeki, arranged for a
meeting at his house in Johannesburg. That meeting was in the form of
discussions followed by a dinner hosted by Mr Kégl. It was attended by Mr Mbeki
and various of his ministers as well as the Premier of Mpumalanga Mr M. Phosa,
[leader of an ANC lobby arguing that its members be protected from prosecution],

and by us the former Chiefs of the SADF,
. .d_;'l “ _/ i “E .
There was enthusiastlc“at;gféérﬁent that the commenced ¢emmunication should be

"’w\'\ i F
continued and jhat?more meetings should follow. We, the fofmer Chiefs of the
ol = = el g

SADF, being ajvare of he Deputy President's tight work\sq‘hedulgfgﬁggested that

{3 ’ :
he appoirit.one of I}ié ministers to represent the \

/
ANC infuture deliberations. Mr Mbeki, however expressed the c};inion thiat
| |
i
i

f

I3

79 '
/
the procgss of communication, which was mutually agreed to, \}qés SO irj]portant to

in.

deliberations.

Many deliberations followed and mutual agreements. were reached. When Mr
Mbeki could not attend, he authorised sofmebody; tisually a minister, and Iater on
when he became president in 1999, you [Deputy President Jacob Zuma]

represented him.
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In execution of mutual decisions, much effort was put in by the Contact Bureau
and some of your ministers to prepare papers and submissions for acceptance by

the Deputy President and later on the President. ...

In similar fashion, we the former Chiefs of the SADF as members of the forum were
flown to Cape Town for discussions with Ministers Maduna and Ngakula and

thereafter with you on 17 Fefbru?gyizpqs.?

»
-
T

L o~

3%7 Fprmer Premler of Mpumalanga Mr Mathiews Phosa,xlh a telephonic

.r

t;alyto Sch /rrilclt on 2 June 2020, denied the claim f\ Marais that he had

been invélved in an ANG lobiBy pursuing protection from prosgcution.

388. BuPenzer writes that Geldenhuys and Kogi advised him that by the
end of 2002 the consultlhg parties had agreed on a detailed proposal for
the enactmggt\ onf a legal mechanism which amounted /to a ne_w— amnesty.
It envisaged anﬁér_;?gi}‘dnie‘nt to the Criminal Procedure Actfo allow for a
new kind of speciai plea-based on the TRC’s amnesty criteria, followed

by an inquiry by the presiding judge.

389.By late 2002 t'he-‘ﬁrbp‘osm and draft legislation had been finalised by
the Justice Department and was ready to be presented to Parliament for
enactment. However, it first had be approved by President Mbeki, who
ultimately rejected it in early 2003. Nonetheless, as has been set out
above, the essential ideas remerged in the subsequent amendments to

the

&J
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Prosecution Policy.
80

390.At the ANC's 51% national conference in December 2002 in

Stellenbosch, a

discussion of guidelines for a broad netftlonal amnesty possibly in the form of

presidential pardons, - was @cﬁeduled Accordlng to the head of the ANC

4- \‘-“'

presidency, Smuts Ngonyama the ANC supported the idea ofxintroducmg a new
- 4

amnesty law. He added,th“éf/ his party was. generally against run‘nigg_ trials in the

L}
-
]

style of th:i_e Nuremb?r{;rials, since this would occur at the Cﬁit of natichbuilding. |

attach hereto a cqf;y of a news article"marked FA62.

| _
391 .Prii'br to Mbelgi’s rej‘e\ction of the amnesty legislation i;n early 2003, the

SADF i
/

generals appeared to be on the brlnk of a breakthrough Marai’é advigsed Schmidt
in the aforésaid interview that after 7 yéars of negotlations the generals and the
Cabinet's secuiity. cluster had agreed onh a legal framework ‘for a post-TRC
amnesty process. Aceording to Marais the government arranged for “a law writer

in Cape Town” to come up with the new legislation.

392.0n 17 February 2003, a delegation of SADF generals led by

Geldenhuys met

X
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with Justice Minister Penuell Maduna and Police Minister Charles Nqgakula in Cape
Town. The law drafter (a state official in the Department of Justice) was called in

to read out the proposed legislation. Marais indicated to Schmidt:

“... and when he finished, we said 'But that's got nothing to do with us’... because
they [said] they will grant amnesty to everyone who will make a full statement of

his [crimes committed] so General Geldenhu?s said ‘No, we don't need that. All

% Yiand "\1‘-— s g ‘

our people who wante& t@ make statements and ask‘for‘forglveness already went

to the TRC. Our b’ther people ... don’t have to do that, so thls r(leans nothing to us

'd"

.. The wh6|e thlng collapsed there ... This'whole conveiatlon tollapsed...” (At

f

page 146'cfDeath / p
/

Flight).

it = =

393.According to Schmidt, the differences between tl}e/sides; 'g;r_\;,ere now
irreconcilable; the generals wanted‘a post TRC law gfénﬁng a newblanket
81

amnesty with no disclosure fequired — but the government appeared only willing

to offer an amnesty based on full disclosure to be decided on a caseby-case basis.

394 .The talks between the SADF Generals and the government came to

a close

o &



during 2004, without resolution, as was evident from Marais’ 2004 letter to Deputy

President Zuma referred to above:;

“In spite of such submissions and apparent acceptances, little notable

implementation was effected by the ANC or government. ...

Agreement on outstanding matters was again confirmed, yet more than a year
later, no sign of im plemegtati'gh! ‘ba\s pe&mei@m{ent,ﬁ:}enher was there any effort
LT N " ;, P
.‘( ‘. o i .‘,: .
on your behalf to._;.jf‘r__mform us of any progress which‘coultl lead to eventual

‘.
implementatio’p"i*“-
| \\\
In view oi thg above-,-"i(ou are requested to inform us of the ‘d{esirabil'ity‘“from your

point of view to keép the doar-open-for furthier co-operation.”

i

[

395.Deputy Presidert Zuma did not fespend t6 the letter.

r
¥
£

-

Compilation of dockets and threats of private prosecutions

396.At least two. organisations largely representing the interests of the
former regime, the EE_Q and AfriForum, have called for prosecutions of
ANC and PAC members, and threatened private prosecutions against
ANC members and civil litigation if their members are prosecuted.
Examples of such public statements are annexed hereto marked FA63.
it appears that such threats may have played a role in shaping the

approach of the government to the TRC cases.
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397.In an interview conducted by Bubenzer with Johann van der Merwe
in Pretoria on 5 May 20086, the latter claimed that the FEL, represented
by attorney Jan Wagener, had compiled dockets for the prosecution of
top ANC members, including President Mbeki. Adv Jaap Cilliers SC, who
had represented Wouter Basson, apparently evaluated the dockets and

claimed that the dockets contained sufficient evidence to support criminal

charges. Thf E@lﬁ‘re&uested %19 E‘-‘J.«zl.l t’-{)q‘hgﬁgg over the dockets for their
conside\@ﬁo‘n?&ﬁ FEL refused to do so, claiming tfm}?gyould only be used
if F\p;}‘{l;eid erg,\-dﬁc;als were fargeted fé?“p{osedlxtf;fbér{]'he claimed
.c’iﬁgkets havé never been handed over to the aut\i;érities.

L

!
; 3 .
-398.Wa_g/ener, during his interview with Bubenzer in Rretoria- on 8 May

2006, cleaimed that tﬁe threat of the ';FEL dockets Alayed a role in
persuading Pre§j’dent Mbeki and:the 'overnni‘?nt not to proceed with the
arrests i\n %0g4 .of't'h'e-suspggts behind the poisoning /c;ffChika\né.

399.According to n;Bl’_J\b;ﬁ‘zé'r, General Jan Geidenhuys t5ld him at an
inten.'j_tf)_i.'\iF in Pretoria on 15 May 2008, that-the former SADF generals
were also of the view that the issue of potential criminal liability of ANC
members was “a major consideration forthe government” and the former

military would take the same steps as FEL if they were charged.

400.This is one of the key questions that only an independent

commission of inquiry can resolve.

NS
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Former President Mbeki denies involvement in political interference

401.In an article titled “Long-awaited NPA report gives no answers on

ANC govt’s

alleged blocking of apartheid trials” published by News24 on 21 February

2024, journalist Karyn Maughan pom;ed to uncontested evidence from various
I

court cases demonstratl g that powerful Mbék: admrmstqat;on officials blocked the
‘\ LN -
prosecution of ap.qnf}e:d cases A copy of this article |s annéxed hereto marked

2 4
-
FAG4. Formér«Presndéy\Abekl was: approached for cKSmment bu; hlS foundation,

/
the Thabq'll\(lvbeki Foundation (TMF), referred enquiries to\héﬁrrentgévemment.

fﬁOZ.Hoxy{aver, on 1 March 2024, the TME released a\ statefnent titled

"‘.Stateni;ent |
by former President Thabo Mbeki-on ajlegations of NPA rnterfer?nce by the

Executive”, a copy of v:rhlgh is.annexed hereto ”nﬁé‘f#egk‘FAGS{ In thi,s-- statement

Mbeki strenuously denied éﬁ‘y involvement in the suppression of the TRC cases:

“During the years 1 was in government, we never interfered-in the work of the
National Prosecuting Authority (NPA). The executive never prevented the
prosecutors from pursuing the cases referred to the NFA by the Truth and

Reconciliation Commission.

I insist on this despite a 2021 Supreme Court of Appeal
judgment which found, on the strength of uncontested submissions

by former National Director of Public Prosecutions (NDPP),

153
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Advocate Vusi Pikoli, that the NPA “investigations into the TRC
cases were stopped as a result of an executive decision” which

amounted to “interference with the NPA."

I repeat, no such interference ever took place. If the investigations Adv Pikoli
referred to were stopped, they were stopped by the NPA and not at the behest of
the Government as alleged by th theéﬁdyo;qaiie Therels no record of a single instance
when the NPA stoppedi;;egiléa;tlﬁgjand'progé;atlng aqy*‘case on account of the

¥ ~ -
so-called executwe interference” — at least not during the penp’d 1999 - 2008.”

403.Forrp{er President Mbeki‘asked why the NPA suc\t\zumbed\.ip political

: {
pressure |

I |

and challenged 'tkhe NPﬁf’to produce any illegé_l instruction from! his government

stopping the TRC caes: /

\

“There are’some questions which the NPA must answer hénestly.

Who in the exetitive instructed the NPA not to do its work?Will the NPA publish
this ‘instruction’ which; presumably, will be in its archives? Why did the NPA accept

and respect what would have patently been an illegal instruction?

Instead of propagating falsehoods, the NPA must investigate and prosecute the

cases referred to it by the TRC,

I also recall that the same Pikoli who allegedly buckled under

pressure of “executive interference” concerning the TRC cases,

.
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earned a lot of respect by portraying himself as an independent and
principled NDPP who defied an “all too powerful® President Mbeki,
who was supposedly hell-bent on stopping him from investigating
and arresting the late former National Commissioner of Police,

Jackie Selebi.

The question arises, whag rkapbaned to. I"us «cherished independence and

4

i
commitment to pnncnple\when he acqmesced to mernbers ?f the executive’ on the
AR
TRC cases?” '

*4

, () \

404.Mbe}|é claimed that he” and his .ad-ministration\‘\always acted in

Qccordg[nce with : \

|

the Constitution, ;\and he g‘élled on'the NPA to qémonstr\qte integri}y by apologising
. ¥ =t 3 !

to victims for not progecut] ng the TRC.-;bas‘es:

“Conveniently, some people :fgrg_'et that the ANC was t;é 'p‘r"incipal_ architect of the
Constitution of-the Republic. During the yeais when | served as Deputy President
and President of the Republic, |, together with my colleagues in Government,
always bore this in mind and acted knowihg that the Constitutional prescripts we

helped to negotiate were binding on us.

There was never any Minister of Justice during those years who was ever
authorised to instruct any NDPP to act in one way or another. No NDPP, including

Pikoli, ever approached me to complain that he/she had been instructed by a
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Minister, or any other official, to violate the independence of the NPA as prescribed

by the Constitution.

The NPA must demonstrate enough integrity by apologising for not processing the
TRC cases, rather than engage in dishonourable behaviour of trying to hide behind

a fig leaf which is nothing more than pure fabrication.”

™. 7y
405. The denials*of former President Mbeki are not coﬁ's?isg,en; with the brazen
e

-\ - ~ N
suppression, ofithe TR/Q(:’ases that occurred during his administration cand
V) 4
/ "

which has been ?ét out above. It isforan independent commijssion of inquiry to

consider and teét the veracity of the denials of former President Mbeki.
/

|
\ /'

~

YOUR RIGHTS AND OBLIGATIONS g

10. You are entitled to attend the hearing at which the evidence telating to the
above allegations, and any other that may be led against you, is presented.

You may be represented by a legal practitioner of your choice.

11. Rule 3.4 requires that, within fourteen (14} calendar days of this notice, you
submit a statement in the form of an affidavit responding to the allegations.
Your affidavit must specify which parts of the evidence are disputed or

denied, and set out the grounds for such dispute or denial.

(¢
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12. If you wish to—
a. give evidence yourself,
b. call any witness in your defence; or
c. cross-examine the withess whose evidence implicates you,

you must apply in. writiﬁ@“\:ioz‘%t‘r‘ie ('i“’c“jmmission for leave to do so within

Lt
o St 3 B ! -
fourteen (14) *cgler?dar days of this notice, aCeohipanied by your affidavit.
S RYY
‘\\_‘V .

13. You rq.a_;jgf.?iisb apply A6t leave to make mTﬁe-n\and!di‘ oral, submissions

*

% , -,
regardi‘f]g’the findings or conclusions that the Chairperson should,draw from

the e@idencearelating to you. \

\

COMMUNICATION WITH THE'COMMISSION !
|

14. All .correspt?ndenoq-,;applicétions, and gﬁtﬁdavjts_x_must be (directed to: The

Segretary of thie‘Commission [Insert Secretary’s email and postal address]

DATED at'Sci Bono Johan‘né's,p_l__‘i\r_s_\:j ‘on this 19 day of Septerber 2025.
For and on behalf of the Evidence Leaders to the Judicial Commission of Inquiry
into Allegations Regérd-img Efforts or Attempts Having Been Made to Stop the

Investigation or Prosecution of TRC Cases.
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IISC3II

NOTICE IN TERMS OF RULE 3.3 OF THE RULES OF THE JUDICIAL COMMISSION OF
INQUIRY INTO ALLEGATIONS REGARDING EFFORTS OR ATTEMPTS HAVING BEEN
MADE TO STOP THE INVESTIGATION OR PROSECUTION OF TRUTH AND

RECONCILIATION COMMISSION CASES.

TO: MS MABANDLA BRIGI]TE
7.-\\._2: W
EMAIL: ivine@bogwanaburn.com,;
*h ~

aneesa@bogwanabirns.com
2

/
{ =

INTRODUCTION AND ESTABLISHMENT OF THE COMMISSION
| i

1. On 29 May 2025, the President of the Republic of South Africa issued Proclamation

Notice No. 264 of 2025; establlshmg the JudlmalCommlssmn of Inqunry into Allegations

g r

Regarding -Efforts or Attempts Havmg Been Made to Stop _the Investlgat|on or

Prosecution of Truth and ReconciIiat‘idn"(fommission Cases (“the Commission”).

2. The Commission was appointed in_terms of section 84(2)(f) of the Constitution, 1996.
The Honourable Madam Justice S. Khampepe serves as Chairperson, with the

Honourable Mr Justice F. D. Kgomo and Adv A. Gabriel SC as members.

3. Interms of its mandate, the Commission is required to inquire into, make findings, report
on, and make recommendations concerning allegations that, since 2003, efforts or

attempts were made to influence, pressure, or otherwise improperly prevent the South

A

1
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African Police Service and/or the National Prosecuting Authority from investigating or
prosecuting TRC cases. The Terms of Reference further require the Commission to
determine whether officials within these institutions colluded in such efforts, and whether
further action—including investigations, prosecutions, or the payment of constitutional

damages—is warranted.

4. Among the parties identified as having a substantial interest in these proceedings are:
A

Y IN
a. The applic‘aﬁt%f |n the matter of L.B.M. Calata and}gg;gthers v Government of
the ,R%p‘f‘ﬁbuc of §o’u°ci1/‘Afi;ica and Others™(Case No.,2025-005245, North
C;faﬁ;éhg Hi};/la’éourt, Pretoria); and =
/

5

\ ‘
b. “The families of victims in TRC cases who have a substantial ‘interest in the
i
matters ;zunder inquiry.

! /
NOTICE IN TERMS OF RULE 3.3

1

5. This notice is issued in terms of Rule 3.3 of the Rules of the Commiission, read with the

Regulations made under Government Notice R.278 of 2025.

6. The Commission’s Evidence Leaders intend to present the evidence of one or more
applicants in the Calata case, and any person who in the opinion of the Evidence
Leaders possesses information that relates to the paragraph Error! Reference source

not found. allegations against you and is relevant to the Commission’s work.

-



will be communicated to you in due course.

The specific date and venue for the hearing at which such evidence will be presented

Below is an extract from the Calata matter's founding affidavit, with corresponding

paragraph numbering, which implicate, or may implicate, you in allegations regarding

efforts or attempts to halt or suppress the investigation or prosecution of TRC matters.

| W
Ty rs ey
o

, Y '

. . s .w.—v\;,ial rEmn. ,“‘—;‘
the Commission’s webgite’at www:trc-inquiry.org:za.

b
e B

e

“PARTICULARS OF IMPLICATION N

7
/

£

7/
/

The politicians inten?ene

221.

222.

13 ;
H
. \ . [
During 2006, it became -increasingly clear to government ﬁvat NDPP Pikoli and
“'\ S ' / ™
PCLU head Ackerinanr would pursue TRC cases when thfay were in a position to
R | R
do so. The first complaint levelled by government functionaries against the NPA

was that Ackermann was seen as a loose cannon.

Pikoli, in his affidavit in Nkadimeng 2. (IN7 at p 170) (FA22), records that in

early 2006, SAPS Commissioner Jackie Selebi objected to Ackermann’s
participation in the TRC cases claiming that he intended to prosecute the
leadership of the ANC. This was notwithstanding Pikoli’s denial that any such
plans were in place. Pikoli reminded Selebi that Ackermann was appointed as

PCLU head under Presidential proclamation, and it was not for the SAPS fo dictate

Further details of the Calata proceedings, inc}uding the said affidavit, are available on
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223.

who should discharge the mandate given to the PCLU.

Pikoli then approached the Presidency in order to seek the collaboration of the role-
players in the ITT to support the TRC cases. A meeting was arranged in mid-2006
by Reverend Frank Chikane, who was then Director General in the Presidency.
Coincidentally this was the same Chikane who was the victim of poisoning by the
SB in 1989. The meeting was attended by Chikane, the Directors General of
Justice and the NIA, _§eleibi;\_ (Ijé Sé‘qﬁeta’?zl:ofjlje quence Secretariat, Mr. Loyiso
Jafta, Chief Dlreqtor;n}he Presidency and P‘ikoli;’yfslélébi -again complained about

W & .
Ackermann’s involvement.in the process.
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224.

225.

Later in 2006, Pikoli was summoned to a meeting which was convened at the
home of Minister Zola Skweyiya, then Minister of Social Development. The
meeting was attended by the Minister of Police Charles Nqakula, Minister of
Defence Mosiuoa Lekota, Thoko Didiza, Acting Minister of Justice
(representing Minister Brigitte Mabandla who was indisposed) and Mr. Jafta.
The meeting was called by Acting Minister Didiza. Pikoli was advised that the

meeting was going to deal with the prosecution in the Chikane matter.
( TN o,

At this meeting_;it;b'eéémé clear that there was ‘{a"’feqr that cases like the
Yo, |
B\ i Weoto
Chikane, matter would open the door fo prosecgt\lf‘/ons of ANC members. In his

PLEE

o N N N
affidavit in Nkadig::é’;‘lg 2 (FA22), Pikoli quoted from his affidavit filed before the

Ginwala Con}nﬁ;ssion as to what transpired at this meeting:

; \ ;
“The Minister of Safety and'Security was concerned\’g,‘about‘fhe decision
to proceed with the prosecution, and with Advoc;:ate Ackermann’s
) F (I L i .
involvement in the process and the issue of whethpr it was Advocate
— ‘ :

- TP . . / R
who was behind the decision to prosectite.

-~

Ackermann of me

B

The Minister of SBéi’al*Development was concerned about the impact of
the decision to prosecute on the ranks of ANC cadres who were worried
that a decision to prosecute in the Chikane. matter would then give rise
to a call for prosecution of the ANC cadres themselves arising out of their

activities pre-1994.

The Minister of Defence had concerns about where the decision to

prosecute rested — did it rest with me or did it rest with Advocate

Ackermann.

| explained to the Ministers that the decision to proceed with the
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226.

227.

228.

prosecution rested with me as did all other decisions in regard to post-
TRC prosecutions being considered by the PCLU. | assured them that
no prosecution would be undertaken without my specific direction and
reiterated my concern about the delay in the process particularly in view

of the requirement that | report to parliament on these matters.

The Minister of Defence appeared satisfied with my explanation that |

AL UINE Y e .
would exercise the decisioras to whether lthere was a prosecution or
% B = ¥ [ »

not. T[gg“,,"M?hister of Safety and Security‘ vaﬁp;éa‘r;led to continue to be
w .

wp_ﬁfié‘d about thé involvement of AﬁVoqa\ts Acli*e‘r;mann. I have no
\hgé‘ollecti{gﬁ' of a particular position adopted 75)4\ the Actlng Minister of

Justice:”
i

This meeting point'éd to ‘'what was probably: the overriding ‘concern of
t L~ A il,< A
gcjvernmerft, namelythat pursuing a TRC case; like the Chikane matter, would

place pressure on the NPA to pursue casés against ANC members.
- e g T ey

S
In 2006 Pikoli was again summoned to-a further meeting which took place at
the office of the Presidency. At this meeting Pikoli. proposed that Dr Silas
Ramaite, the Deputy National Director of Prasecutions, should chair the Task
Team, given the adverse views of Ackermann and to get the Task Team

working. The proposal was accepted.

Subsequent to this meeting, there was a further meeting of Ministers in the
security cluster at the office of the Minister of Safefy and Security. This was
attended by the Minister for Safety and Security, the Minister of Social
Development, Acting Minister Didiza, Selebi, various DGs and Mr. Jafta. The

proposal for the establishment of a working group was put to the Ministers,
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164
and it was accepted. After this meeting, in early October 2006, Pikoli again

sent letters to the various Directors General, Selebi and the DSO inviting them

each to nominate a senior official to serve on the ITT.

229. The ITT met for the first time on 12 October 2006. Pikoli attended the opening
session of the first meeting together with his adviser, Ms. Kalyani Pillay, the
Directors General of the NIA and Justice and Mr. Jafta from the Presidency.
Pikoli did not participate further in the activities of the Task Team. According to

Macadam, the NPA representatlves on. the / TT were Ackermann and Ramaite.

e .

Macadam noted in hls affldawt (at p 796 at Qara 30, p801 ) affidavit (FAS) that

2,

on occasions. When he stood in for Ackermann at meetlngs of the ITT, that:
W ™~

7,«_
5 4

ﬁ s ) , ,

“ .. the task team was predominantly comprlseq of members of the

intellidence community who were more intent on cross-examining me
/ [ |

as tog why matters should be investigated rather tﬁan addressing the
H H Y

issué of all the outstanding cases. ’j’%Bold aé(ded).

The axe falls on the TRC cases

238.  In early 2007, as a result of the differences in approach that had developed
between the NPA and the SAPS, NIA and DOJ, Pikoli advised Selebi and the
Directors General that a serious misunderstanding had arisen. Pikoli resolved
to approach the Minister of Justice and request her guidance. According to
Pikoli, pending such response, ‘the functioning of the Task Team was
compromised by the uncertainty” and it held no further meetings until 8 August

2007.

¢

239.  On 5 January 2007, Justice Minister Mabandla disclosed in a press statement Q
7



the need for the development of a policy on presidential pardons for prisoners
who alleged that their offences were politically motivated. A copy of this press
statement is annexed hereto marked FA30. According to the Minister the
matter was complex and, since there was no legal precedent, “a political
solution” was required. The proposal was in line with the recommendations of

the ATT. The Minister noted that:

239.1. Some applicants for pardons did not apply for amnesty from the TRC

because their poliyca{ parties. did not.support the TRC.

239.2. Someof the app[ieé”rits pleaded ignoranéé~the TRC processes.
P ST

N

AN
\
""

\

/

239.3. Some g"f the crimes commjtfed by the applicants csr‘nmitte_d fook place

f
after the cut-off date for TRC amnesty. applications.

I I

] \ =128 ] . o)
240. Towards th']xe end of January.2007, Ackefmgnn and Adv Mtjvumz: ‘Mhaga (also

241.

of the PCLU) ‘rep;bde_d to Pikolithat they had met with Ct}ikane on 22 January
2007 who conﬁrme&fﬂg;a;‘ He‘was not against alﬁfrésécution and that the matter
should take its course. Pikzlﬁthen wroteto the attorneys ef.the three suspects

on 25 January 2007 and informed them that the matter would now proceed.

Around this time, the former Minister of Police, Adriaan Viok, and the former
Commissioner of Police, General Johann van der Merwe, both made
representations to Pikoli in terms of the Guidelines. They both admitted to
authorising the murder of Chikane and requested Pikoli not to prosecute them
in the light of this disclosure. However, according to Pikoli they declined to

make full disclosure in response to requests for information and he declined fo

grant them immunity from prosecution in terms of the Guidelines. \}(
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242.

243.

244,

245,

On 6 February 2007, Pikoli had a meeting with Minister Mabandla. During this
meeting it appeared that she had gained the impression that Pikoli had

previously agreed not to pursue the TRC cases.

On 8 February 2007, Mabandla addressed a letter to Pikoli titled “TRC
MATTERS”, a copy of which is annexed hereto marked FA31 (attached to

Pikoli’s affidavit as VPP2 at p208), in which she stated the following:

“I must advise you at the outset that the media articles alleging that the

National Prosecutmg Authonty w:ll go ahead with prosecutions

N
have caught me by surprise. In our dlscussmns you briefly mentioned

to me that the NPA will not go ahead w:th prosecuﬂons As you had
/’

N
dertaken to advise me in-writing, | will appreciate it if you could advise
\
me urgéntly on the matter so that there can be cerfqinty. ” (Bold added).
/

L
LS

|

. . . i
An example of one of the articles in the/fpress is from the} Beeld newspaper
titled “Cop§ up for apan‘heid‘rcrimes” which was published on 7 February 2007.

A copy of this article is anégxed,hefeto méﬁ%é%lfé{ﬂ (VPP3 at p209).

According to Pikoli, he was at a loss to-explain how the Minister reached such
a conclusion. Her letter disclosed an assumption that the TRC matters would
not be prosecuted. Pikoliin his affidavitin Nkadimeng 2 (FA22) (TN7 at p 170)
stated that he:
“...found this to be a disturbing development as it appeared that at a
political level there was an expectation that | would not prosecute the
TRC cases. | regarded such an expectation as unwarranted interference

in my constitutional duty to prosecute without fear, favour or prejudice.”

.
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246.

247.

Pikoli decided to prepare a detailed memorandum for the Minister to set out
the history behind the policy to the TRC cases and to inform the Minister of the
problems experienced in implementing this policy. This ‘internal secret
memorandum” was titled PROSECUTION OF OFFENCES EMANATING
FROM CONFLICTS OF THE PAST: INTERPRETATION OF PROSECUTION

POLICY AND GUIDELINES’ and was dated 15 February 2007, a copy of which

is annexed hereto marked FA33. This memorandum (at p134) was

annexed to Pikoli’s affidavit before the Ginwala Commission marked as
o ‘ 4 4.? _‘[ f.;.
“TRC1”. It was ajsp:gttéchedaté Pikoli's.supplementary ‘in camera’ affidavit in

Nkadimeng 2'(atp130).

~. '

“

In thlS memorandum Pikoli bluntly concluded that the}q had Tbéen “‘improper
inte;rferencgéj with the work of the-NPA in relation to the TF%C casesand that he
had been {"‘obstructed from taking them fo"n/va"ad. " He conilplained‘ that such
interferenc%e impianéd upor‘;‘ghis conscie?;ée and\:h\is oath o;‘ office. Moreover,

he' was now unable to deal with these.cases in termsj,of the normal legal
/

processes, and he sought (ga_/iqan(ce on the way forward. In particular Pikoli

pointed out that:
247.1. The problems are ‘hindering and obstructing the NPA in fulfilling its
constitutional mandate, namely; to.institute criminal proceedings without

fear, favour or prejudice”.

247.2. The SAPS and NIA had not made dedicated members available to the

NPA to gather sufficient and admissible evidence in the TRC cases.

247.3. There were differences in interpretation in relation to the role of the other
state departments in relation to the ‘prosecutorial decision-making

process”.

10
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248.

249.

250.

Pikoli concluded by stating that:
“I have now reached a point where | honestly believe that there is
improper interference with my work and that | am hindered and/or

obstructed from carrying out my functions on this particular matter.

It would appear that there is a general expectation on the part of the
Department of Justice and Constitutional Development, SAPS and

NIA that there will be no prosecutions and that | must play along.

My conscience an_dﬁogth.;\ofsgfficqﬁthqt J took, does not allow that.
AN Ay
\" "~

Based:eri{i‘hé above, | cannot proceed furtheF(v,y?fhi‘,th‘ese TRC matters in
’ac‘é‘q‘r;aance with” the “normal legal ““prg\cessefs‘é’ g ~auzd “prosecuting
,r\ﬁ‘e‘fndate”, of the NPA as originally envisaged b\})‘zGover.n%eh;‘. Therefore,
and in';,\"};',ew of the fact that the. NPA prosecutes on"*'pehalf of the State, |
am a;?aiting Government’s direction on this matter. ”.\‘(,“Bold added).

}

\ /
Remarkably, Pikoli never received any response from Minister Mabandla to his

memorandum, not év_é"i‘r ~th€e,iba_rest denial that her quaﬂment was complicit in
the improper interfer\e;dtfé"in t;e work of the NPA. Given the alarming matters
he raised ahd given that the law criminalises obstruction of the work of the
prosecuting authority, Pikoli indicated in his affidavit in Nkadimeng 2 (FA22)
that he was shocked he did not get an immediate response from the Minister.
This suggested to Pikoli that the Minister preferred for the deadlock between the
NPA and the DOJ, SAPS, NIA to remain in place. This meant that the ongoing

suppression of the TRC cases would persist.

On 3 May 2007, Pikoli and Ackermann appeared before the Justice Portfolio
Committee in Parliament. The minutes, a copy of which is annexed hereto

marked FA34, reflect the following discussion in which Pikoli was remarkably

11
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frank about what was stopping the prosecutions of the TRC cases.

“Discussion

Mr Joubert asked what was causing the delay in prosecutions of the

TRC and when these might be finalised.

Adv Anfon Ackermann, Special Director: NFA, replied that in October
1998 the TRC had recommended prosecutions. A Human Rights division

was established in the NPA fo evaluate the cases and to prosecute. When
the DSO was créated in ‘Janfi)aly‘?"om ‘the Human Rights Division was

disbqq'c‘?\éfcl,\and its work was transferred fo ‘th‘eﬁ DSO Adv Ackermann,

-

when joining the NPA, was given a mandate in March;2003 to declare
W /s ~

éfiority c/giﬁves. All 400 TRC prosecutions had beén immediately declared

as prig’%ity crimes. InApril 2003 the President had stated that there would
f

be né further amnesty processes and ruled that prosecutions would be

instifyted and !that a number of ageg‘cies must assist in the prosecutions.
\ iR \ 3 ) .
Adv Ackermal n-personally-declined to prosecute 92 r;5&13@3. Sixteen were

“identified fét*’iﬁvesgigatibn and potenﬁal; ,p_rosecutif)n. On.9 November
b SR R

2004 Adv Ackermann was stopped when trying to arrest three security

policemen and charge them with poisoning of “identified people. Dr
Ramaite had-instructed him not to proceed with the arrest, but rather to
formulate guidelines how prosécutions should be conducted. This
formulation took two years. In early 2006 the guidelines were approved.
They did not make provision for a committee but stated that in the
execution of the prosecution duties other agencies must assist. A Task
Team was established, and a number of meetings were held. Adv
Ackermann commented that it was unfortunate that to date no meaningful
results had been achieved from these meetings. The Annual Report of

2006 also noted on page 4 that not much had been achieved,
12
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251.

despite all the attempts to take this matter forward. He maintained
that the PCLU was not the cause of the delays and he suggested
that perhaps the National Director of Public Prosecutions should

comment further.

Adv Vusi Pikoli, National Director of Public Prosecutions, added
that this was a politically sensitive issue. The legal proceéses must
solve the problem. Whenever there was an attempt to charge

members of the, former, :Police .Services there was political
- AN Y L
{ e . p Vi BT

interveng_'__é"n,‘. and effectively the NPA was.being held to ransom by

1 -
-

thgfc?rmer generals: On the other side the famﬂi?"é of the victims were

‘bwréis:sing fonp’r’(f):ecutioh. The guidelines were_not un;\Zersally accepted

and sgn‘l; NGOs, including Legal Resources_ Centre, wished fo

Challeigge the constitutionality of the .guidelines. F{)GI‘G Were ongoing

discu{ssions as'to how best to progéed.'The Presic}gnt, in addressing
\ _

parliament, indicated élearly that the matter’§ would b?i‘ dealt with, and so

this was an- ongoing matter. /

~ i
-
N N

o

The Chairpef;on stated that she was aware of some efforts from the
Department of Justice. She asked that Adv Pikoli provide the Committee
with a full report on the events to date in writing, so that the Committee
could try to assist as this clearly went beyond just the one case cited by
Adv Ackermann. It was undesirable that these problems should still be

delaying matters.” (Bold added).

The blunt statement by Pikoli that the prosecution of the TRC cases “was a
politically sensitive issue” and “whenever there was an attempt to charge
members of the former Police Services there was political intervention, and

effectively the NPA was being held to ransom by the former generals” should
13
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252.

253.

have set alarm bells ringing.

251.1. Pikoli was expressing his abject frustration that former apartheid generals

seemed to be able to exert extraordinary influence over the justice system;
and were able to engineer political interventions when their people were

being pursued.

251.2. The fact that the Justice Portfolio Committee, across the political

spectrum, did not raise the alarm and call for an independent inquiry into

the alleged wolatlon of the. rule;of Iaw /s nothmg less than shameful. After

all, this was ~not anybody maklng a Wlld elalm it was the NDPF, South

\ &k

Africa’ s~c,hlef prosecuytor.
s

N
i T *

L A & \«, F .
251.3. Their dere}ljlctlon of duty cost our country dearly.\ If the‘ylbag cast aside

/ ‘
their political interests and acted.in the interests of e}uality, justice and the
rule ofjaw, much of the damage wrouglj;i by the political interférénce could

F

have been avoided.

In July 2(}07 Thembi Nkadimeng, sister of the slain"‘ and disappeared
Nokuthula S/melane together with the wives. qf the Cradock Four filed an
application in the H;gh Court to have the amendments to the Prosecution
Policy declared unconstitutional and set aside. They argued that the
amendments were designed for the sole purpose of guaranteeing impunity for
apartheid-era perpetrators — and ultin')ately to deny them truth, justice and
closure. The proceedings were opposed by the Minister of Justice and the

NDPP. These proceedings are referred to as Nkadimeng 1. A copy of these

voluminous papers can be supplied on request.

Also in July 2007, after several months of negotiation between the PCLU and
the attorneys of the accused in the Chikane attempted murder case, a plea

and sentence agreement was reached. On 10 July 2007, Pikoli sent a

14
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254.

255.

256.

257.

memorandum fto the Minister informing her of the fact that the case had been
set down for hearing in court on 17 August 2007 and that all the accused will
plead guilty to a charge of attempting to murder Chikane by means of
poisoning. She was also advised that the court would be. asked to confirm the

plea and sentencing agreement.

Around 10 July 2007 Pikoli went on compassionate leave because of the
illness and subsequent death of his mother. In his absence, on 17 July 2007,
Ramaite and Ackermann were st\mmqned fo a meeting with the Minister and

reported to her.on these developments. N

Al ]

On 17 August 2007,,th“?f9g implicated in thé\eb!l(ane Cas;’éfpée_aded guilty in
ethaﬁge for syspended sentehces in terms of s;;iiqn 1 05;4 of the Criminal
Procedure Ac{ Viok and Van der-Merwe were sentenceaa{o ten years in prison
s‘usjpendeq; for five years, while the other three receivgd five-year prison
sen'tences;i suspended fér; five lyears. ,/\ co;S‘y\ of the p?ea and sentence
agreement is annexedfh‘ere;b marked FA35. f:

i

According to Aéi(efrnﬁénn,j this case ougtit to have opéned the door to the
prosecution of Genéfé“l" -Basie Smit, who succeeded Van der Merwe as
Commander of the SB in October 1988, as well as othér senior officers of the
both the SAPS and the SADF. However, this was:now the end of the line. No
further cases were pursued which, according to Ackermann, can be attributed

wholly to the political interference in the work of the NFA.

According to Pikoli in his affidavit in Nkadimeng 2, he would have preferred a
full prosecution because Adriaan Vlok and Johan van der Merwe only made
limited disclosure. They confined their disclosure to facts that for the most part
were already in the public domain and declined to reveal information about the

compiling of the hit lists and who was behind their compilation. They did not
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258.

259.

reveal other names on the lists, nor the modus operandi of the other hits or the

identities of the other masterminds and perpetrators.

While a full prosecution would have produced greater truth and accountability,
Pikoli was of the view that the political headwinds were too strong. He stated

that:

“there was strong political (egistance to this prosecution and the pursuit
of the othe_r pO/ItICa/CaSeS\h: was:;‘le’ar tg T:a that the government, and
in pa.ﬂicéia;“vth‘e then Minister of Justice; dl{{ not want the NPA to
pxé’é‘éé:ute thos,efiﬁwplica;ted in the Chikane. gase. T’?IZS:’YV;?S due fo their

f?"’ar of opening the door to prosecutions of ANC members, including

2o / N\

\
governiment officials. Moreover, | could not rely on the police to
inves‘i‘igate this. case, and the othe‘r political c¢ases, thoroughly.

i

1 | i . . i o
Thefgfore, a plea and sentence bargain was in my view the most
' \ i

. | . o e oY
appropriate compromise in the circumstances.

Pikoli’s concems provea’féib,e,, prescient. Within a few weeks he was removed
from office and the Chikane case was the last indictment issued in a TRC
related case for some 10 years. The TRC cases would remain suppressed
until the family of Nokuthula Simelane went to court in 2015 seeking an order

compelling a prosecutorial decision (Nkadimeng 2).

The knives are out for Pikoli

260.

Shortly after the Chikane plea and sentence agreement had been confirmed

in court, a newspaper article appeared in the Rapport newspaper of 19 August
16
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261.

262.

263.

264.

2007 in which it was claimed that the NPA was preparing to prosecute ANC
leaders. According to Pikoli, the claim was made on the basis of a note that
Ackermann had prepared more than four years previously, when he first looked
at the universe of possible cases. That note was forged to suggest it was made
recently and that Ackermann was targeting the ANC leadership. A copy of this
newspaper article is annexed hereto marked FA36 (VPP4 at p211). The
NPA responded by way of a press statement dated 21 August 2007 in which the
allegations made in the Rapport were denied. A copy of this press statement is

a g‘! !\: ’,ﬂ'-‘,

annexed hereto mgﬁk‘edil:"Asﬁ(y*EPj atp213)

S *

At this time, the then Director-General of-the Department of Justice, Menzi
‘._ . // L §
ema g ) ~. A .
Simelane, had qpp‘?oached Pikoli and raised concgrns about Ackermann’s
handliﬁg of the TRC cases. He asked Pikoli to re/ie?/\e Ackermann from his

dujfies in respect of those cases. Pikoli declined to do so. ‘;\

& t
t

After the nf;ewspaper;,arﬁcleg‘was p,ublisheci[,‘ Pikoli was sumn;oned lo a meeting
of the sub‘%gommitté{é of the:\?Justice; Crlf)%re Prevention aq‘"d Security (JCPS)
Cabinet Commitg%g on Post TRC maters, v]”/fglfh was held on 23 August 2007.
This meeting was éi‘teﬁ%é]%fsevéral cabinet }nini§té‘rs, directors-general and
Selebi. 'C’a'binet Ministers included the Minister for National Intelligence
Services Ronnig Kasrils, Minister Mabandla, and Minister Skweyiya amongst

others.

The fact that there was a special Cabinet Committee on the post TRC cases
speaks volumes. The existence of such a high-level committee devoted to a
particular class of criminal cases pointed the importance of these cases fto

Cabinet, and that the cases had become the subject of political intervention.

Pikoli’s account of this meeting in his Nkadimeng 2 affidavit (FA22), is that the

those at the meeting immediately demanded answers from him about TRC

17
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265.

prosecutions.

264.1 According to Pikoli, Selebi said to him that the “gloves are now off” and

that he was “declaring war” on him. In response Pikoli told Selebi: “for

once in your life can you tell the truth and shame the devil”.

264.2 Those present were particularly concemned that the NPA was instituting

an investigation into certain members of the SAPS, in relation to the

fabricated Ackermann letter.

et

v AR Y L
264.3 Minister Mabandla told, Pikoli to'stop:this jinvestigation, to which Pikoli

resp.oncjeﬂ*ﬂ:iéf the investigation will proceed.

264.4 Pikoli explaig.e’d to the meeting that:

264.41  the NPA was bound by law to continue with prosecutions of
i §

o

T ——

“ , |
individuals whodid not apply for or who were reléfused amnesty.
\ / Y

. i
Iy i

264.4.2 the NPA was abi?ively-, prepar;';-vg TOrfj};ése prosécutions and that it

should not be stopped from doing its job.

264.4.3 it was his role a§‘i‘h§ NDPP to decide who would be charged.

On 28 August 2007, Pikoli receiveda faxed letter (dated 8 August 2007) from
the Minister, which is annexed hereto marked FA38 (VPP6 at p214). She
referred to the meeting held on 23 August 2007 and noted that SAPS held a
different view in respect of the forgery of certain NPA documents. She

complained that she had not been advised of the decision to investigate and

wanted to know the basis thereof. \L_/

18
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266.  Pikoli responded to the Minister’s letter by way of a letter dated 29 August
2007, a copy of which is annexed hereto marked FA39 (VPP7 at p215). In this
letter Pikoli referred to the 23 August 2007 meeting:

“which | considered to be most unpleasant. Despite the information |
put before the committee, | am both surprised and disappointed to
see that | now stand 'égc@ged p’f~rfr_7i;js[eac1’ing alternatively having lied
fo the s’gli—,céhirﬁittee ‘members‘.‘” |

. \u s

) Ve . .

L g . (" *
267.  Pijkoli conﬁrn}e“’d that there was no investigation by the NPA ‘faf]ainst the 37

’
r

ANC leadérs including the -President of this country, contrary to the

_assertions of the National Commissioner of Police”. He added that it is:
!

“cl%ar that my accdynt of the pEJsition "a\s it relat"es to the NPA’s
\ L s 8
hanb’ling{ of the post TRC matters.has been completely ignored.”
/

268. Pikoli reminded the Minister that his predecessor had satisfied himself that
there was no basis for the leadership of the ANC to be investigated and he
had briefed the then Minister of Justice, as-well as the President. Pikoli also
advised the Minister that all the dockets relating to the TRC cases, which
had been stored at the Office of the DPP in Pretoria, had been handed over
to the SAPS in 2004. Pikoli in his capacity as then Director General of
Justice was actually present in the office of the DPP when representatives

from the SAPS collected the dockets.

X
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269.

270.

271.

272.

Pikoli concluded his letter by requesting an urgent meeting with the Minister.
Pikoli also requested an opportunity to appear before the National Security

Council “fo give a true account of this issue”.

The Minister did not gespoiia to iPikoIis’ié Fquests, and the meetings never took

. A
F

o L. Fd
place. ©n 23 September 2007 Pikoli was éuspended‘ermOffice by President
™\ e
Mbekt Shorﬂj?,after his suspens:on he learned that Ackermann had been

relleved of hIS duties in relation to the TRC cases. \
\
L, ! \\ 7
According to Ackermann, he was summoned to the office of Adv-Mokotedi

i | \

‘Mpshe, who had béen appointed actinngDPR“'&\Mpshe advised Ackermann
i \ ;

that he was reli"éved" of ‘his duties in relation to the ,TRC cases with

immediate effect ln hisi affldawt (FAS8), Ackermann asserted that he had

-

‘no deubt that Adv. Mpshe recelved a polltlcal instruction to remove me
from these cases.” Ackermann advised Mpshé that removing him from the
TRC cases “would not make the cases go away.” That statement has also

proved to be prescient.

Writing in his 2015 affidavit in Nkadimeng 2 (FA22), Pikoli observed the

following:

“l have little doubt that my approach to the TRC cases contributed

significantly to the decision to suspend me. It is no coincidence that

177

there has not been a single prosecution of any TRC matter since my \&/
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178

suspension and the removal of the TRC cases from Advocate

Ackermann.

The political interference or meddling that | have set out in this
affidavit is deeply offensive to the rule of law and any notion of
independent prosecutions under the Constitution. It explains why the
TRC cases have not been pursued. It also explains why the
disappearar_:g:q «a'r}gd mu‘rder 5f | ‘1N¢kutl3ula Simelane was never

x st *

investid@téd:WitH any vigour and why thé-'p’}efzs of her family and her

™y . s
re_pf\esentat/vesjwere ignored.

273. Ackermanﬁ* concluded similarly in his-2015 affidavit (FAB):
! \

!
|
“Tf;'jere is little doubt in my:mind tlziat the in\“/\estigatiom[ and prosecution
of the TRC cases have bgen effectively stopped by machinations that
took placé‘:ét“;,/é‘ve{] alb‘;o;‘j\ze"(that of the NPA. Such interference serves
to explain why thé Simelane_matter, as well the bulk of the TRC

g

cases, have not been seriously investigated or prosecuted.

In so doing the rule of law has been undermined and a deep injustice
has been committed against the family of the late Nokuthula
Simelane, as well as the families of other victims of apartheid era

crimes.”



274. Now with Pikoli and Ackermann out of the way, government was in a

position to appoint compliant officials to lead the NPA and take charge of
the TRC cases. Going forward the TRC cases were now firmly frozen and
no amount of lobbying and agitating by families and their representatives

would move the new leadership of the NPA to act.”

YOUR RIGHTS AND OBLIGATIONS

10.

11.

You areentitled to atgﬂen‘ﬁrthe hearing at which the é“vigence ‘re'lé;ihg to the above

i‘ i

: / |
allega;’Eiorjs, and any other that may be led against you,\'*ii presented. You may

/A
be represented by a legal-practitioner of your choice. \

Rule 3.4 requires that, ‘within fourteen (14).‘calendar days é)f this notice, you
i ;

submit a statement in,ihe forn‘f‘_xpf an affidavit responding to thé allegations. Your

affidavit must specify which parts of the evidenceare disputed or denied, and set
i et 4 7

out the grounds for sﬁ?‘q;lmgfi“s‘pfu:te,dr‘d(e‘nvial.
If you wish 10—
a. give evidence yourself;
b. call any witness in your defence; or
c. cross-examine the witness whose evidence implicates you,

you must apply in writing to the Commission for leave to do so within

fourteen (14) calendar days of this notice, accompanied by your affidavit.
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12.  You may also apply for leave to make written and/or oral submissions regarding
the findings or conclusions that the Chairperson should draw from the evidence

relating to you.

COMMUNICATION WITH THE COMMISSION

13. All correspondence, applica’gi_g&ns,«;*a_nd Jaffidavits must be directed to: The

R - ¥

Secretary of the Comimission at secretary@trc-inguify.co.za
." ":‘;r ,

DATED at Sci-BQﬁb Discovery-céntre Johannésburg on this ffg,«day of September
2025. s

/

‘ } :
For and on behalf of the Evidence Leaders to the Judicial Commiss‘*i\on of Inquiry into

Allegations Rega{rding Efforts or, Attempts Having ‘I§een Maciﬂe to Stop the
L g ) A
Investigation or Prosecution of TRC Cases



IISC4"

NOTICE IN TERMS OF RULE 3.3 OF THE RULES OF THE JUDICIAL COMMISSION
OF INQUIRY INTO ALLEGATIONS REGARDING EFFORTS OR ATTEMPTS
HAVING BEEN MADE TO STOP THE INVESTIGATION OR PROSECUTION OF

TRUTH AND RECONCILIATION COMMISSION CASES.

TO: DIDIZA THOKO N Ny /
b
& ‘g\“\ * -
EMAIL: didizathok@@‘a?hail.com
/ e

N

INTRODUCTION AND ESTABLISHMENT-OF THE COMMISé’ON

1. On 29 May !‘t2025 the President of the Rep"ublic of South Africa issued

\

Proclamation Notlce No. 264 of 2025, establlshmg the Judicial Commission of
. S

/
Inquiryinto AIIegatlons Regardmg Efforts or. Attempts Having Beem Made to Stop
i &

the Investigation or Prosecut1en of Truth and Recongiliation Cofmimission Cases

(“the Comm“i’s,s]on ).

2. The Commission was @appointed in terms of section 84(2)(f) of the Constitution,
1996. The Honourable Madam Justice S. Khampepe serves as Chairperson, with

the Honourable Mr Justice F. D. Kgomo and Adv A. Gabriel SC as members.

3. Interms of its mandate, the Commission is required to inquire into, make findings,
report on, and make recommendations concerning allegations that, since 2003,

efforts or attempts were made to influence, pressure, or otherwise improperly

e

o
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prevent the South African Police Service and/or the National Prosecuting
Authority from investigating or prosecuting TRC cases. The Terms of Reference
further require the Commission to determine whether officials within these
institutions colluded in such efforts, and whether further action—including
investigations, prosecutions, or the payment of constitutional damages—is

warranted.

TR AN S A W . .
4. Among the parties |de,(nt|f|;ed ashavinga sybs,téntlgl interest in these proceedings
™ :*.""; i £/
are: PRt
T
3 ' l’,
~ B "'/
; ) e

~~ L

%
! ™~ )
a., The appl/ieants in the matter of LB.M. Calata ahd/22 Others v

u

Goverl}rﬁent of the Republicof. South Africa and Others (Case No. 2025-

00524”%, North Gauteng High Court, Pretoria); and

!
i . o V‘ 0 . \\ . 1 1 ¥ Y H' g - .
b. The families of victims:in TRC cases who-have a S}abstarftlal interest in

the matters under inquiry.

~ -
¢

NOTICE IN TERMSOF RULE 3.3

5. This notice is issued interms of Rule 3.3 of the Rules of the Commission, read

with the Regulations made under Government Notice R.278 of 2025.

6. The Commission's Evidence Leaders intend to present the evidence of one or
more applicants in the Calata case, and any person who in the opinion of the

Evidence Leaders possesses information that relates to the paragraph Error!
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221.

Reference source not found. allegations against you and is relevant to the

Commission's work.

The specific date and venue for the hearing at which such evidence will be

presented will be communicated to you in due course.

Below is an extract from the Calata matter's founding affidavit, with

+

corresponding paragraph nu dnd

“%‘9/

“\.,

A
enng, WhICh implicate, or may implicate, you in

e ye ' l! ’
allegations regalzdlng efforts or attempts to halt or sup{)ress the investigation or

™ e
prosecutlon of‘T RC matters. Further details of the Calata proceedmgs including
!!
the sagdf ;a‘ffldavlt, sare available ‘on the Commlssfﬁ“’n‘s webs;[t_g at www.trc-
inquiry.org.za.

/
f

J

“PARTICULARS OF IMPLICATION
‘ i

{
\

During 2006,- it became increasingly clear to government that NDPP Pikoli
and PCLU head Ackérmann would pursue TRC cases when they were in a
position to do so. The first complaint levelled by government functionaries

against the NPA was that Ackermann was seen as a loose cannon.

222.  Pikoli, in his affidavit in Nkadimeng 2 (TN7 at p 170) (FA22), records that

in early 2006, SAPS Commissioner Jackie Selebi objected to Ackermann’s
participation in the TRC cases claiming that he intended to prosecute the

leadership of the ANC. This was notwithstanding Pikoli’s denial that any such
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plans were in place. Pikoli reminded Selebi that Ackermann was appointed
as PCLU head under Presidential proclamation, and it was not for the SAPS

to dictate who should discharge the mandate given to the PCLU.

223.  Pikoli then approached the Presidency in order to seek the collaboration of
the role-players in the ITT to support the TRC cases. A meeting was
arranged in mid-2006 by Reverend Frank Chikane, who was then Director
General in the Pres:denpnyomctdental[y this was the same Chikane who

,. _..L;"_h;i ‘; - ’

was the victim oﬁpo:sonmg by the SB in 1 989. ’The meetmg was attended

‘

by Chlkane the Directors General of Just/ce and the NIA Selebi, the

~
N o
Secretary of the Defence Secretariat, Mr. Loylso Jafta, Chlef ‘Dlrector in the

Pre"‘s1c’}ency and Pikoli. Selebi. again complained \about Ackermann’s
involvement in the process. \\
- |
ALY WY

224. Laterin 2506 Pikéﬁ-’ Wasf—s‘\i/mmoned to'a meetfhg Which was Iconvened at

the home of Mlmster Zola Skweylya then Mmlster of Soc:al Development

The meeting was attended by the Minister O;POIICG Charles Nqakula,

Minister of -Defence Mosiuoa Lekota, Thoko Didiza, Acting Minister of

Justice (representing.Minister Brigitte Mabandla who was indisposed) and

Mr. Jafta. The meeting wa's called by Acting Minister Didiza. Pikoli was

advised that the meeting was going to deal with the prosecution in the

Chikane matter.

225. At this meeting it became clear that there was a fear that cases like the
Chikane matter would open the door to prosecutions of ANC members. In

his affidavit in Nkadimeng 2 (FA22), Pikoli quoted from his affidavit filed



before the Ginwala Commission as to what transpired at this meeting:

“The Minister of Safety and Security was concerned about the
decision to proceed with the prosecution and with Advocate
Ackermann’s involvement in the process and the issue of whether it
was Advocate Ackermann or me who was behind the decision to

prosecute.

s + W

The Minister- of SqC/al Deveiopment -was: c;;oncerned about the impact

2
E I 1
..'mv '4 #

of the: dec:s:on to prosecute on the ranks of ANC cadres who were
% ‘Sr‘ *‘ 'P , !
. womed that a décision ifo prosecute in the_ Chlka}ie nfatter would then
t
glve nsg,té/a call for prosecution of the ANC cadres thgmselves arising

out oﬂfheir activities pre-1994.

Thef[ Minister of Defence had concerns about where thé‘,decision fo
pros;‘facute rtzfsted - ;dld it rest w:th me 5‘( did it r?st with Advocate
Ackermgnf{j; /'i
‘I explained to tthel\\/l\lnlsterrs that the decision to proceed with the
prosecution rested with me as did all other decisiciqs in regard to post-
TRC prbé:ﬁecutions being considered by the PCLU. | assured them
that no prosecution would be undertaken without my specific direction
and reiterated my concern about the delay in the process particularly

in view of the requirement that | report to parliament on these matters.

The Minister of Defence appeared satisfied with my explanation that

| would exercise the decision as to whether there was a prosecution
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226.

227.

228.

229.

or not. The Minister of Safety and Security appeared to continue
to be worried about the involvement of Advocate Ackermann. | have
no recollection of a particular position adopted by the Acting Minister

of Justice.”

This meeting pointed fo what was probably the overriding concern of

government, namely thqt pu;suing a~FRC case, like the Chikane matter,
= CANS N sy
would place pressure 6n the NPA to pursue c‘éé’é’,s" against ANC members.
. "'f:'.‘ ' i AR
In 2006/9!;(0/[ was agé?fv surpmoned to a further meefi‘hf{ﬁ/gtgjch took place
? ] A o J

\. < p s : g .
at the-office o/;;the Presidency. At this meeting Pikollw,c\)\ropoggd that Dr Silas
. .
Ramaite, the Deputy National Director of Prosecutio\hs, shogld chair the

Té.ék Team, given the adverse lviews of Ackermann and to get the Task

Team working. The" prop5§al was accepted. )

\ / ¥
e

Subsequent to-this meeting, thére Wasafg\riher meeting of Ministers in the

. B, . ( I 5 1
securily cluster at the-office of the\zMinister of Safety and Security. This was

attended -by the Minister for Safety and-Security, the-Minister of Social
Developmentj,'Acting Minister Didiza, Selebi, various DGs and Mr. Jafta.
The proposal for the establishment of a working group was put to the
Ministers, and it was accepted. After this meeting, in early October 20086,
Pikoli again sent letters to the various Directors General, Selebi and the

DSOQO inviting them each to nominate a senior official to serve on the ITT.

The ITT met for the first time on 12 October 2006. Pikoli attended the
opening session of the first meeting together with his adviser, Ms. Kalyani

Pillay, the Directors General of the NIA and Justice and Mr. Jafta from the
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Presidency. Pikoli did not participate further in the activities of the Task
Team. According to Macadam, the NPA representatives on the ITT were
Ackermann and Ramaite. Macadam noted in his affidavit (at p 796 at para
30, p801) affidavit (FAS5) that on occasions when he stood in for Ackermann

at meetings of the ITT, that:

. the task team was predominantly comprised of members of the

LN o
‘t % \ i (‘ I~
mtelllgence commumty/who were4moref‘mte'nt on cross-examining

¥,
‘
‘ 1-14 £ & s

¥r
me, as-to why matters should be mvest:gated rather than

i
A;ad,dressmg/tbe issue of all the Qutstandmg\cases. /ng’O!‘d added).”
N ¥ o
/ N e
ff \
el o \
YOUR RIGHTS ANfD OBLIGATIONS \

9. Youare entitled to atte*fnd the hearing at wh'tch the;e\vidence nélating to the above

allegatlens and any other that may be led agalnst you, |s/fpresented You may

be represented by a Iega| practltloner of your choice.~

10. Rule 3.4 requires that, within fourteen (14) calendar days of this notice, you
submit a statement in: the form of an affidavit responding to the allegations. Your
affidavit must specify which parts of the evidence are disputed or denied, and set

out the grounds for such dispute or denial.
11. If you wish to—
a. give evidence yourself;

b. call any witness in your defence; or
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c. cross-examine the witness whose evidence implicates you,

you must apply in writing to the Commission for leave to do so within

fourteen (14) calendar days of this notice, accompanied by your affidavit.

12. You may also apply for leave to make written and/or oral submissions regarding
the findings or conclusions that the Chairperson should draw from the evidence

relating to you.

| B

[ L TP 5 . I
COMMUNICATION WITH THE COMMISSION-

i
- ,“:(" ~ o +
13. All corregpondence, applications, and aﬁidavit3-\{nust 'bgfgii{ected to: The
o

. e b i ~

o/
Secretarysof the (I;ommission at secretary@trc-inquiry.ce.za
Ky

s / \

DATED at fiSCI-BO‘,f:IO DISCOVERY CENTRE Jphannesburg\\on this 19 day of
f " v
September2025. { \!

For and oh.behalf gf the Ev’iQence Leaders to th{e;]:udiciél Comm}ésion.’oflnquiry into
Allegations Regarding Efforts or Atgem'ﬁts:Ha\‘fin_g B_ggn Made to;étop the Investigation

or Prosecution of TRC Cases:
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IISC5I|

NOTICE IN TERMS OF RULE 3.3 OF THE RULES OF THE JUDICIAL COMMISSION
OF INQUIRY INTO ALLEGATIONS REGARDING EFFORTS OR ATTEMPTS
HAVING BEEN MADE TO STOP THE INVESTIGATION OR PROSECUTION OF

TRUTH AND RECONCILIATION COMMISSION CASES.

TO: KASRILS RONNIE

;h.‘\
=5 e

N

EMAIL: rkastnts%qmayo’n?
/ \

/

INTRODUCTION ANIZ?/ESTABLISH_MENT OF THE: COMMISSION \
! A !

| 4 y / 1 |

1. On 29 May ’t2025 the President of thé,; Republic of Sf)uth Africa issued

\

Proclamation Notlce No 264 of 2025, estabhshlng the Jud|C|aI Commlssmn of
Inquiry mto AIIegatlons Regardlng Efforts or Attempts ‘Having Been Made to Stop
the Investigation or Prosecution of Truth and Reconciliation Commission Cases

(“the Commission”).

2.  The Commission was appointed in terms of section 84(2)(f) of the Constitution,
1996. The Honourable Madam Justice S. Khampepe serves as Chairperson, with

the Honourable Mr Justice F. D. Kgomo and Adv A. Gabriel SC as members.

3. |Interms of its mandate, the Commission is required to inquire into, make findings,

189

report on, and make recommendations concerning allegations that, since 2003&‘

b‘%



efforts or attempts were made to influence, pressure, or otherwise improperly
prevent the South African Police Service and/or the National Prosecuting
Authority from investigating or prosecuting TRC cases. The Terms of Reference
further require the Commission to determine whether officials within these
institutions colluded in such efforts, and whether further action—including
investigations, prosecutions, or the payment of constitutional damages—is
warranted.

FY

'*[”f

4.  Amongthe parﬂes identified as having a substantial int "r:a§ in these proceedings
'.‘-i‘\"' {
are: =) ~
*‘ /
/ AN
/ N\

/ , \
a. The applicants in the matter of L.B.M. Calata and 22 Others v
\
Goverément of the Republlc of South Afrlca and Others (Case No. 2025-

005245 North Gauteng ngh Court Pretorla) and

\ ? i
! ,’l
b. The families of victims in TRC cases who have a;substanf,ial interest in

e % I8
. e
~
L =

the matters under inquiry.

NOTICE IN TERMS OF RULE 3.3

5. This notice is issued in terms of Rule 3.3 of the Rules of the Commission, read

with the Regulations made under Government Notice R.278 of 2025.

6. The Commission’s Evidence Leaders intend to present the evidence of one or
more applicants in the Calata case, and any person who in the opinion of the

Evidence Leaders possesses information that relates to the paragraph Error!
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Reference source not found. allegations against you and is relevant to the

Commission’s work.

The specific date and venue for the hearing at which such evidence will be

presented will be communicated to you in due course.

Below is an extract from the Calata matter's founding affidavit, with

i o ! 9'.- by, NP g . . .
corresponding paragrapk@ipu?’\ib_eji%g,n w@gpi implicate, or may implicate, you in
N\ LAY

allegations rega{gjhg‘éefforts or attempts to halt or smﬁf)_r‘éss the investigation or

S ' el

LA o T *
prosecutiori@f%ﬁC matters. Further details of the@\alata pm"f;eedings, including

- £

£ 4%

the sajd ":\;a‘ffidavit,//“are available ‘on the Commiss\is‘n’\s weﬁ’s(itié_ at www.trc-

o
inquiry.org.za. / \

!

‘ ! 1 ‘
“PAR«TICULA%RS OF IMPLICATION \

i

\

The knives are out for Pikoli

260.

Shortly after the Chikané plea and sentence agreement had been
confirmed in court, a newspaper article appeared in the Rapport newspaper
of 19 August 2007 in which it was claimed that the NFA was preparing to
prosecute ANC leaders. According to Pikoli, the claim was made on the
basis of a note that Ackermann had prepared more than four years

previously, when he first looked at the universe of possible cases. That note

was forged to suggest it was made recently and that Ackermann was G{J

S
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261.

262.

263.

264.

targeting the ANC leadership. A copy of this newspaper article is annexed
hereto marked FA36 (VPP4 at

p211). The NPA responded by way of a press statement dated 21 August
2007 in which the allegations made in the Rapport were denied. A copy of

this press statement is annexed hereto marked FA37 (VPP5 at p213).

At this time, the then Director-General of the Department of Justice, Menzi

Simelane, had approached P"’?"hand raised concerns about Ackermann’s
N TN, .a" ~
¢ y) .~
handling of the.; TRCfcases He asked Pikoli tQ/reIleve Ackermann from his

'f
duties i, respect of those cases. Pikoli declined to do: so» B

‘-» ; .
R o2 43
P, b \ )

After the nev%s;/)aper article was published, PIkO/I\WaS sur’r;moned to a

meetmg of tlil/e subcommittee-of the Justice, Crime Pre\\z\ention and Security

(JCPS) Cabmet Committee on Post TRC matters, Whléh was held on 23

August 2})07 Th/s meetmg was attended by several cabinet ministers,

directors-general anjd Se[e‘\ts)i. Cabinet Mlnisters InCIL}(ijed the Minister
i

.8 : P TR s =
for National Inté‘lligen,(,;e\;ie\rvices Ronnie Kasrils, Minister Mabandla, and

S . i = (S \
Minister Skweyiya amorigst others.
The fact that there was a special Cabinet Committee on the post TRC cases
speaks volumes. The exiStence-of such a high-level committee devoted fo
a particular class of criminal cases pointed the importance of these cases
fo Cabinet, and that the cases had become the subject of political

intervention.

Pikoli’s account of this meeting in his Nkadimeng 2 affidavit (FA22), is that
the those at the meeting immediately demanded answers from him about

TRC prosecutions.
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265.

193

264.1 According to Pikoli, Selebi said to him that the “gloves are now off’
and that he was “declaring war” on him. In response Pikoli told Selebi:

“for once in your life can you tell the truth and shame the devil”.

264.2 Those present were particularly concemned that the NPA was
instituting an investigation into certain members of the SAPS, in
relation to the fabricated Ackermann letter.

e aNANY ey
264.3 Minister Maganala told.Pikoli to&\s,te}q‘sthisgf}vestigation, to which Pikoli
LN .

, =y b’ ’
)*4»,\‘\‘». ce¥ i . N i 4 ;‘r -,
respondéd“that the investigation will proceed,
E

e ,
264.4 fPikoli exp}gin’éd fo the meeting that:

/

/
r /.
264.4.1 !/ the NPA was bound by law to continue Wit[{l prosecutions of
i 7 Y

individuals wha did notappl){{’for of‘gvho were %refusejd -amnesty.

\ ~ : : ' ‘
264.4.2  the NPA was actively pre,paring for those prg”secu{ions and that

RS

it should not ‘b'é,s'lqpp{ed from doing:its job.
264.4.3 it was his role as the NDPP to decide who would be charged.

On 28 August 2007, Pikoli received a faxed letter (dated 8 August 2007)
from the Minister, which is annexed hereto marked FA38 (VPP6 at p214).
She

referred to the meeting held on 23 August 2007 and noted that SAPS held

a different view in respect of the forgery of certain NPA documents. She \R;/



266.

267.

268.

complained that she had not been advised of the decision to investigate

and wanted to know the basis thereof.

Pikoli responded to the Minister’s letter by way of a letter dated 29 August
2007, a copy of which is annexed hereto marked FA39 (VPP7 at p215). In this

letter Pikoli referred to tI?;‘e;Q:Byﬁgugyst«;?QQ Z.meeting:
P S B ¥ SN

- bt

g o 1 Y o
1 's* J .
=™ Y £y

3 i/
- N, *» ; &~ g

o

h :X ~ y e S .

‘which | cons/ide”?é/d fo be most unpleasant. Des%lge'f{hg information |
k-] ~ P

-y ; e

put befgﬁé the committee, I am both surprié\eq and diéappointed fo

. /

see t{:i?at I now stand aceused-of misleading alterpatively having lied

i .
to the sub- committee members. g \

| ;

Pikoli confirmed that there was no investigation by the NIPA “af‘géinst the 37

—

ANC ‘leaders ih"c\ﬁzg;ing“1the;P‘rgsident of this- country, contrary to the

assertions of the National Commissioner of Police”. He added that it is:

“clear thaf- my. account of the position as it relates to the NPA’s

handling of the post TRC matters has been completely ignored.”

Pikoli reminded the Minister that his predecessor had satisfied himself that
there was no basis for the leadership of the ANC to be investigated and he
had briefed the then Minister of Justice, as well as the President. Pikoli also

advised the Minister that all the dockets relating to the TRC cases, which
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had been stored at the Office of the DPP in Pretoria, had been handed over
to the SAPS in 2004. Pikoli in his capacity as then Director General of
Justice was

actually present in the office of the DPP when representatives from the SAPS

collected the dockets.

269. Pikoli concluded his letter by requesting an urgent meeting with the Minister.

‘.4‘“.\ ‘ .
- \". Jﬂ 4 X & i
Pikoli also rqué§t@d"én opportunity to appegr‘}b;etorg the National Security

»
s e
g, %

& TR’ . L/ y Y L) ”
Council fto give a true account ef this issue’.

7
270.  The Minister did not respond to Pikoli’s requests, and ti"w‘e meetings never
i [ .
took place. On 23 September 2007 Pikoli was suspenc!!ed from office by

| 1 §j-— g -} .5~ s - \ f :
President Mbeki. Shortly after his suspension-he learned that Ackermann

had been reli;\;éfd;;df his duties in relatio/;::fdathe. TRC cases.-

——

271.  According to Ackermann, he was summened to the office of Adv Mokotedi
Mpshe, who had been appointed acting NDPP, Mpshe advised Ackermann
that he was relieved -:Qf’ his duties in relation to the TRC cases with
immediate effect. In his affidavit (FA8), Ackermann asserted that he had
“no doubt that Adv. Mpshe received a political instruction to remove me
from these cases.” Ackermann advised Mpshe that removing him from the
TRC cases “would not make the cases go away.” That statement has also

proved to be prescient.

272.  Writing in his 2015 affidavit in Nkadimeng 2 (FA22), Pikoli observed th
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following:

“I have little doubt that my approach to the TRC cases contributed
significantly to the decision to suspend me. It is no coincidence that
there has not been a single prosecution of any TRC matter since my
suspension and the removal of the TRC cases from Advocate

Ackermann.

: ; l"v : & .\ F i
The politicayl:\vin?érferen%é or r'ﬂ@ddmg ,v,t‘f’)‘at I have set out in this
N = v ’ ,‘;, ’;t -
deeply offensive to the rule ofilaw and any notion of

affidavitVis
o e ~ {7
!fnq?ﬁendent prosecutions under the Céns,\titution; “itxplains why the

b ‘ ™~ F I
JTRC casés have not been pursued. It also explains why the
disappearance and murder-of Nokuthula Simelane was never

investigated with any vigour and why ibe pleas of her family and her
] /i :

o s

| ; .
representat/%es were ignored.”

\

273. Ackermann conéli)ded sifnilarly in his 2015 affidavit (FA8):

“There i§fl:fti‘le doubt in my mind that the investigation and prosecution
of the TRC cases Have been efféctively stopped by machinations that
took place at a level above that of the NPA. Such interference serves
to explain why the Simelane matter, as well the bulk of the TRC

cases, have not been seriously investigated or prosecuted.

In so doing the rule of law has been undermined and a deep injustice

has been committed against the family of the late Nokuthula



Simelane, as well as the families of other victims of apartheid era

crimes.”

274. Now with Pikoli and Ackermann out of the way, government was in a
position to appoint compliant officials to lead the NPA and take charge of
the TRC cases. Going forward the TRC cases were now firmly frozen and
no amount of lobbying and-agitating-by. fg;rmilies and their representatives

f-:‘ _“,,“!J'h. k \h»' "'L A‘(‘:
would move the ‘new leadership of the NPA to act/ ..

-

Deliberations’on a furthey immunity
/

/ \

376. Duaring Ju;y 1998, f_ga’rmer":_\\lSADF Generals cailgd for a bla?nket amnesty for
all sides. See thé - ‘SAPA\E\;QI’eSS releé{s_e daté,d 14 July 1998 annexed
hereto (

marked FAS4.

377. In March 1999, the TRC denied the amnesty. é_*;zpp‘lication of 37 ANC leaders,

which included then Deputy President Mbeki.

377.1. The application was denied since it did not disclose any individual
offences. See the SAPA press release dated 4 March 1999

annexed
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378.

379.

198

hereto marked FAb55.

377.2. Shortly thereafter, Mbeki informed Parliament that government was
considering further amnesty proposals that had been put forward by

SADF generals. See the article titled ‘Generals, ANC members

talk

about amnesty’ dated 1., ggpa(yfzgqgl annexed hereto marked FAS56.
L._‘-‘ilis_*f P ‘*_":'-.

\\\\%,\ e ’ i e
T .\;:N ) \5 v o
377.3. Mtgefq also squg‘h?to agljust the TRC 7é*gisi€tion tbfél@gv for the grant

-
;t ¥

- « ) N £y
of amnesty for collective responsibility, WIthOLih{{?e needifor individual

disclos/t/lre. An ANC spokesperson suggested thg‘t\the SADF generals
\ ;

had Ipromised to ‘come clean” but only if they \were ‘guaranteed

amn{asty. See the SA\PA press relgése tifled “Mbeki lwantSAChanqes fo

Y

TRCrules - ' /i

-on amnesty” dated 22 May 1999 anneéxed heretd marked FAST.

Bubenzer in-his:book in a chapter titled “Bargaining Over the TRC’s Legacy”
detailed secret consultations between the ANC govermment and
representatives of the SADF and the security police from 1998 until early
2004. The main aim appeared to be to reach agreement on a legislative
solution on how to avoid prosecutions in the wake of the TRC. A copy of
the relevant extracts from Bubenzer's book are annexed hereto marked

FAS5S8.

According to an interview conducted by Bubenzer with former polic

Q%—
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commissioner and head of the Foundation for Equality Before the Law
(FEL), Johann van der Merwe, in Pretoria on 5 May 2006, former President
F.W. de Klerk assumed a central role in the consultations. According to

Bubenzer:

379.1. De Klerk often consulted with President Mbeki directly or with other

high- ranking mempbers. of the government

4

P WA ? ¥
o~ _‘;‘v | X ".', 3 l
. ‘.r + o }‘

379.2. The FEL\s aim was to find a solution to avotd the prosecution of former
2 4

4
N *

r"‘

/ '\
r}vembers/of the SAP who had not received amnesty
\

\

379.3. S/nce a general amnesty was not polltrcally or constltut/onally
{

feas:ble the FEL proposed an /ndemnlty procedure based on
\ v z
admission of the crime ‘ﬁcgommltted,_“but without thp need to make full

disclosure.

379.4. Thé-talks continued until 2004, without an agreement being reached.

380. However, the approach proposed by FEL in relation to the ‘admission of
crimes but no full disclosure’ was adopted by the Pardons Reference Group
established by President Mbeki under the Special Dispensation for Political

Pardons in 2007.

381. According to an interview conducted by Bubenzer with former SADF

General Jan Geldenhuys (Geldenhuys) in Pretoria on 10 May 2006,



consultations between government and a group of high-ranking former

generals of the SADF commenced during 1998.

381.1.

381.2.

381.3.

381.4.

381.5.

Former Chief of the SADF, General Constand Viljoen was approached
by Jacob Zuma, then Deputy President of the ANC with the aim of
discussing questions of criminal accountability arising from the past.
Viljoen referred Zuma to Geldenhuys and the Contact Bureau (known

in Afrikaans as th‘e@, K,on{‘aggurg}. .
' o
- % 4 & \ ‘.'

L 7 B

. .\‘ v
« PR . . et ' i - -+ H
Aswith the pplic"é negotiations, these “tayfs were f’f‘ajmed at finding a
{ ‘, ’ I ~ A
‘mitual afréngement to avoid post TRC trials i"h(ough a rlew indemnity
. y \

“mechanism. The govemnment.was represented B*y Jacob Zuma, who

i \
became Deputy Presidentiof South Africa in June 1999 (Zuma).

i
i
; i ‘ / . |
The& talks jwere inediated and facilitated by Johannesburg

£ o
busineg;sggan\ Jiirgen Kogl, who- was closely ccipnecte’_d’“ to leading
ANC mem-biéf:s‘:.r Ap;ﬂ ffvm;?uma, o}héﬁihighirar‘;’l(ing members of the
ANC, such as Peiiiell Maduna (then Justice Minister), Mathews
Phosa, Sidney Mufamadi and Charles Nqgakula also participated from

time to time. On -various occasions Thab'o Mbeki was also present,

initially in his capacity as Deputy President, and later as President.

The SADF was represented by Geldenhuys and other generals. Both
sides had legal advisers present. The talks continued until early 2003,

with a few follow-up meetings held in 2004.

Bubenzer explored the motivation of the government in reaching out
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383.

to the SADF generals in two interviews conducted with Jirgen Kégl
on 12 May 2006 and 14 June 2006. Apparently, the government was,
for amongst other reasons, interested in persuading the generals to
come clean on its past third force operations in KwaZulu Natal and in
particular to disclose the sites of arms caches, which could be used
in future political violence.

On 21 December %Q1§9%.f’ifg\/i:§e\§§igqtive Jjournalist and author, Michael

Schmidt, condq:cft;'edf"a:ﬁ\ihter‘view in Jér;beéspdad?yyﬂh Major-General Dirk
Marais .(yérg;s), former -Deputy Chief of.the Arn.;yl and-the Convenor of
Contz;%:t Bure”’éll. Schmidt’s confirmatory affidavit is annexed hereto marked
FA59. Schmidt writes in his-book ‘Death Flight’ that, ac;cordiddto Marais,
the goverrgment wa:?' seek(‘ng a quid pro guo Cppies of th? releviant extracts
from ‘Dealt\h FIight_"ffgr_e annexed heretqf,'mgr»ked}FAGO. Marais claimed that

i

Mbeki indicatéqip their discussionsthat:. .

; T s iRy {
“They don’t want us to be charged — and they don’t want them to be

charged”

Marais said in the interview that on his side at the talks were former
Defence Minister General Magnus Malan, former Chiefs of the Defence
Force Generals Constand Viljoen and Jannie Geldenhuys, and former
Chief of the Army General Kat Liebenberg — although sometimes they
brought in other generals such as former Surgeon-General Niél Knobel, or

one of the former Chiefs of the Air Force, as required.
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385.

386.

Marais told Schmidt that on the ANC/Government side, Mbeki’s team
usually consisted of the “security cluster’, which initially included Minister
of Defence Joe Modise, Minister of Safety and Security Sydney Mufamadi
and Minister of Justice Dullah Omar. According to Schmidt, when Mbeki
became President, Zuma’s “security cluster” team would most likely have
included Minister of Defence Mosiuoa Lekota, Minister of Justice Penuell
Maduna (replaced by Brigitte Mabandla in Mbeki’s second Cabinel),

';’\\“:\’ ("‘5‘

Minister of Inte(liggfjiig ‘Eﬁ!bef’* hl‘gnhla«,(’ré’plag*eﬂe{ by Ronnie Kasrils), and

\f&‘ % T N
Minister gff§éfé}y and Security Steve Tshwe(tea;.(,;réplaced by Charles
RN y
Ngakuta):
s N

on 5f"May 2020, former Minister of Intelligence Ka§“r=.('ls emailed Schmidt
Y
regarding ivi‘he ANC-SADF talks advising that he had\'no knowledge of

virtually ‘ : i

allthe meef\tings arg@ develépmehtsaris{hg_frong é,uch talks.’ Schmidt no longer

i
has a copy of this email.

Schmidt notes in his book, that during the interview, Marais showed him an
unsigned hahdi’/‘vr/fﬂen letter he prepared for the signature of the former
Chiefs of the SADF in early '2004. Marais permitted Schmidt to take
photographs of the letter. The letter was addressed to Deputy President
Zuma, and it recalled the initiation of the series of secret, high-level talks
between the government and former SADF Generals, a copy of which is

annexed hereto marked FA61. The letter stated inter alia:

“A process of communicating between the ANC initially and the
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government lately with the former chiefs of the SA Defence Force was
initiated by the Deputy President of South Africa Mr T. Mbeki when he
approached General C.L. Viljoen in 19? (sic). General Viljoen after
consultation with the former Chiefs of the Defence Force within the
structure of the SADF Contact Bureau conveyed our preparedness to
communicate with Mr Mbeki in his capacity as Deputy President and

President of the NEC of the ANC.

PV
a3

LS R it ii ) ,lv A“h »
A convener,"Mr J. Kégl, apparently empowér{eq(by Mr Mbeki, arranged
.'\“\ 5 ‘ \ -“ 1
for a. m;éting at h/i;s,,fhouse in Johanne»s._.lggrg. That meeting was in the
form of di89USSi0nS followed by a dinner hosted by N\"C;Kégl. It was
\ s

-~
]

"‘attende!q/l;y Mr Mbeki and various of his mini‘s{ers as well as the

\

/ ; .
Premier of Mpumalanga-Mr M. Phosa, {leader of an ANC lobby arguing
!

that it‘fs members be protected from prosecution], anc? by us the former

e

'\
Chiefs‘\of the SADF. ii

There ;\v‘a's' ;éntb‘éﬁésﬁé agreement  that f"i the . ‘Gommenced
communication should be c{ontinued and that more meetings should
follo‘v‘v.;We,, the former Chiefs of the SADF, being aware of the Deputy
President’s tight work schedule, suggested that he appoint one of his
ministers to represent the ANC in future deliberations. Mr Mbeki,
however expressed the opinion that the process of communication,
which was mutually agreed to, was so important to him that he
preferred to remain the prime representative of the ANC in future

deliberations.

Many deliberations followed and mutual agreements were reached.

N

b

\\
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388.

389.

When Mr Mbeki could not attend, he authorised somebody, usually a
minister, and later on when he became president in 1999, you [Deputy

President Jacob Zuma] represented him.

In execution of mutual decisions, much effort was put in by the Contact
Bureau and some of your ministers to prepare papers and submissions

for acceptance by the DeﬁwtyiPreSIdent and later on the President. .
r ‘\.‘ ‘., “__; LI o \ /l &

N\ iV
In similar fashion, we the former Chiefs of the SADF as members of the

‘\‘n. i

ok
forum were ﬂown"’to Cape Town for dlSCUSS/ons w1th M/n/sters Maduna
/

P .
'and Nqakula and thereafter with you on 17 February 2003 4
\
/ \\
/ .
Former Plﬁfemier of Mpufrgalanga, Mr Mathews Phosa, in a telephonic call
1 % ~‘\ ;"; i
fo Schmié?\t on 2 June 2020, denied tf%fs- claim \Qf Marais|that he had been

involved in an ANC lobby pursiing protection from pro/s{ecutioj\n:—._f
~ {;_\ . [~ ‘ “ ~ ! ~

Bubenzer writes tﬁét‘ﬁe\l.&éﬁhuyé and Kégl advised him thét by the end of
2002, the eonsulting parties had agreed on a detailed proposal for the
enactment of a légal mechanism which amounted to a new amnesty. It
envisaged an amendment to the Criminal Procedure Act to allow for a new
kind of special plea based on the TRC’s amnesty criteria, followed by an

inquiry by the presiding judge.

By late 2002 the proposal and draft legislation had been finalised by the
Justice Department and was ready to be presented to Parliament for

enactment. However, it first had be approved by President Mbeki, who
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391.

392.

ultimately rejected it in early 2003. Nonetheless, as has been set out above,
the essential ideas remerged in the subsequent amendments to the

Prosecution Policy.

At the ANC’s 515t national conference in December 2002 in Stellenbosch,
a discussion of guidelines for a broad national amnesty, possibly in the form
of presidential pardons, was scheduled. According to the head of the ANC
presidency, Smut; Nggrg;yfma,ftlie /{NG .;flppon‘ed the idea of introducing

- ‘,/‘

a new amnesty. fiaVv.an:I'é added that his party Wa'sfﬁ,. dgngrally against running

r'd

\ L3
trials . N~ - s
"l 3 . 3 . . ., ‘f
Z 2“ 3 - P v ™ s ‘:. \:.
in the, style of }Ige Nuremberg trials, since this wagld occur at the cost of
’1 *‘ 3 p

N :
natiof- builc/lir’{g. | attach hereto ?_igopy of a news artic"lg marked FA62.
Prior to M?eki’s rejection of the amnesly legislation in eaf{y 2003; the SADF

! PN | | el
generals ’?ppearec/f to be ‘on the brink of a breakthroug?. Marais advised

: * {o mmm— y
Schmidt irxr the ngr;e_.s‘a‘ig interview that after 7 years oj negotiations, the
e s s /
generals and the Cabinet's securty cluster had ‘agreed on a legal
framework for a pc;é"‘t-fi'l":RC} amnesty process. According to Marais the

government :arranged for “a law writer in Cape Town™to come up with the

new legislation.

On 17 February 2003, a delegation of SADF generals led by Geldenhuys
met with Justice Minister Penuell Maduna and Police Minister Charles
Ngakula in Cape Town. The law drafter (a state official in the Department of
Justice) was called in to read out the proposed legislation. Marais indicated

to Schmidt:

Y
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394.

“ .. and when he finished, we said ‘But that's got nothing to do with
us’... because they [said] they will grant amnesty to everyone who will
make a full statement of his [crimes committed] so General Geldenhuys
said ‘No, we don’t need that. All our people who wanted to make
statements and ask for forgiveness already went to the TRC. Our other
people ... don't have to do that, so this means nothing to us .... The

whole thing collapsed there .... This whole conversation collapsed...”

P I

LR

(At page 149 f ) ath Fllght)

*

L

//'

" t

Accordmg to Schmldt the differences between the s:des were now
™~

5 / o
lrréeeﬁCIlable.' the generals wanted a post TRC law g\j\rantmg a new blanket

amnesty with no disclosure required — but the governnient ap_;p.e,ared only

willing to offer an amnesty, based on full disclosure to be decided on a case-
: |

by-case besis.

The talks between tﬁfe'f“S-A\lQIE Ger;erals and the government.came to a close
during 2004, without resolution, as was evident from Marais’ 2004 letter to

Deputy President Zuma referred to above:

“In spite of such submissions and apparent acceptances, little notable

implementation was effected by the ANC or government. ...

Agreement on outstanding matters was again confirmed, yet more
than a year later, no sign of implementation has become apparent,
neither was there any effort on your behalf to inform us of any

progress which could lead to eventual implementation.
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In view of the above, you are requested to inform us of the desirability
from your point of view to keep the door open for further co-

operation.”

395. Deputy President Zuma did not respond to the letter.”

F e ‘
P B % ’

A

YOUR RIGHTS AND.OBLIGATIONS
e g i
TN et

9. You are éntitled to 9tt’e/nd the hearing at-which the evid’e\rlce relating to the above
,'t A

allegations, and/é/ny other that may_be led against you, i\“s\presented. You may

kY

be reppesenteé by a legal practitioner of your choice. \

l
10. Rule 3.4 requwes that “within, fourteen (14) ca|endar days of this notice, you

\

submita state}’nent in the form of an affldawt respondlng to the allegations. Your
affidavit must spe0|fy wh|ch parts of the evidenice are disputed or denled and set

out the grounds for such dlspute or denlal
11. If you wish to—
a. give evidence yourrlé,élf;
b. call any witness in your defence; or
c. cross-examine the witness whose evidence implicates you,

you must apply in writing to the Commission for leave to do so within

fourteen (14) calendar days of this notice, accompanied by your affidavit.

0



12. You may also apply for leave to make written and/or oral submissions regarding
the findings or conclusions that the Chairperson should draw from the evidence

relating to you.
COMMUNICATION WITH THE COMMISSION

13. All correspondence, applications, and affidavits must be directed to: The

Secretary of the Commission at secretary@trc-inquiry.co.za.

P"‘i‘ L\} . S

I fo * b 1 »e - .

DATED at SCI-BONO DISCOVEﬁY CENTRE’ Johannesburg on this 8th day of

\ 1_‘~,J i E:r“

October 2025. - oy
R e,

Xy ,‘/ L, ‘\'\»\ " 4k Y . .
For and on beﬁkal,fi’ of the Evidence Leaders to the Judicial'*Q\ommiss{j,le"mof Inquiry into
- N\
Allegations Redarding-Efforts or Attempts n\l}laving Been Made ’:Bftop the Investigation

or Prosecution of TRC Cases. \

\

i

/
/
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Thu 2025/10/09 14:36

AF  amina frense <aminafrense1@gmail.com>
- O Fwd: Notice in terms of rule 3.3 // Ronnie Kasrills

o @ secretary; O Investigations; © Document Manager
9 You replied to this message on 2025/10/13 14:46.

) 2= image002.png . || E& TRCCASES INQUIRY RULES 20.082025 (2).pdf . " NOTICE IN TERMS OF RULE 3.3 RONNIE KASRILS.pdf _
T 197KB | &8 5228 B 3748
-
Dear Adv Thokoa,

This is to confirm receipt of your mail, and to:

1. inform you that my computer is presently not functioning properly, so would you kindly copy further mail to my wife at <aminafrense1@gmail.com> | am hoping my computer will be repaired in due course.

2.1am due to undergo an eye operation on 14 Octaber, which will likely incapacitate my reading ability for a week ie. until 21 October. In view of this could you please extend my full response to the questions you have raised to 31 October? At
present | had to read your communication on my mobile phone, at considerable strain to my eyes.

| will of course be cooperating with your inquiry to the best of my ability,.

Thank you,

RONALD (Ronnie) KASRILS

+ ----——-- Forwarded message ~———

From: Ronnie Kasrils <rkasrils@gmail.com>

Date: Thu, 9 Oct 2025 at 14:08

Subject: Fwd: Notice in terms of rule 3.3 // Ronnie Kasrills -
To: Amina Frense <aminafrensel(@gmail.com>

—-—— Forwarded message ———

Microsoft Store
From: Executive Assistant <executive.assistant@trc-inquiry.org.za>
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ya Notaries & C

43 Wierda Road West | Wierda Valley | Sandton | 2196
t: 011 462 5580 | f: 086 561 7741 | Docex 48 Rosebank | PO Box 781276 | Sandton | 2146 | info@kmnsinc.co.za | www.kmnsinc.co.za

THE SECRETARY OF THE COMMISSION

JUDICIAL COMMISSION OF INQUIRY INTO ALLEGATIONS
REGARDING EFFORTS OR ATTEMPTS HAVING BEEN MADE
TO STOP THE INVESTIGATION OR PROSECUTION OF TRUTH
AND RECONCILIATION COMMISSION CASES

EMAILS: secretary@trc-inquiry.org.za / mongezi@ntanga.co.za

ATTENTION: ADV THOKOA
Your reference Our reference Date

Mr. Kwinana/Mr. Ncube 02 October 2025
Dear Adv Thokoa,

RE: NOTICE IN TERMS OF RULE 3.3 JACOB ZUMA

1. We act on behalf of Former President Jacob Zuma (“our client” or “President Zuma™) in this matter.

2. Our client has brought to our attention, the correspondence and accompanying Notice issued in terms of

the Rules of the current Khampepe Commission. We are instructed to respond as follows:-

2.1. Our client intends to apply his mind to the contents of the abovementioned documents received

and to respond thereto upon obtaining the necessary legal advice.

2.2. However due to issues of his current health condition and imminent overseas travelling plans, our
client will be unable to meet the 14 day period referred to in Rule 3.4 and/or paragraphs 10 and
11 of the Notice.

2.3. More specifically our client is scheduled to leave South Africa on 2 October 2025 and to return

on or about 19 October 2025.

2.4, On our calculation the 14 day period referred to above expires on 10 October 2025, i.e during the

period of our client’s absence from the country.

Kwinana Mbana Nkome Sibiya Inc | Reg. No. 2017/135670/21 0}

Directors: TS Kwinana B Juris (Unitra), LLB (Rhodes) | BB Sibiya LLB (UJ) | Z Mbana LLB (WSU)
Consultant: S Gobile B. Tech - Internal Audit (WSU), MPA, LLB (Fort Hare)
Office Administrator: LG Ncube LLB (Fort Hare)

Candidate Attorneys: S Gaxa BA, LLB (Wits) | E Mahlanyana LLB (Wits) | S Ndaba LLB (Fort Hare) | SS Kwinana BA, LLB (Wits)



2.5.

2.6.

2.7.

2.8

2.9.

2.10.

Needless to say, to date he has not been in a position to have any meaningful consultations with
his legal representatives. This is also partly due to the fact that he has not been furnished with the
annexures to the affidavit in which he is allegedly implicated. We also hold instructions to make
the necessary enquiry as to whether the state will provide any legal support to our client in view

of the fact that you have approached him in his official capacity as a former head of state.
Accordingly President Zuma seeks an extension of the deadline to a minimum of 10 days after
his return to South Africa or 31 October 2025 to consider his position and furnish a detailed

response, if so advised.

As matters currently stand it is not totally clear in what exact way President Zuma is allegedly

implicated in the matters under investigation.

In the meantime kindly furnish us with the missing annexures, which may shed some more light

on the relevant issues.

All our client’s rights are fully reserved.

Should there be any further developments in the intervening period, we will duly communicate

them to you.

3.  In view of all of the above we request that you convey the contents of this letter to whomsoever it may

concern on your side and revert to us with the response, at your earliest convenience.

4. We trust that the above is in order and look forward to hearing from you.

Yours faithfully,

KMNS INC.

per: THABO KWINANA

e
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boguing hwrns

www.bogwanabums.com

The Secretary
Truth and Reconciliation Commission

EMAIL: secretary@trc-inquiry.org.za

Dear Sir / Madam

RE: NOTICE IN TERMS OF RULE 3.3 - MR THAB

"SC8" 219

Port Elizabeth Office

Bogwana House

84 - 6 Avenue

Newton Park, 6045

P O Box 70472

Newton Park

6055

Ggeberha

Tel: +27 (0) 41 364 2039
E-mail: info@boqwanaburns.com
Also @ Johannesburg

King William’s Town & Plettenberg Bay

000©

Our Ref: Mr I Armoed/Aneesa

Your Ref:

Date: 06 October 2025

Email: irvine@bogwanaburns.com
aneesa@bogwanaburns.com

O MBEKI, MS BRIGITTE MABANDLA

AND MS THOKO DIDIZA

We refer to our email dated 2 October 2025 and would like to request and update you on the

following:

1. We have been informed that a proposed witness list and order of appearance before

the Commission have been finalised. Please furnish us with a copy of same.

2. We made a formal request for private legal funding from the President on the 3" October

2025 and hope to receive a positive reply soonest, in order to consult with our clients to:

2.1 prepare a written statement in the form of an Affidavit to respond to the

allegations,

2.2 consider the need to give oral evidence at the Inquiry,

2.3 consider if we intend to call witnesses in our defence; and

Directors: Irvine Armoed, Max Bogwana, Corne Van Heerden
Associates: Nonzaliseko Mahambehlala, Mmabale Masipa, Lutho Dzedze
Candidate Attorneys: Zandri Ras, Mpumelelo Mbulawa, Archibald Masindi Mashao, Thembelihle Vika

Consultants: Hardy Mills, Goodman Ntandazo Vimba, Raj Daya

Finance Manager: Johan Van Heerden
Company Registration Number: 2012/084819/21

o



bh.

/

2.4  consider filing a request to for leave to cross-examine witnesses who implicate

our clients.

Our clients have an extremely busy schedule and need to make urgent arrangements
to comply and not frustrate the functions of this Commission and shall appreciate it if we
could be considered to partake in setting time periods and further practicalities for the
leading of evidence insofar as our clients rights are concerned as per paragraph 3.3 of

the Commission Rules.

Please confirm that the Rules of the Commission are indeed those promulgated under
Notice 285/2025 and on the 29t August 2025. If not, please let us have your Rules.

Please furnish us with your website, where we can obtain all the relevant information of

the Commission.

We will make these arrangements upon receipt of the President’s positive reply to our

request for State funding for our legal fees.

Please advise if the writer can arrange to meet with you face-to-face to attend to these
issues urgently and the ensure that the Commission’s work is not delayed.

Yours faithfully

//
7

BOQWANA BURNS INC.
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Tue 2025/10/14 11:49

RK  Ronnie Kasrils <rkasrils@gmail.com>

(O Re: Notice in terms of rule 3.3 // Ronnie Kasrills
fo @ Secretary
Zc  Olnvestigations; C Document Manager
° You forwarded this message on 2025/10/29 20158,

Dear Adv. Thokoa,

Thank you very much for your response to my letters.

:WDJ:

| have a specific query, which relates to the meeting referred to in the Notice you sent me at 261, where Adv Pikoli "was summoned to a meeting of

the subcommittee JCPS...on Post TRC matters...23 August 2007...attended by several cabinet ministers" including me.

To be able to respond to what took place at this meeting, eighteen years ago, | would need to examine the minutes of that meeting. Are you able to

furnish me with a copy of those minutes?

Thank you. (I am off for the medical procedure | referred to).

Ronnie Kasrils



boqyang hurvs.

www.bogwanabums.com

The Secretary
The Truth and Reconciliation Commission

PER EMAIL: secretary@trc-inquiry.org.za

Dear Sir

"SC10"  °®

Johannesburg Office

1% Floor, 357 Rivonia Boulevard
Rivonia

P O Box 3056

Rivonia, 2128

Johannesburg

Tel: +27 (0) 11 234 0648
E-mail:

Also @ King William’'s Town,
Ggeberha & Plettenberg Bay

000@

Our Ref: Mr I Armoed/ Aneesa

Your Ref:

Date: 14 October 2025

Email: irvine@bogwanaburns.com
lutho@bogwanaburns.com

thembelihle@bogwanaburns.com

aneesa@bogwanaburns.com

RE: NOTICE IN TERMS OF RULE 3.3

1.

We refer to our correspondence dated 06 October 2025, regarding the participation of
Former President Mr Thabo Mbeki and former Ministers, Ms Brigette Mabandla and Ms
Thoko Didiza in the Commission.

We further refer to your response dated 08 October 2025. Kindly note that we are
currently considering the contents of your response and taking instructions. We shall

respond to same in due course.

We further refer to your email correspondence to former Minister, Mr Ronald Kasrils
dated 09 October 2025, wherein the Commission advised that it had identified evidence

that may implicate him in respect of matters under investigation in the Commission.

We wish to place on record that we shall also be representing Mr. Kasrils in the
Commission. Mr. Kasrils has indicated that he will be undergoing a medical procedure
during this week. He will thus only be able to consult with the legal team after 21 October
2025. We thus reiterate his earlier request for more time to consider and respond to the

Rule 3.3 notice, as he will need to consult with the legal team to prepare his responses.

We look forward to your positive responses.

B



216

Yours faithfully

YN

Bogwana Burns Inc.
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Fri 2025/10/17 17118 D N

LD  tutho Dzedze <lutho@bogqwanaburns.com>

‘ O RE: PRE-INQUIRY MEETING CONFIRMATION

@ secretary
O Thembelihle Vika
I You forwarded this message on 2025/12/22 12:11.

)ear Sir/ Madam
‘his email serves as confirmation that the legal team representing Former President Mbeki and Former Ministers Mabandla, Kasrils and Didiza shall attend be attending the Pre-Inquiry Meeting scheduled for the 27 October 2025.

n attendance shall be:
1. Mr. Max Bogwana: max@bogwanaburns.com.
. Mr. Irvine Armoed: irvine@bogwanaburns.com.
. Mr. Lutho Dzedze: lutho@bogwanaburns.com,
Ms Thembelihle Vika: thembelihle@boawanaburns.com
Adv Hamilton Maenetje SC: maenetie@duma.nokwe.co.za
Adv Phumzile Sokhela: sokhela@group621.co.za
Adv Nyoko Muvangua: nyoko@group621.c0.za
. Dr Khulekani Moyo: kh.movo(@ gmail.com

0 N b WN

lindly confirm receipt.

Cind regards,

.utho Dzedze
\ssociate

boguing purvs
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b hurns.

www.boawanabums.com Johannesburg Office

1% Floor, 357 Rivonia Boulevard
Rivonia

The Secretary P O Box 3056

Rivonia, 2128

Johannesburg

Tel: +27 (0) 11 234 0648
E-mail:

The Truth and Reconciliation Commission

PER EMAIL: secretary@trc-inquiry.org.za

Also @ King William’s Town,
Gaeberha & Plettenberg Bay

000

Our Ref: Mr I Armoed/ Aneesa

Your Ref:

Date: 21 October 2025

Email: irvine@bogwanaburns.com
lutho@bogwanaburns.com
thembelihle@bogwanaburns.com

Dear Sir aneesa@bogwanaburns.com

RE: NOTICE IN TERMS OF RULE 3.3 - CHARLES NQAKULA

1.

We refer to your email correspondence to former Minister, Mr Charles Ngakula dated 20
October 2025, wherein the Commission advised that it had identified evidence that may

implicate him in respect of matters under investigation in the Commission.

We wish to place on record that our law firm will be representing Mr. Ngakula in the
Commission, along with Former President Mbeki and Former Ministers Mabandla, Didiza
and Kasrils. Our client will respond accordingly to your Rule 3.3 Notice; we are arranging

a consultation in order to prepare his responses.
We hope the above is in order.

Yours faithfully

Bogwana Burns Inc.
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NOTICE IN TERMS OF RULE 3.3 OF THE RULES OF THE JUDICIAL COMMISSION
OF INQUIRY INTO ALLEGATIONS REGARDING EFFORTS OR ATTEMPTS
HAVING BEEN MADE TO STOP THE INVESTIGATION OR PROSECUTION OF

TRUTH AND RECONCILIATION COMMISSION CASES
TO: CHARLERS NQAKULA

EMAIL: cngakula@parliament.go.za

INTRODUCTION AND ESTABLISHMENT OF THE COMMISSION

1. On 29 May 2025, the President of the Republic of South Africa issued
Proclamation Notice No. 264 of 2025, establishing the Judicial Commission of
Inquiry into Allegations Regarding Efforts or Attempts Having Been Made to Stop
the Investigation or Prosecution of Truth and Reconciliation Commission Cases

(“the Commission”).

2. The Commission was appointed in terms of section 84(2)(f) of the Constitution,
1996. The Honourable Madam Justice S. Khampepe serves as Chairperson, with

the Honourable Mr Justice F. D. Kgomo and Adv A. Gabriel SC as members.

3. Interms of its mandate, the Commission is required to inquire into, make findings,
report on, and make recommendations concerning allegations that, since 2003,

efforts or attempts were made to influence, pressure, or otherwise improperly



313

Page of 14

prevent the South African Police Service and/or the National Prosecuting Authority
from investigating or prosecuting TRC cases. The Terms of Reference further
require the Commission to determine whether officials within these institutions
colluded in such efforts, and whether further action—including investigations,

prosecutions, or the payment of constitutional damages—is warranted.

4. Among the parties identified as having a substantial interest in these proceedings

are:

a. The applicants in the matter of L.B.M. Calata and 22 Others v Government
of the Republic of South Africa and Others (Case No. 2025-005245, North

Gauteng High Court, Pretoria); and

b. The families of victims in TRC cases who have a substantial interest in

the matters under inquiry.
NOTICE IN TERMS OF RULE 3.3

5.  This notice is issued in terms of Rule 3.3 of the Rules of the Commission, read

with the Regulations made under Government Notice R.278 of 2025.

220
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6. The Commission’'s Evidence Leaders intend to present the evidence of one or
more applicants in the Calata case, and any person who in the opinion of the
Evidence Leaders possesses information that relates to the paragraph Error!
Reference source not found. allegations against you and is relevant to the

Commission’s work.

7. The specific date and venue for the hearing at which such evidence will be

presented will be communicated to you in due course.

8. The paragraph Error! Reference source not found. evidence, being the extract
of the Calata matter’s founding affidavit, with corresponding paragraph numbering,
implicates, or may implicate, you in allegations regarding efforts or attempts to halt
or suppress the investigation or prosecution of TRC matters. Further details of the
Calata proceedings, including the said affidavit, are available on the Commission’s

website at www.trc-inquiry.org.za.

PARTICULARS OF IMPLICATION
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The politicians intervene

221. During 20086, it became increasingly clear to government that NDPP Pikoli and
PCLU head Ackermann would pursue TRC cases when they were in a position
to do so. The first complaint levelled by government functionaries against the

NPA was that Ackermann was seen as a loose cannon.

222. Pikoli, in his affidavit in Nkadimeng 2 (TN7 at p 170) (FA22), records that in
early 2006, SAPS Commissioner Jackie Selebi objected to Ackermann’s
participation in the TRC cases claiming that he intended to prosecute the
leadership of the ANC. This was notwithstanding Pikoli's denial that any such
plans were in place. Pikoli reminded Selebi that Ackermann was appointed
as PCLU head under Presidential proclamation, and it was not for the SAPS

to dictate who should discharge the mandate given to the PCLU.

223. Pikoli then approached the Presidency in order to seek the collaboration of the
role-players in the ITT to support the TRC cases. A meeting was arranged in
mid-2006 by Reverend Frank Chikane, who was then Director General in the
Presidency. Coincidentally this was the same Chikane who was the victim of
poisoning by the SB in 1989. The meeting was attended by Chikane, the
Directors General of Justice and the NIA, Selebi, the Secretary of the Defence
Secretariat, Mr. Loyiso Jafta, Chief Director in the Presidency and Pikoli.

Selebi again complained about Ackermann’s involvement in the process.

DQ'
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Later in 2006, Pikoli was summoned to a meeting which was convened at the
home of Minister Zola Skweyiya, then Minister of Social Development. The
meeting was attended by the Minister of Police Charles Nqgakula, Minister of
Defence Mosiuoa Lekota, Thoko Didiza, Acting Minister of Justice
(representing Minister Brigitte Mabandla who was indisposed) and Mr. Jafta.
The meeting was called by Acting Minister Didiza. Pikoli was advised that the

meeting was going to deal with the prosecution in the Chikane matter.

At this meeting it became clear that there was a fear that cases like the
Chikane matter would open the door to prosecutions of ANC members. In his
affidavit in Nkadimeng 2 (FA22), Pikoli quoted from his affidavit filed before

the Ginwala Commission as to what transpired at this meeting:

“The Minister of Safety and Security was concerned about the decision
to proceed with the prosecution and with Advocate Ackermann’s
involvement in the process and the issue of whether it was Advocate
Ackermann or me who was behind the decision to prosecute.

The Minister of Social Development was concerned about the impact of
the decision to prosecute on the ranks of ANC cadres who were worried
that a decision to prosecute in the Chikane matter would then give rise
to a call for prosecution of the ANC cadres themselves arising out of
their activities pre-1994.

The Minister of Defence had concerns about where the decision to
prosecute rested — did it rest with me or did it rest with Advocate
Ackermann.

223
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| explained to the Ministers that the decision to proceed with the
prosecution rested with me as did all other decisions in regard to
postTRC prosecutions being considered by the PCLU. | assured them
that no prosecution would be undertaken without my specific direction
and reiterated my concern about the delay in the process particularly in
view of the requirement that | report to parliament on these matters.

The Minister of Defence appeared satisfied with my explanation that |
would exercise the decision as to whether there was a prosecution or
not. The Minister of Safety and Security appeared to continue to be

3

worried about the involvement of Advocate Ackermann. | have no
recollection of a particular position adopted by the Acting Minister of
Justice.”

This meeting pointed to what was probably the overriding concern of
government, namely that pursuing a TRC case, like the Chikane matter, would

place pressure on the NPA to pursue cases against ANC members.

In 2006 Pikoli was again summoned to a further meeting which took place at
the office of the Presidency. At this meeting Pikoli proposed that Dr Silas

Ramaite, the Deputy National Director of Prosecutions, should chair the Task
Team, given the adverse views of Ackermann and to get the Task Team

working. The proposal was accepted.

Subsequent to this meeting, there was a further meeting of Ministers in the

security cluster at the office of the Minister of Safety and Security. This was

224
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attended by the Minister for Safety and Security, the Minister of Social
Development, Acting Minister Didiza, Selebi, various DGs and Mr. Jafta. The
proposal for the establishment of a working group was put to the Ministers,
and it was accepted. After this meeting, in early October 2006, Pikoli again
sent letters to the various Directors General, Selebi and the DSO inviting them

each to nominate a senior official to serve on the ITT.

229. The ITT met for the first time on 12 October 2006. Pikoli attended the opening
session of the first meeting together with his adviser, Ms. Kalyani Pillay, the
Directors General of the NIA and Justice and Mr. Jafta from the Presidency.
Pikoli did not participate further in the activities of the Task Team. According
to Macadam, the NPA representatives on the ITT were Ackermann and

Ramaite. Macadam noted in his affidavit (at p 796 at para 30, p801) affidavit

4

(FAS5) that on occasions when he stood in for Ackermann at meetings of the

ITT, that:

“... the task team was predominantly comprised of members of the
intelligence community who were more intent on cross-examining me
as to why matters should be investigated rather than addressing the
issue of all the outstanding cases.” (Bold added) U&N
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It is interesting to note that Mr. Loyiso Jafta, Chief Director in the Presidency,
who had an intelligence and security background, was present at the meetings
of the ITT. Strictly speaking he should not have been there, as Part B of the
Amendments, did not provide for a member of the Presidency to be part of the
group assessing the TRC cases. This indicated that the Presidency intended

to have direct involvement in the decisions relating to the TRC cases.

Meanwhile Pikoli had received further representations from the suspects in the
Chikane matter claiming that they had received indemnity against prosecution
in terms of the Indemnity Act 35 of 1990. Pikoli sought an independent opinion
from a senior counsel who advised him in November 2006 that the claimed
indemnities were no bar to prosecution and that Act 35 of 1990 had been

repealed in 1995.

Ramaite reported to Pikoli that at the ITT meeting on 25 October 20086,
Ackermann had presented an audit report of all the TRC cases in the
possession of the PCLU. Ramaite also reported to Pikoli that at the 6
November 2006 meeting of the ITT, Joseph Lekalakala, a senior officer in the
SAPS Crime Intelligence Division, stated that National Commissioner Selebi

5

believed that Chikane was not interested in a prosecution. However,

Ackermann advised that Chikane had left the matter in the hands of the NPA.

226
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In early December 2006 Pikoli was advised by Ramaite that Selebi was
insisting that Chikane had not been consulted about the proposed prosecution.
This claim was rejected by Pikoli since he knew that Chikane had been
extensively consulted. According to Pikoli, he had personally met with
Chikane during 2006 and 2007, who advised that while he may have forgiven
his perpetrators, insofar as the application of the law was concerned, the
matter must take its ordinary course. Pikoli asserted that Chikane said that if
a decision was made to prosecute, he would accept that. Although Pikoli was
aware that Ackermann had discussed the matter with Chikane as far back as
2004, he instructed Ackermann in December 2006 to once again visit Chikane

to confirm his position.

According to Ackermann, on 6 December 2006, the PCLU received a letter
from the head of the SAPS Legal Support section, Major General PC Jacobs,
representing the view of the National Commissioner, which bluntly stated that
before any prosecutorial decision could be made in respect of the TRC cases,
the Task Team must submit a final recommendation to a Committee of
Directors General in respect of each case, which in turn must advise the NDPP

who to prosecute or not.

Towards the end of 2006 it became clear to Pikoli that “powerful elements

within government structures were determined to impose their will on my

227
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prosecutorial decisions.” In this regard in his Nkadimeng 2 affidavit (TN7 at p

170) (FA22), Pikoli quoted from his affidavit filed before the Ginwala Enquiry:

“In December 2006 Dr Ramaite reported to me in regard to the
contention raised by Mr. Selebi through Commissioner Jacobs that it
was the function of the Task Team that it should make a final
recommendation to a body identified as the “Committee of Directors
General” which would in turn make recommendations to me. In essence
the proposal made by Mr. Selebi and subsequently supported by the
Directors General of Justice and NIA amounted to a reversion to a
twostage process in which my decision on any prosecution would be
dependent upon a prior recommendation by an intervening committee
of directors general which would be subject to the same constitutional
challenge as had led to the rejection of this proposal in 2004.

It became clear to me that there was a material misunderstanding in
regard to the role of the Task Team and that unless this was resolved, |
would not be able to carry out my functions within the contemplation of
the relevant legislation and as envisaged by the Government.”

The penny finally dropped with Pikoli towards the end of 2006. Up until this
point he had operated on a good faith basis that his counterparts in the other
departments in the ITT would support him to resolve the TRC cases. In fact,
they never had any such intention. It is quite apparent that they saw their role
as clamping down on the cases from proceeding. Since it appeared to them
that Pikoli might act on an independent basis, the communication from Maj
Gen Philip Jacobs made it abundantly clear that Pikoli was not to act without

their permission.

228
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It was becoming apparent that the central concern of government leadership
was that the pursuit of the TRC cases could precipitate cases against ANC
members, and for that reason all cases had to be stopped, even if it meant
denying justice to the families of Nokuthula Simelane, the Cradock Four and

others.

Deliberations on a further immunity

376.

377.

During July 1998, former SADF Generals called for a blanket amnesty for all

sides. See the SAPA press release dated 14 July 1998 annexed hereto

marked FA54.

In March 1999, the TRC denied the amnesty application of 37 ANC leaders,

which included then Deputy President Mbeki.

377.1. The application was denied since it did not disclose any individual

offences. See the SAPA press release dated 4 March 1999 annexed

hereto marked FASS.
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377.2. Shortly thereafter, Mbeki informed Parliament that government was
considering further amnesty proposals that had been put forward by

SADF generals. See the article titted ‘Generals, ANC members talk

about amnesty’ dated 1 January 2002, annexed hereto marked FA56.

377.3. Mbeki also sought to adjust the TRC legislation to allow for the grant of
amnesty for collective responsibility, without the need for individual
disclosure. An ANC spokesperson suggested that the SADF generals

had promised to “come clean” but only if they were guaranteed amnesty.

See the SAPA press release titled “Mbeki wants changes to TRC rules

on amnesty” dated 22 May 1999 annexed hereto marked FA57.

Bubenzer in his book in a chapter titled “Bargaining Over the TRC'’s Legacy”
detailed secret consultations between the ANC

government and

representatives of the SADF and the security police from 1998 until early 2004.
The main aim appeared to be to reach agreement on a legislative solution on
how to avoid prosecutions in the wake of the TRC. A copy of the relevant

extracts from Bubenzer's book are annexed hereto marked FA58.

According to an interview conducted by Bubenzer with former police
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commissioner and head of the Foundation for Equality Before the Law (FEL),
Johann van der Merwe, in Pretoria on 5§ May 2006, former President F.W. de

Klerk assumed a central role in the consultations. According to Bubenzer:

379.1. De Klerk often consulted with President Mbeki directly or with other

highranking members of the government.

379.2. The FEL's aim was to find a solution to avoid the prosecution of former

members of the SAP who had not received amnesty.

379.3. Since a general amnesty was not politically or constitutionally feasible,
the FEL proposed an indemnity procedure based on admission of the

crime committed, but without the need to make full disclosure.
379.4. The talks continued until 2004, without an agreement being reached.

380. However, the approach proposed by FEL in relation to the ‘admission of
crimes but no full disclosure’ was adopted by the Pardons Reference Group
established by President Mbeki under the Special Dispensation for Political

Pardons in 2007.

381. According to an interview conducted by Bubenzer with former SADF General

Jan Geldenhuys (Geldenhuys) in Pretoria on 10 May 2006, consultations

9
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between government and a group of high-ranking former generals of the SADF

commenced during 1998.

381.1. Former Chief of the SADF, General Constand Vilioen was approached
by Jacob Zuma, then Deputy President of the ANC with the aim of
discussing questions of criminal accountability arising from the past.
Viljoen referred Zuma to Geldenhuys and the Contact Bureau (known in

Afrikaans as the Kontak Buro).

381.2. As with the police negotiations, these talks were aimed at finding a
mutual arrangement to avoid post TRC trials through a new indemnity
mechanism. The government was represented by Jacob Zuma, who

became Deputy President of South Africa in June 1999 (Zuma).

381.3. The talks were mediated and facilitated by Johannesburg businessman
Jurgen Kogl, who was closely connected to leading ANC members.

Apart from Zuma, other high-ranking members of the ANC, such as

Penuell Maduna (then Justice Minister), Mathews Phosa, Sidney
Mufamadi and Charles Nqakula also participated from time to time. On

various occasions Thabo Mbeki was also present, initially in his capacity

as Deputy President, and later as President.
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381.4. The SADF was represented by Geldenhuys and other generals. Both
sides had legal advisers present. The talks continued until early 2003,

with a few follow-up meetings held in 2004.

381.5. Bubenzer explored the motivation of the government in reaching out to

the SADF generals in two interviews conducted with Jurgen Kogl on 12
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383.

10

May 2006 and 14 June 2006. Apparently, the government was, for
amongst other reasons, interested in persuading the generals to
come clean on its past third force operations in KwaZulu Natal and
in particular to disclose the sites of arms caches, which could be
used in future

>
political violente:

i )
“\) al _.» .
On t21*nl!)ecember 2019 investlgatlve journallst and fvauthor Michael
Schrhidt, ‘\\ ~

L
conducted an interview in Hartbeespoort with Majo};General Dirk Marais

(Marals),,former Deputy Chief of the Army and the Convenof: of the SADF
Contact (Bureau f Schmldts conflrmatory affidavit is annexed hereto
marked FA§9 Schmldt \\/\vrltes in hIS book ‘Death Fllght’ that, according
to Marais, thef govemment was seekmg a qu:d pro quo.’ Coples of the
relevant extracts frorﬁ ‘Death Fllght’ are annexed hereto marked FA60.
Marais claimed that Mbeki indicated in their discussions that:

“They don’t want, us to be icharged — and they don’t want them to
be charged”

Marais said in the interview that on his side at the talks were former
Defence

Minister General Magnus Malan, former Chiefs of the Defence Force
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the Army General Kat Liebenberg — although sometimes they brought in
other generals such as former Surgeon-General Niél Knobel, or one of

the former Chiefs of the Air Force, as required.

Marais told Schmidt that on the ANC/Government side, Mbeki's team
usually

consisted of the “security cluster”, which initially included Minister of
Defence .
~AVOYEG O £
Joe Modise, Mmlster of Safety and Securlty Sydney Mufamadi and
wIN YOy
Minister @f
W
~ 11

AN
Justice Dullah Omiaf. Aecording to Schmidt, when Mbeki became

President, J
/ %
)

A S

Zuma’s “secunty Cluster™ team would most. Ilkely hav /e mclﬂc;léd Minister
Of 7 f:““\ £

. :;: £ s { / P
Defence Mosiuoa i_L;ng‘ta, M’i"n‘iﬁter-of Justice Penuell Maduna (replaced

by
Brigitte Mabandla'in Mbeki’s second Cabinet), Minister of Intelligence Joe

Nhlanhia (replaced by Ronnie Kasrils), and Minister of Safety and

Security Steve Tshwete (replaced by Charles Ngakula).

On 5 May 2020, former Minister of Intelligence Kasrils emailed Schmidt
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regarding the ANC-SADF talks advising that he had ‘no knowledge of
virtually all the meetings and developments arising from such talks.’

Schmidt no longer has a copy of this email.

Schmidt notes in his book, that during the interview, Marais showed him
an

unsigned handwritten letter he prepared for the signature of the former

Chiefs of the SADF«ln early 2004 Marals permitted Schmidt to take
photographs omhe letter. The letter was addre*ééed to Deputy President

Zuma, .8 nd it recalled the initiation of the series of secn;} high-level talks
\\ - i :
é\ the gévernment and former SADF General ,e“py of which is

/

annexed hereto marked FAG61.

Ef-

be

Y

The letter stated inter alia:
!

iy '
\ \ f

‘A precess oflcommunlcatmg between the ANC initiglly and the
government lately with-the former chlefs of the/ SA Defence Force
was initiated tby the Deputy Presudent of South Africa Mr T. Mbeki
.when he apprqgched ‘General C.L. Vilioen in 192 (SIC) General
Vlljoen after consultation with the former Chiefs of the Defence Force
within: the structure of the SADF "Contact Bureau conveyed our
preparedness to communicate with Mr Mbekl in his capacity as
Deputy PreS|dent and President of the NEC of the ANC.

A convenor, Mr J. Ko;g»l,' apparently empowered by Mr Mbeki,
arranged for a meeting at his house in Johannesburg. That meeting
was in the form of discussions followed by a dinner hosted by Mr
Kogl. It was attended by Mr Mbeki and various of his ministers as well
as the Premier of

Mpumalanga Mr M. Phosa, [leader of an ANC lobby arguing that its

12

members be protected from prosecution], and by us the former

Chiefs of the SADF. S»/

\J
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There was enthusiastic agreement that the commenced
communication should be continued and that more meetings should
follow. We, the former Chiefs of the SADF, being aware of the Deputy
President’s tight work schedule, suggested that he appoint one of his
ministers to represent the ANC in future deliberations. Mr Mbeki,
however expressed the opinion that the process of communication,
which was mutually agreed to, was so important to him that he
preferred to remain the prime representative of the ANC in future
deliberations.

Many deliberations followed and mutual agreements were reached.
When Mr Mbeki couid not attend, he authorised somebody, usually
a minister, andflatgf'?)‘”m ﬁv\be £ ﬁ% ecame president in 1999, you
[Deputy President-Jacob 2um;%;'reﬁresieﬁ!1;tgg him.
w N

In e)geﬁc“:i‘@h}n of mutual decisions, much ‘{a‘fﬁgrf[gwas put in by the
Contdct Bureau_and some of your ministers ‘togp,l:épare papers and
sU”b%issions for acceptance.by the Deputy\Preside;atignd later on the
President. /... c A
I / N LT

[n similar fashion, we the former Chiefs of the SADF as members of
the fo!rum were flown to Cape Town for discusé‘\ions with Ministers
MadL;na and Nqgakula and thereafter with you on 17 Febfuary 2003.”

} / ¢ "'\ ] 3
‘Former Premier “(_an‘ra’Bm\blarjga, MriMathews Phosa,jin a télephonic call
! !

3 ' “:;‘-. . e — = Ity
t0"Schmidt 3ﬁ2 June 2020, denied the claim of Mayéis that'he had been

~
e

involved in an ANC ‘-'I‘bbg)«( E){Jrsbing protecti\on'fro‘m prosecution.

Bubenzer wrltes that Geldenhuys and Kégl ad,vifséd"him that by the end
of 2002, the cc;ﬁs.udltin‘g;,parties:ha‘d agljeéd on a detailed proposal for the
enactment of a legal mechanism which amounted to a new amnesty. It
envisaged an amendment to the Criminal Procedure Act to allow for a
new kind of special plea based on the TRC's amnesty criteria, followed

by an inquiry by the presiding judge.
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government arranged for “a law writer in Cape Town” to come up with the
new legislation.
392. On 17 February 2003, a delegation of SADF generals led by Geldenhuys
met
with Justice Minister Penuell Maduna and Police Minister Charles
Ngakula in Cape Town. The law drafter (a state official in the Department

of Justice) was called tif t§: réad éut’ttie proposed legislation. Marais

o S J [ [
T ‘*e %-z"v &
indicated to.Sthnidt: /\/ s
T4 " \\‘ p
s
Wy A TN & il .o, nY , ,,/Jf s, .
¥..%and when"he finished, we said ‘But tha{ s got n/o;c/hmg to do with

,wi‘i’S""f.. because they [said] they will grant aersty to &veryone who

\Will make a full statement of his [crimes committed] so General
Geldeﬁhuys said ‘No, we-den’t need that. All ou‘r\peoplgwho wanted
to make statements and-ask for»forgiygness already went'to the TRC.
Our other people .. don’t have to do that, so this means nothing to
us ! The whﬁle th‘i{19 collapsed /

14

there ... This whole éonver.s,‘ation‘ ccllfé“:p\sqd. (At pagé’#1'46 of Death

Flight).

393.  According to Schmidt; the differences between the sides were now
irreconcilable: the generals wanted a post TRC law granting a new
blanket amnesty with no disclosure required - but the government
appeared only willing to offer an amnesty based on full disclosure to be

decided on a caseby-case basis.
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394, The talks between the SADF Generals and the government came to a
close

during 2004, without resolution, as was evident from Marais’ 2004 letter

to Deputy President Zuma referred to above:

“In spite of such submissions and apparent acceptances, little
notable implementation was effected by the ANC or government.

Agreement pr},«e_,u%siﬁﬁﬁ?irhé m_éﬁ*gr,swaﬁs again confirmed, yet more
than a yegﬁléf@ no sign of implementation has become apparent,
. PAY BN :

nelth%@wafs there any effort on your bpréaahi to inform us of any
progg ss which could lead to eventual impléﬁﬁeh}ation.

L. A ) ~ "Ir’_é s -

,-‘I;ﬁz;\‘view oj/the above, you are requested toﬁr;;rm us of the
“deésirability from your point of view to kee;}‘t{]e door open for further

_'co-operation.”

.

395. D;e'puty P{‘resident Z,umé‘did not respoqé to'the letter.
i

YOUR RIGHTS AND OBLIGATIONS
9. You are ertitled to attend the hearing at which the evidence relating to the

above allegations{[a‘hdwany other that may be led against you, is presented.

You may be represented by alegal practitioner of your choice.

10. Rule 3.4 requires that, within fourteen (14) calendar days of this notice, you
submit a statement in the form of an affidavit responding to the allegations.
Your affidavit must specify which parts of the evidence are disputed or

denied, and set out the grounds for such dispute or denial. &

QQ/



11. If you wish to—

a. give evidence yourself;

b. call any witness in your defence; or

C. cross-examine the witness. whose ewdence implicates you,
PR 1
L LIS *

“/, /;i .
N Vr
you must. apply in wntmg to the Commission for ‘ieave to do so within
"\Ib “w \,b

four&en (14) caléﬁe;r days of this-notice, az\”‘ceg\pamed pa; your affidavit.

*

O / 5 \

12. You .may als@/ apply for leave to make written and/or oral:§ubmissions
regarding thei findings or conclusions that the C_hairpersor\i shou;l*'d draw from
‘ » 1\

the gvidence%\relating;‘io you. ) /
R /

e 73 /
COMMUNICATION WITH.THE COMMISSION

13. All correspondence, applications, and affidavits must be directed to: The

Secretary of the Commissiofi [Insert Secretary’s email and postal address]

DATED at Sci — Bono Discovery Centre, Johannesburg on this 10t day of

October 2025.
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For and on behalf of the Evidence Leaders to the Judicial Commission of Inquiry

into Allegations Regarding Efforts or Attempts Having Been Made to Stop the

Investigation or Prosecution of TRC Cases.



boaying hurns.

www.bogweanabums.com

The Secretary:

The Judicial Commission of Inquiry into allegations
regarding efforts or attempts having been made to stop
the investigation or prosecution of the Truth and

Reconciliation Commission cases

Per e-mail: secretary@frc-inquiry.org.za

Dear Sir
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"SC14"

Johannesburg Office

1% Floor, 357 Rivonia Boulevard
Rivonia

P O Box 3056

Rivonia, 2128

Johannesburg

Tel: +27 (0) 11 234 0648
E-mail:

Also @ King William’s Town,
Ggeberha & Plettenberg Bay

000

Our Ref: Mr I Armoed/ Aneesa

Your Ref:

Date: 24 October 2025

Email: irvine@boagwanaburns.com
lutho@bogwanaburns.com
thembelihle@bogwanaburns.com
aneesa@bogwanaburns.com

RE: NOTICES IN TERMS OF RULE 3.3 - REQUEST FOR DOCUMENTS

1. As you are aware, we act for the following interested parties before the Judicial

Commission of Inquiry into allegations regarding efforts or attempts having been

made to stop the investigation or prosecution of the Truth and Reconciliation

Commission cases (“the Commission”):

1.1 Former President, Mr Thabo Mbeki;

1.2 Former Minister of Justice and Constitutional Development, Ms Brigitte Mabandla;

1.3 Former Minister for Intelligence Services, Mr Ronald Kasrils;

1.4 Former Minister of Security and Safety, Mr Charles Nqakula; and

N
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1.5 Former Acting Minister of Justice and Constitutional Development, and current

Speaker of the National Assembly, Mrs Thoko Didiza.

2. On 9t September; 8" October and 10" October 2025, the Commission served
notices in terms of Rule 3.3 of the Rules of the Commission on the Former President

and Ministers (“the notices”).

2.1 The notices set out allegations of political interference in the investigation and
prosecution of Truth and Reconciliation Commission cases (“the TRC cases”)

against the Former President and the Ministers.

2.2 The TRC cases seem to refer to cases that had been referred by the TRC to the
National Prosecuting Authority (“NPA”) for prosecution where amnesty had not

been granted to perpetrators by the TRC.!

2.3 The allegations contained in the notices were extracted by the Commission from
the founding affidavit in the matter of L.B.M. Calata and 22 Others v Government
of the Republic of South Africa and Others (Case No. 2025-005245) which is
before the Gauteng Division of the High Court, Pretoria (‘the Calata

application”).

3. As a result of the extraction of allegations from the affidavit, it is not always clear

what the extent of the complaint is against the Former President and Ministers.?

1 Calata Founding Affidavit (FA) at pp001-48 — 001-54 from para 95-111.
2 See for instance Rule 3.3 notice issued to the Former President, extracted paras 289 onwards where the
special dispensation for political pardons is discussed. Rule 3.3. notice issued to Former Minister l\qakula

para 234. |
N g
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Moreover, save for the annexures to the founding affidavit in the Calata application,
the notices do not attach pertinent documents that relate to some of the allegations

against the Former President and Ministers.

4. Significantly, the notices did not attach any minutes and other records of meetings

that were allegedly held by:

4.1 Ministers with the NPA’s Former National Director of Public Prosecutions, Mr Vusi

Pikoli (or his officials) in 2006,® 2007;* and

4.2 A delegation of the South African Defence Force Generals with, inter alia, the

Former President,® and the Former Minister of Security and Safety.®

5.  The notices also do not attach the dockets that are described in the extracted
paragraph 397 of the Former President’s notice as the “dockets for the prosecution

of the top ANC members, including President Mbeki.”

6. Soon after the Rule 3.3 notices were received, the Former President and Ministers
asked the Commission and were allowed more time to file statements in response

to the allegations against them.” The President and Ministers appreciate the

3 Rule 3.3 notice issued to the Former President, Former Ministers Ngakula and Mabandla, and Former
Acting Minister Didiza, extracted para 224-227.
4 Rule 3.3 notice issued to the Former Minister Mabandla, extracted para 247, 254, 262-264, Rule 3.3 notice

issued to the Former Minister Kasrils, extracted para 262-264; Rule 3.3 notice issued to the Former
5 Rule 3.3 notice issued to the Former President, extracted para 379 and subparas, extracted para 379-
386.
7 The correspondence detailing the requests and responses can be made available on request.

\_&‘/ 3

President, extracted para 264 and subparas;
8 Rule 3.3 notice issued to the Former Ministers Kasrils, extracted para 384.



indulgence and are working in earnest (assisted by their legal team) to produce the

statements as soon as possible.

In order to ensure that the statements address the complaints in full and given that
the Former President and Ministers exited their roles in the Executive almost two
decades ago, we ask that the Commission provide us with any pertinent documents
that may assist with crystalising the extent of the complaints against the Former
President and Ministers — in particular, but without any limitation, those identified
above. For example, where reference has been made to meetings or documents
(as noted in paras 4 and5 above), if the Commission has the relevant documents,
we ask that the documents be made available to us as soon as possible. If not, but
the Commission has information on where the documents are located, indication of
whether the Commission is obtaining the documents from such sources, and to

provide them to our clients in due course.

We would also appreciate any contemporaneous records that the Commission may
have, sourced from relevant Departments/Offices and/or Parliament and/or

proceedings that help to shed light on the allegations contained in the notices.

We look forward to your response.
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Yours faithfully

Boqwana Burns Inc.
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Tue 2025/10/28 18:56

LD  Lutho Dzedze <lutho@bogwanaburns.com>
O RE: REQUEST TO THE CORRESPONDENCE - WEBBER WENTZEL

To @ Secretary;  Evidence Leaders; O Investigations; O Evidenca Leaders

Dear Counsel

We refer to the email below and the attached letter from Webber Wentzel dated 29 September 2025.

Wherein in paragraph 8 they state that they have provided the Commission with digital links of the statements of their above-mentioned witnesses.

We are aware that in the Pre-Hearing meeting it was decided that all relevant documents would be shared on the Commissions website, which we understand might take some time.
We thus humbly request for the statement of Adv Vusi Pikoli while the Commission Team is still busy with the migration of documents to the website.

Yours faithfully

Lutho Dzedze
Associate

000

Port Elizabeth Office Johannesburg Office King Willlams Town Office Plettanbarg Bay Office
84 - 6th Avenue 1st Floor 43 Beaumont Road Bitou office Centre
Newton Park 357 Rivonia Boulevard King Williams Town 1 Rietviei Road, N2
PO Box 70472 Rivenla PO Box 16136 Plettenberg Bay
Newton Park, 6065 PO Box 3056, Rivonia, Amathote Valley PO Box 70472

Tal: 27 10\ 41 AR4 2038 Jahannesbura. 2128 BRIR Nawton Park. RDSK
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Tue 2025/10/28 19:33

LD  Lutho Dzedze <lutho@bogwanaburns.com>

O RE: Filing of lists of witnesses and submissions on implicated person by Calata and twenty-five others
© Secretary

ear Advocate
te confirm receipt with thanks.
egards

utho

rom: Secretary <secretary @trc-inquiry.org.za>
ent: Tuesday, 28 October 2025 19:14
o: Lutho Dzedze <lutho@bogwanaburns.com>

¢: Evidence Leaders <evidence.leaders(@trc-inquiry.org.za>; Investigations <investigations@trc-inquiry.org.za>
ubject: FW: Filing of lists of witnesses and submissions on implicated person by Calata and twenty-five others
nportance: High

iear Sir/Madam,

Ve acknowledge receipt of your email. Please find herewith, the link to the documents as well as documents in PDF, for your attention. Should you require more information, please do not hesitate to contact me.

hope you find the above in order.
ind Regards,

Adv Mphothu Thokoa
Secretary

e
4 s TRCCASES INQUIRY
Egn\; ; «27 80 1229052

/o



The Secretary:

The Judicial Commission of Inquiry into allegations
regarding efforts or attempts having been made to stop
the investigation or prosecution of the Truth and

Reconciliation Commission cases

Per e-mail: secreta tre-inquiry.org.za

Dear Sir

"SC17"

Johannesburg Office

1%t Floor, 3567 Rivonia Boulevard
Rivonia

P O Box 3056

Rivonia, 2128

Johannesburg

Tel: +27 (0) 11 234 0648
E-mail:

Also @ King William's Town,
Ggeberha & Plettenberg Bay

000

Our Ref: Mr I Armoed/ Aneesa

Your Ref:

Date: 03 November 2025

Email: irvine@bogwanaburns.com
lutho@bogwanaburns.com

i bogw .com
aneesa@bogwanaburns.com

RE: NOTICES IN TERMS OF RULE 3.3 - REQUEST FOR DOCUMENTS

1. We refer to the above matter, our letter dated 24 October 2025, and your

subsequent correspondence addressed to former President Mbeki and former

Minister Mabandla dated 29 October 2025. We refer to Mr Mbeki and Mrs Mabandia

as “our clients” in this letter.

In your latest letter, the Commission requests that our clients provide information

concerning any decisions, discussions or policies relating to the investigation and

prosecution of Truth and Reconciliation Commission (“TRC") cases. You further

request that they provide any documents to which they had access during their



tenure in government — including memoranda, correspondence, meeting minutes,

and other records relevant to TRC matters referred for investigation or prosecution

Our clients have been out of government service for nearly two decades. All official
documents and records in their possession at the time were left with their respective
departments upon their departure. It has never been open to them to retain or
remove government documents into private custody. This is precisely why, in our
letter of 24 October 2025, we requested from the Commission copies of the
information and materials relied upon in issuing the Rule 3.3 notices, such as the
minutes of meetings or other documentary sources that formed the basis of the

Commission’s decision to issue Rule 3.3 notices.

While the Commission undertook to revert to us regarding that request, no such
response has been received. Instead, the Commission has issued further
correspondence to our clients seeking the very same documents and information
that we, on their behalf, have already asked the Commission to provide.
Respectfully, it should have been clear from our prior correspondence that our
clients do not possess any documents or records capable of assisting the

Commission in this regard.

We also refer to the Commission’s letter of 29 October 2025 to Mrs Mabandla, in
which the Commission acknowledges that it intended, but failed, to dispatch its
Request for Information letter to her on 15 October 2025. The Commission further

concedes that, as a result of this administrative error, Mrs Mabandia’s name was
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erroneously included among those Ministers alleged to have failed to cooperate with
the Commission’s request for information. The Commission’s apology for this

oversight, and its stated intention to issue a corrective media statement, are noted.

6. However, the letter referred to as the “original” request remains undated. If it pre-
dates our 24 October 2025 correspondence, it is unclear why the Commission did
not reference it in its reply to our earlier request. This omission adds to our clients’

concem regarding the procedural handling of this matter.

7. Our clients remain willing to cooperate fully with the Commission and to assist its
work to the extent possible. However, the current approach has rendered

meaningful engagement difficult.

8. Lastly, we request that the Commission provide us with a copy of:

8.1 The public statement that referred to Mrs Mabandia’s alleged non-cooperation;

and

8.2 The corrective media statement which the Commission indicated it would issue to

reclify the error.

9. We look forward to your response.
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Yours faithfully

Boqwana Burns Inc.



boquing hurns.

www.bogwanabums.com

The Secretary:

The Judicial Commission of Inquiry into allegations
regarding efforts or attempts having been made to stop
the investigation or prosecution of the Truth and
Reconciliation Commission cases

Per e-mail: secretary@trc-inquiry.org.za

Dear Madam

RE: WITNESS STATEMENTS IMPLICATING OUR CLIENTS

53

2
"SC18"

Johannesburg Office

1% Floor, 357 Rivonia Boulevard
Rivonia

P O Box 3056

Rivonia, 2128

Johannesburg

Tel: +27 (0) 11 234 0648
E-mail:

Also @ King William’s Town,
Ggeberha & Plettenberg Bay

000

Our Ref: Mr I Armoed/ Aneesa

Your Ref:

Date: 09 December 2025

Email: irvine@bogwanaburns.com
lutho@bogwanaburns.com
thembelihle@boqwanaburns.com
aneesa@bogwanaburns.com

1. We refer to our letters to the TRC Commission of Inquiry (“the Commission”)

dated 03 November 2025 and 07 November 2025; wherein we requested that

the Commission provide us with witness statements and documents of the

Calata Group of Witnesses that will be relied on by the Commission.

2. Inresponse to our request of 07 November 2025, you advised that our concerns

will be forwarded to Webber Wentzel, the attorneys of record for the Calata

Group of Witnesses for their response. We once again wish to put on record that

we find this approach undesirable as the Evidence Leaders seems to have

outsourced the responsibility to some group of witnesses. We reiterate that we



41.

4.2.

are responsive to the Commission and Evidence Leaders and not Webber

Wentzel.

We further refer to our Mr Bogwana’s virtual meeting with the Commission’s
Chief Evidence Leader, Adv Ishmeal Semenya SC, where he requested for the
filing of the witness statements to be made on or before the 12 January 2026.
This was also discussed with our Counsel and below is our response to both of

the above points.

As directed by the Commission, we proceeded with the request. In response to

our request, Webber Wentzel did not provide witness statements, rather it:
provided a list of their witnesses; and

reference to various paragraphs from affidavits filed in the High Court for
purposes of the litigation before that Court (“Calata litigation”), that they would

be relying upon.

It must be placed on record that this approach is unhelpful in preparing our
clients’ statements for the Commission; as we simply do not know the case we
must answer in relation to our clients. Treating paragraph references from
different proceedings as a substitute for coherent witness statements is, at best,
an untenable approach and makes it difficult for clients to be convinced of their

participation in this matter. For example:

\
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5.1 Webber Wentzel has advised that Mr Lukhanyo Calata intends to rely on his entire
founding affidavit in the Calata litigation. You will appreciate that we are familiar
with that affidavit, given that our clients sought to intervene in the High Court
proceedings. Our understanding is that that Affidavit seeks to justify a different
relief than what the Commission seeks to achieve. So, the Affidavit is wholly

inadequate.

5.2 It is the Commission that requires our client’s attendance and must have on its
own satisfied itself of the basis for our client's appearance. To this end we need
the Commission’s own questions and specific issues that our client are required

to address.

5.3 In relation to Mr Michael Schimdt, we are advised that the Commission will rely on
paragraphs 382 to 394 of the Calata founding affidavit and Annexure FA59. For
clients to be required to answer on the opinions expressed in books is most
undesirable. We have nevertheless looked at relevant extracts, with reference to

specified paragraphs:

382 On 21 December 2019, investigative journalist and author, Michael
Schmidt, conducted an interview in Hartbeespoort with Major-General
Dirk Marais (Marais), former Deputy Chief of the Army and the Convenor
of the SADF Contact Bureau. Schmidt’s confirmatory affidavit is annexed
hereto marked FA59. Schmidt writes in his book ‘Death Flight' that,

according to Marais, the government was seeking a quid pro quo. Copies
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of the relevant extracts from ‘Death Flight' are annexed hereto marked

FA60. Marais claimed that Mbeki indicated in their discussions that:

“They don’t want us to be charged - and they don’t want them to be

charged”

383. Marais said in the interview that on his side at the talks were former
Defence Minister General Magnus Malan, former Chiefs of the Defence
Force Generals Constand Viljoen and Jannie Geldenhuys, and former
Chief of the Army General Kat Liebenberg - although sometimes they
brought in other generals such as former Surgeon-General Niel Knobel,

or one of the former Chiefs of the Air Force, as required.

384. Marais told Schmidt that on the ANC/Government side, Mbeki’s team
usually consisted of the “security cluster”, which initially included Minister
of Defence Joe Modise, Minister of Safely and Security Sydney
Mufamadi and Minister of Justice Dullah Omar. According to Schmidt,
when Mbeki became President, Zuma’s "securily cluster’ team would
most likely have included Minister of Defence Mosiuoa Lekota, Minister
of Justice Penuell Maduna (replaced by Brigitte Mabandla in Mbeki’s
second Cabinet), Minister of Intelligence Joe Nhlanhla (replaced by
Ronnie Kasrils), and Minister of Safety and Security Steve Tshwete

(replaced by Charles Nqakula).

Nl
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385 On 5 May 2020, former Minister of Intelligence Kasrils emailed Schmidt
regarding the ANC-SADF talks advising that he had ‘'no knowledge of
virtually all the meetings and developments arising from such talks.’

Schmidt no longer has a copy of this email.

386  Schmidt notes in his book, that during the interview, Marais showed
him an unsigned handwritten letter he prepared for the signature of the
former Chiefs of the SADF in early 2004. Marais permitted Schmidt to
take photographs of the letter. The letter was addressed to Deputy
President Zuma, and it recalled the initiation of the series of secret, high-
level talks between the government and former SADF Generals, a copy

of which is annexed hereto marked FA61. The letter stated inter alia:

‘A process of communicating between the ANC initially and the
government lately with the former  chiefs of the SA Defence Force was
initiated by the Deputy President of South Africa Mr T. Mbeki when he
approached General C.L. Viljoen in 19? (sic). General Viljoen after
consultation with the former Chiefs of the Defence Force within the
structure of the SADF Contact Bureau conveyed our preparedness to
communicate with Mr Mbeki in his capacity as Deputy President and

President of the NEC of the ANC.

A convenor, Mr J. Kogi, apparently empowered by Mr Mbeki, arranged

for a meeting at his house in Johannesburg. That meeting was in the form

5
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of discussions followed by a dinner hosted by Mr Kogi. It was attended
by Mr Mbeki and various of his ministers as well as the Premier of
Mpumalanga Mr M. Phosa, [leader of an ANC lobby arguing that its
members be protected from prosecution], and by us the former Chiefs of

the SADF.

There was enthusiastic agreement that the commenced communication
should be continued and that more meetings should follow. We, the
former Chiefs of the SADF, being aware of the Deputy President’s tight
work schedule, suggested that he appoint one of his ministers to
represent the ANC in future deliberations. Mr Mbeki, however expressed
the opinion that the process of communication, which was mutually
agreed to, was so important to him that he preferred to remain the prime

representative of the ANC in future deliberations.

Many deliberations followed and mutual agreements were reached.
When Mr Mbeki could not attend, he authorised somebody, usually a
minister, and later on when he became president in 1999, you [Deputy

President Jacob Zuma] represented him.

In execution of mutual decisions, much effort was put in by the Contact
Bureau and some of your ministers to prepare papers and submissions

for acceptance by the Deputy President and later on the President........

Wl
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In similar fashion, we the former Chiefs of the SADF as members of the
forum were flown to Cape Town for discussions with Ministers Maduna

and Nqgakula and thereafter with you on 17 February 2003.”

Former Premier of Mpumalanga, Mr Mathews Phosa, in a telephonic call
to Schmidt on 2 June 2020, denied the claim of Marais that he had been

involved in an ANC lobby pursuing protection from prosecution.

388 Bubenzer writes that Geldenhuys and Kogi advised him that by the end

389

of 2002, the consulting parties had agreed on a detailed proposal for the
enactment of a legal mechanism which amounted to a new amnesty. It
envisaged an amendment to the Criminal Procedure Act to allow for a
new kind of special plea based on the TRC’s amnesty criteria, followed

by an inquiry by the presiding judge.

By late 2002 the proposal and draft legislation had been finalised by the
Justice Department and was ready to be presented to Parliament for
enactment. However, it first had be approved by President Mbeki, who
ultimately rejected it in early 2003. Nonetheless, as has been set out
above, the essential ideas remerged in the subsequent amendments to

the Prosecution Policy.

390 At the ANC’s 51st national conference in December 2002 in

Stellenbosch, a discussion of guidelines for a broad national amnesty,
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possibly in the form of presidential pardons, was scheduled. According to
the head of the ANC presidency, Smuts Ngonyama, the ANC supported
the idea of introducing a new amnesty law. He added that his party was
generally against running trials in the style of the Nuremburyg trials, since
this would occur at the cost of nation-building. | attach hereto a copy of a

news article marked FA62.

Prior to Mbeki's rejection of the amnesty legislation in early 2003, the
SADF generals appeared to be on the brink of a breakthrough. Marais
advised Schmidt in the aforesaid interview that after 7 years of
negotiations, the generals and the Cabinet’s security cluster had agreed
on a legal framework for a post-TRC amnesty process. According to
Marais the government arranged for “a law writer in Cape Town" to come

up with the new legislation.

392 On 17 February 2003, a delegation of SADF generals led by Geldenhuys

met with Justice Minister Penuell Maduna and Police Minister Charles
Nqakula in Cape Town. The law drafter (a state official in the Department
of Justice) was called in to read out the proposed legislation. Marais

indicated to Schmidt:

“ . and when he finished, we said ‘But that’s got nothing to do with us’...
because they [said] they will grant amnesty to everyone who will

make a full statement of his [crimes committed] so General
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Geldenhuys said ‘No, we don’t need that. All our people who wanted
to make statements and ask for forgiveness already went to the TRC.
Our other people ... don’t have to do that, so this means nothing fo
us .... The whole thing collapsed there .... This whole conversation

collapsed...” (At page 146 of Death Flight).

According to Schmidt, the differences between the sides were now
irreconcilable: the generals wanted a post TRC law granting a new
blanket amnesty with no disclosure required - but the government
appeared only willing to offer an amnesty based on full disclosure to be

decided on a case-by-case basis.

394 The talks between the SADF Generals and the government came to a

close during 2004, without resolution, as was evident from Marais’ 2004

letter to Deputy President Zuma referred to above:

“In spite of such submissions and apparent acceptances, little notable

implementation was effected by the ANC or government. ...

Agreement on outstanding matters was again confirmed, yet more than
a year later, no sign of implementation has become apparent, neither was
there any effort on your behalf to inform us of any progress which could

lead to eventual implementation.
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In view of the above, you are requested to inform us of the desirability

from your point of view to keep the door open for further co-operation.”

395 Deputy President Zuma did not respond to the letter.

It is not clear if the Commission or the Evidence Leaders have scrutinised this and

determine its veracity and then questions to be answered by clients.

The Commission will appreciate that our clients have been out of government for
nearly twenty years. The extract referred to above, together with others, makes
reference to various meetings, written submissions, and detailed proposals. Yet
none of these documents, including meeting minutes, have been provided to us,

despite our repeated requests.

Our clients remain willing to assist the Commission. However, for us to meet the
Evidence Leaders’ deadline of 12 January 2026, we require specific questions to
each of our clients. This is precisely why, from the outset, we requested written
statements from the Commission together with the relevant documents in the
custody of government. You will agree that it is neither desirable nor fair for our
clients to be expected to guess the case they must meet; such an approach is highly

prejudicial.
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11.

In light of the above, we must again insist on receiving written statements from the
Commission, together with supporting documents, setting out clearly the case our

clients are required to answer.

To this end we wish to restate our request, that you provide us with specific
questions/issues/concerns/information that the Commission seek to be
addressed by clients, individually and collectively. For instance, allegations
against Ms Didiza relates to a meeting that allegedly took place at the late Minister
Zola Skweyiya’'s house. We require the minute of this meeting. This will assist us to

provide the statement on behalf of Ms Didiza.

For avoidance of confusion and misunderstanding we request that the Commission
and Evidence Leaders direct any correspondence with regard to this matter to

ourselves and place any request including that of dates in writing.

Yours faithfully

Wi

7/ )
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éoqwaga Burns Inc.
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