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STATEMENT BY PRESIDENT THABO MBEKI TO THE NATIONAL HOUSES OF PARLIAMENT
AND THE NATION, ON THE OCCASION OF THE TABLING OF THE REPORT OF THE TRUTH
AND RECONCILIATION COMMISSION: CAPE TOWN, APRIL 15, 2003.

Madame Speaker and Depuly Speaker;

Chairperson and Deputy Chairperson of the Councit of Provinces;
Daputy President;

Chief Justice and Members of the Judiciary;

Former Members of the Truth and Reconciliation Commission;
Ministers and Depuly Ministers;

Distinguished Premiers;

Honoured Traditlonat Leaders;

Leaders of the Chapter Nine Institutions;

Honourable Leaders of our Political Parlies;

Your Excellencies, Ambassadors and High Commissioners;
Honourable Members;

Distinguished Guests;

Feliow South Africans:

3 We have convened today as the elecled representatives of the people of South Africa to reflect on the
. work of the Truth and Reconciliation Commission, to examine its Recommendations and to find
answers, in practical terms, to the question - where to from here!

We wish to acknowledge the presence of Commissioners of the erstwhile TRC, who took time off iheir
busy schedules to join us in commending the Report to our national parliament.

I am confidant that | speak on behalf of all Honourable Members when | say to these Commissioners,
and through them, to Archbishop Desmond Tutu and the other Commissionters not present here
today, that South Africa sincerely appreciates the work that they have dane. Our thanks also go to the
staff of the Commission and alt who contributed to the success of the work of the TRC, which we are
justified to celebrate today.

They did everything humanly possible to realise lhe objeclives of a process novel in its conceptlon,
harrowing in its execution and, In many respects, thankless In balancing expectation and reality.

Our assessment of the TRC's success cannot therefore be based on whether it has brought contrition
and fargivensss, or whether at the end of its work, it handed us a united and reconciled society. For
this was not its mandate, What the TRC set out to do, and has undoubtedly achieved, is to offer us
tha signposts in the Long March to these ideals.

. What it was required to do and has accomplished, was to flag the dangers that can beset a state not
premlsed on popular legitimacy and the confidence of its citizens, and the ills that woulid befalt any
soclety founded on prejudice and a belief in a "master race”.

The extent to which the TRC ¢ould identify and pursue priorily cases; ils ability to bring to ifs hearings
all relevant actors; the attention that it could pay to civil society's role in buttressing an Hlegitimate and
illegal state; and the TRC's investigative capaclly to pursue difficult issues wilh regard to which the
actors had decided to spurn its call for co-operalion — ali ihese weaknesses were those of society and
not the TRC as such.

And, we make bold {o say that all these complexities make the product of the work of the TRC that
much more ocutstanding and impressive.

Tha pain and the agony that characterised Ihe conflict among South Africans over the decadas, 50
vividly relived in many hearings of the Commission, planted the seed of hape ~ of a future bright in its
humanity and its sense of caring.
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It is a future whose realisation gave life to the passion for the liberation of our people, of Cliver Tambo
and Chyis Hani, ihe tenth anniversary of whose passing away we mark this month. This includes
others such as Robert Mangaliso Sobukwe and Steve Bantu Biko, who passed away 25 years ago
this year and last year respectively. They joined and have since been joined by many other palriots to
whom freedom meant life itself,

We are indebted to ali of them; and wa shalt work to ensure that their memory lives on in the minds of
generations to come, inspired by our éommon determination that never egain shou!d one South
African oppress another!

At a critical moment in our history, as a peopte, we ceme to the conclusion that we must, together,
end the killing. We took a daliberate decision that a violent conflict was neither in the interest of our
country nor would it solve our problems.

Together, we decided that In the search for e solution ta our problems, nobody should be demonised
or excluded. We agreed that everybody should becoma part of the solution, whatever they might have
done and represented in the past. This related both to negotiating the fulure of our country and
working to build the new South Africa we had a¥% negotiated.

We agreed that we would nol have any war crimes tribunals or take to the road of revenge and
retribution.

When Chris Hani, a great hero of our people was murdered, even as our couniy was stlll governed
by a white minorily regime, we who represented the oppressed majority, said let those who remained
in posifions of authority in our country carry out their responsibilily to bring those who had murdered
him to book. We called on our people neiiher to take the Jaw into their hands nor to mete out blind
vengeance against those they knew as the beneficiarios of apartheid oppression.

We Imposed a heavy burden particularly an the millions who had been the victims of this oppression
to let bygones be bygones. We said to them — do nat covat the material wealth of those who benefited
from your oppression and exploitation, even as you remain poor.

Wa walked among their ranks saying that none among them should predicate a better future for
themselves on the basis of the impoverishment of those who had prospered at their expense, We said
to them that an the day of liberalion, there would be na looting. There would be celebralions and no
chaos.

We said that as {he majority, we had a responsibllity to make our day of liberation an unforgettable
moment of joy, with none condemned to remember it farever as a day of bilter tears.

We said to our people that they should honour the traditions they had built and entrenched over
centuries, never to hate people becauss of thair colour or race, always to value all human beings, end
never to turn their backs on the deeply-entrenched sentiment informed by the spirit of ubuntu, to
forgive, underslanding that the harm done yesterdey cannot be undone foday by a resolve lo harm
anofher,

Wa reminded the masses of our people of the values their movement for naticnal liberation had
upheld throughout a turbulent century, of everylhing they had done to defend both this movement and
its values, of their abligation never to betray this nable heritage. Our people heeded all lhese calls.

By reason of the generosity and the big hearls of the masses of our people, alt of us have been able
to sleep in peace, knowing that there will be no rlots in our streets, Because these conscious masses
kriow what they are about, the Truth and Reconcilialion Commission was able (o do its work enjoying
the cooperation of thase who for ages had upheld the vision of a united humanity, in which each
would be one's brother and sister. These are an heroic people whose greatest reward is the liberation
of their country,
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Of them, the TRC says: "Others did not wish to be portrayed as a 'victim'. Indeed, many said
expressly that they regarded themsolves instead as soldiers who had voluntarily pald the price of thelr
struggle...Many have expressed reservations about the very notion of 2 victim', a term which Is felt io
denote a certaln passivity and heiplessness... Military operativas of the libaration movements
generally did not raport viclations they experienced to the Commission, although many who were
arrested experienced severe torlure, This Is in all likelihood a resull of their rejuctance to be seen as
'victims', as opposed to combatants fighting far a moral cause for which they were prepared to suffer
such viokations. The same can be said for most prominent political activists and leadership

figures... The Commission did not, for example, receive a single Human Rights Viclation statement
fram any of the Rivonia trialists,”

Some of these, who had to ga through the toriure chambers of the apartheid regime to bring us our
liberly, are with us in this chamber today. There ara others who sit on the balcony as visitars, who lost
their loved ones whom they pride as liberators, and others who also suffered from repression,

Surely, all of us must feel a sense of humility in the facs of such selfless heroism and attachment to
principle and morality, the assertion of the nobility of the human spirlt that would be demeaned,
denied and degraded by any suggestion that these heroes and heroines are but mere 'vicims', who
must raceive a cash reward for being simply and deeply human.

. | know thera are some in this House who do not understand the meaning of what 1 have just said.
They think | have said what | have sald ic avoid the payment of reparations to those whom the TRC
has identified as 'victims', within the meaning of the law.

Indeed, the TRC itself makes the gratuiious comment {para 16, p 163, Vol 6) that: "Today, when the
govarnment is spending so substaniial a portion of its budgel on submarines and other military
equipment, it is unconvincing to argue that it is too financially strapped 1o meet this minimal
(reparations) commitment.”

Apart from anylhing else, the government has never presented such an argument. It is difficult to
understand why the Commission declded lo make such a statement.

Elsawhere in Vo! 6, the Rev Frank Chikane, Director General in the Prasidency and former General
Secretary of the South African Council of Churchas, is falsely reported as having made a presentation
to the Amnesty Committae, which he never did.

He [s then said to have tofd this Commitiee that he had participated in killing pecple. Wa da nat
understand how this grave and Insulting falsification found its way injo the Report of the TRC. We are
pleased to report that Archbishop Tufu has written to Rev Chikane to apologise for this inexpiicable

. account,

The poet, Mongane Wally Serple teaches us: 'to every binth its blood', And so, today we acknowledge
the pain that altendad the struggle lo give birth to the new life that South Africa has started to enjoy.
In this era of increased geapolitical tension, we dare celebrate as South Africans that we found home-
grown soiutions that set us on a course of reconstruction and development, nation-building,
reconciliation and peace among ourseives,

,‘

At this time, when great uncertainty about the futura of our common world envelops the globe, we
dars stand on mountain-tops lo proclaim our humble conlribution to the efforts of humanity to build a
stable, humane and safer South Africa, and by extension, a more stable, more humane and safer
worid.

Honourable Members,

If we should find correct answers to the question, where to from here, we will need to remind
oursetves of the objectives of the TRC from its very inception, so aptly captured in the preambie to the
Promeotion of National Unity and Reconciliation Act:
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"...the Constitution of the Republic of Sauth Africa, 1893 provides a historic bridge batwsen the past
of a deaply divided society characterised by slrife, conflict, untold suffering and Injustice, and a future
founded on the recognition of human rights, democracy and peaceful co-existence far alf South
Africans, irrespective of colour, race , class, belief or sex; )

"...the Constitution states that the pursuit of nationa! unity, the weil-belng of all South African citizens
and peace require reconciliation between lhe people of South Africa and the reconstruciion of sociely;
"...lt is deemed necessary to establish the truth in relation to past evenls as weli as the motives for
and circumstances in which gross violations of human rights have occurred, and to make the findings
known in order to prevent a repatilion of such acts in future;

“,..the Constitulion states that there is a need for understanding but nof for vengeance, a need for
reparafion but not for retaliation, a need for ubuntu but nat for victimisation”,

{ am certein that we are all at one hat lhe pursuit of natlonal unity, the well-being of all South Afrlcan
citizens and peacs, require reconcilialion among the people of South Africa and the reconstruction of
our society.

Theae are the arger and fundamental objectives that should Inform all of us as we work to give birth
to the new South Africa. The occasion of the receipt of the Report of the TRC should give us an
i opportunity to reflect on these matters, .

Both singiy and collectively, we should answer the question how far we have progressed in the last
nine years towards the achievement of the goals of national unity, national reconcliation and national
reconstruction. Both singly and collectively, we have to answer the question, what have we
contributed to the realisation of these goals.

Thasa larger queslions, which stand at the heart of what our country will be, did rot fall within the
mandate of the Truth and Reconciliation Commission. The TRC was therefore but an Important
centributor to the achievement of the targer whola, occupying an important sector within the larger
process of the building of a new South Africa,

As slated in the Act, the TRC had to help us to establish the truth in refation to past events as well as
ihe motives for and circumstances in which gross vioiations of human rights occurred, and to make
the findings known in order to prevent a repetilian of such acia in futura,

[t had to help us to promote understanding and avoid vengsance, to extend reparation to those wha

had been harmed and dlscouraga retallation, to rely on the spirit of ubuntu as a deterrent against

victimisation. .
The TRC has done its work as was required. As slipuiated in the TRC Act, we are here to make

vartous recommandations to our national parliament, arising out of the work of {he TRC. .

As {he Honourable Members are aware, there is a specific requirement in the law that parliament
should consider and take decisions on matters retating parlicularly to reparations. It would then be the
task of the Executive to Implement these declsions.

The law also provides that the nationai legislature may also make recommendations to the Executive
on olher matters arising out of {he TRC process, as it may deem fit.

Let us now turn to some of the major specific detalls ihat the TRC enjoins us to address.

The first of these is the matter of reparations.

First of all, an integrated and comprehensive response to the TRC Report should be about the
continuing challenge of reconsiruction and development: deepsning democracy and the culture of
human rights, ensuring good governance and transparency, intensifying economic growlh and social
programmes, improving citizens' safety and securily and contributing to the building of a humane and
just world order.
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The TRC also argues for systematic programmes to project the symbolism of struggle and the ideal of
freedom. This relates to such malters as academic and informal records of history, remaking of
cullural and art forms, erecting symbols and menuments that exalt the fraedam struggle, including
new geographic and place names. The government accepts these recommendations.

Spectal emphasis will continua to be paid to rehabilitation of communiiies that were subjected lo
intense acts of violence and destruction. Experience gained with the projects in Kaierus in Gauteng
and Mpumalanga in KwaZulu/Natal demonstrates that great prograss can be made in partnership
between communities and government.

Further, with regard to specific cases of individual viclims identiified by the TRC Act, government has
pul in place and will intensify programmes pertaining (e madical benefils, educational assistance and
provislon of housing and s¢ on. From time to time, Ministars have etaborated and wifl continue to
expatiate on the impiementation of these and olher related programmes.

The TRC has reported that about 22 000 individuais or surviving families appeared before the
Commission. Of these, about 19 00D required urgent reparations, and virtually all of tham, where the

a necessary Information was available, wera attended io as proposed by the TRC wilh regard {o interim
f reparations.
. With regard to final reparations, gavernment will provide a ence-off grant of R30 000 fo lhose

individuals or survivors designated by the TRC. This is over and above other material commilments
that we have already mentioned.

We inlend lo procass these payments as a malter of urgeney, durlng the current financial year.
Combined with community reparations, and assistance through opportunities and services we have
referred to earlier, we hope ihat these disbursements will help acknowledge the suffering that these
individuals experienced, and offer some refisf.

We do so with some apprehension, for as the TRGC itself has underiined, no one can attach monefary
value to life and suffering, Mor can an argument be sustained that the efforts of millions of South
Alricans lo liberate themselves, were for monetary gain. We are convinced that, to the millions who
spared neifher life nor limb in struggle, there is no blgger prize than freedom itself, and a continuling
siruggle to builid a better life for all.

The second of the specific details in the TRC recommandations pertains {o the issua of amnesty.
A critical trade-off contained in the TRC procass was befween "normal” judicial processes on the ane
hand, and establishment of the truih, reparations and amnesty on the other.

A

Besidas {he imperatives of managing the transition, an important consideration that had to be
addressed when the TRC was sef up, was the extent to which the naw democratic stale could pursue
legal cases against perpelrators of human rights violations, given the resources that would have to be
affocated to this, the complexilles of establishing the facts beyond reasonable doubt, the time it would
take to deal with all the cases, as well as the blfterness and Instablfity that such a precess would
wreak on sociely,

The balance that lhe TRC Act struck among these competing demands was reftacted in the national
consensus around provision of amnesty — in instances where perpetrators had provided the true facls
about particular incldents — and restorative justice which would be effected in the form of reparations.
Given that a significant number of paople did nat apply for amnesty, what approach does government
place before the national legisiature and the nation on this matler?

Let us start'off by reiterating that there shall be no general amnesly. Any such approach, whether

applled to specific categories of paople or regions of the country, woutd fly in the face of the TRC
process and sublract from 1he principie of accountabilily which is vital not only in dealing wilh the past,
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hut also in the creation of a new ethos within our saciety.

Yot we also have to deal with {he realiify that many of the participanis in the conflict of the past did not
iake part in the TRC process. Among these are individuals who were misled by their leadership to
treat the pracess with disdain, Others themselves calculated that they would not be found out, either
due to poor TRC investigations or what they believed and still believe is too complex a wab of
concealment for anyene to unravel. Yet other aperatives expected the political leadership of the stale
inslitutions to which they belonged to provide the overall context against which they couid present
their cases: and this was not to be.

This reality cannot be avoided.

Government s of the firm conviction that we cannot resolve this malter by selting up yet another
amnesty process, which in sffect would mean suspending constitufional rights of thase wha were at
ihe receiving end of gross human right viclations.

We have therafore left this malter in the hands of the National Directorate of Public Proseculions, for Jt
lo pursue any cases that, as is norma! praclice, it believes deserve prosecution and can be
prosecuted. This work is continuing. .

However, as part of this process and in the national interest, the Nationa! Directorate of Pubiic
Prasecutions, warking with our Infelligence agancies, will leeva its doors open for thase who are
preparad fo divulge information at their disposal and to co-operate in unearthing the iruth, for them to
enter into arrangemenis thal are standard in the normal execution of justice, and which are
accommodated in our legislation.

This is not a desire for vangeance; nor would it compro[nise the rights of citizens who may wish to

seel justice in our courts.,
f

i
Itis criticelly important thal, as a government, we shoul:j continue to estabiish the truth about
networks that aperated against the people. This is an obligation that aitachas to the nation's security
today; for, some of these networls still pose a real or latent danger against our democracy. In some
instances, caches of arms have been refained which lend themselves to employment in criminal

activity.

This approach leaves opan the possibllily for individual cilizens to take up any grievance related o
human rights violetions with the courls, .

Thirdly, in each instance where any iegal arrangements are entered into belwaen tha NDPF and
particular perpetrators as proposed above, the involvemen! of the victims will be crucial in defermining .
the appropriate course of action.

Relevant Departments are examining the practical modalities of dealing with this malter; and they will
also establish whether speciflc legislalion is required in this regard.

We shall alsa endeavour {o explain South Africa’s approach on these malfers fo sister-governments
across the world. Qur response to any judicial matters from these couniries will be handled in this
spirit and through the fegal systam. In this regard, we wish to reiterale our call to governments that
continue ta do so, that the maltreatment of former anti-apartheld fighlers, based on the legal
definitions of an iegal regime characterised by the United Natlons as a crime against humanity,
should cease.

In the recent past, the issue of litigation and civil suits against corporations that benefited from the
aparlheid system has sharply atisen, in this regard, we wish o reiterete that the South African
Gavernment is not and will not be party lo such litigation.
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In addition, we considar it completely unacceptable that matters that are ceniral to the future of our
country shoutd be adjudicated in foreign courts which bear no responsibitily for the wall-being of our
couniry and tha observance of the perspective contained in our constitution of the promotion of
naticnel reconciliation.

Whila Government recognises lhe right of cliizens {o institute legal action, its own approach is
informed by the desire to involve all South Africans, including corporate citizens, in a co-operative and
voluntary partnership to reconstruct and develop South African sociely, Accordingly, we do not
belisve that it would be correct for us to impose the once-off wealth tax on corporations proposed by
the TRC,

Consuitations are continuing with the business community to examine additional ways in which they
can contribule to the task of the reconstruction and development of our sociely, proceeding from the
premise that this is in their own self-interest. In addition lo intensifyling work with regard to such tasks
as poverly eradicalion, and programmes such as Black Economic Empowerment, encouraging better
individual corporate social responsibility projects, implementation of equity legislation and the Skills
Training Levy, we intend [o improve the work of the Business Trust.

in this context, we must emphasise that our response to the TRC has to be integrated within the
totallty of the enormous effort in which we are engaged, o ensure the fundamental social
transformation of our country. This requires that at all times, we attain the necessary balance among
the varlous goals we have to pursue,

The TRC also recommends that what it describes as the beneficiaries of apartheid should also make
contributions to a reparation fund. The government believes that all Soulh Africans shouid make such
contributions. In the pursult of the goal of a non-racial society, in which all South Africans would be
inspired by a common patriolism, we beliave that we should begin to [earn to work together, uniling o
address the common national challenges, such as responding to the consequences of the gross
violations of human rights of which the TRC was seized. .

In this regard, | am certain that members of our government will be among the firsl to make their
coniributions to the reparation fund, despite tha fact thal they slood on one side of the barricades as
we engaged in struggle lo end the apartheid system.

Many in our country have called for a National Day of Prayer and Traditional Sacrifice to pay tribute {o
ihosa who sacrificed their lives and suffered during the difficult period of oppression and repression
whose legacy remains with us. The government accepts this suggestion and will consult as widely as
possible to determine the date and form of such prayer and traditional sacrifice. This is consistent with
and would be an appropriate response (o the proposals made by the TRC for conferences to heal the
memory and hanour those who were executed,

We shall also continue to work in partnership with countries of the sub-continent, jointly to take part in
the massive reconstruction and development effort that SADC has identified as critical to building a
belter life for all. The peoplas of Southern Africa, including the majorily in South Africa endured untold
privations and were subjected to destabllisation and destruclion of property and infrastructure. They
all deserve the speeding up of programmes of [nlegratien, reconsiruction and development that
governmenis of the reglon have agreed upon.

Madame Speaker;

The Truth and Reconciliation Commission has made many detailed observations and
recommendations on structures and systems, which will be dealt with by relevant Ministers and
Departments.

For the purpose of reparations, the gavernment has already established the President's Fund, which

is now operalional, and has, as we earlier indicaled, successfully dealt with the matter of urgent
reparations. Like the TRC, we do hope that citizens from all sectors wlll find it within themselves to
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make a coniribution to this Fund, Most of the resources that have bean allocated for individual and
community reparations that we refeired to above will be sourced from this Fund, over and above the
normal work of the relavant Departments.

Wae concur with the TRC that intensive work should be underlaken on the matter of monuments as
well as geographic and place names. A Trust with the requisite infrastructure, headed by Mangane
Wally Serole has been set up to implement the main projecl in this regard, which is the construction of
the Freedom Park whose constituent parts are the Memorlal, the Garden of Remembrance and the
Museum. This should start by the tenth anniversary of freedom in 2004,

The National Directorate of Public Prosecutions and relevant Depariments wili be requested to deal
with matters relating to people who were unaccounted for, post martem records and policy with regard
to burlals of unidentified persons. We would llke {o encourage all persons who might have any
knowledge of people still unaccounted for to approach ihe National Directarate of Public
Proseculions, the South African Police Service and other relevant departments.

The Depariment of Justice and Constitutional Development will monitor the implementation of efl
these programmes, end it will report fo Cabinet on an an-going basis,

What we have identified today, arising out of the repori of ihe TRG, forms part of the panoply of
programmes that define the first steps in a journay that has truly begun. South African sociely is
changing for the better. The tide has turned and the people’s contract for a better tomorrow is taking
shape.

The goals we defined for ourselves a decade ago, as we adopted the interim Constitution, to pursue
national unity, to secure peace and the well-being of all South Africen citizens, to achieve national
reconciliation and the reconstruction of our sociely, have not fully been realised, despite the progress
wa have made.

The siluation we face demands thal none of us should succumb to the false comfort that now we live
in a normal society thal has overcome the legacy of the past, and which permits ua to consider our
social tasks as mere business as usual.

Rather, it demands that we continue to ba inspirad by the determination and vision that enabled us to
achieve the transitfon from aparthaid rule fo a democralic order in the manner that we did. It demands
that we act together es one pecple to address what are truly national tasks.

We have to ask ourselves and honeslly answer simple questions.

Have we succeeded to create a non-racial sociely! The answaer to this queslion is nol

Have we succeeded to build a non-sexist saciety! The answer to that question is no!

Have we succeeded to eradicate poverlyl Once more the answer {o that question is no!

Have we succeeded fully to address the needs of the most vulnerable in our saciety, the children, the
youth, people with disabilities and the elderlyl Once again the answer to this question is nol

Without all this, it is impossible for us to cfaim that we have met our goals of national reconciliation
and reconstruction and development. It is not possible for us to make the asserlion that we have
secured the well-being of all South African citizens.

The road we have Iravelled and the advances we have made convey the firm message that we are
moving towards the accomplishment of the objectives we set ourselves. They tell us that, in the end,
haowever long the road we still have to traval, we will win.

in the larger sense, we were all victims of the syslem of aparlheid, both black and white. Some
among us suffered because of oppression, exploitation, repression and exclusion. Others among us
suffered because we were imprisoned behind prison walls of fear, paralysed by inhuman beliefs in our
racial superiorily, and called upon fo despise and ahuse other human beings. Those who do such
things cannot but diminish their own humanily,
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To be trus lo ourselves as human beings demands that we act together to overcome the legacy of
this common and terrible past. It demands that we de indeed enter into a people's centract for a better
tomorrow.

Together we must confront the challenge of steering through a complex transition that demands that
we manage the historical fault-lines, without papering over the cracks, moved by a new and common
patrictism.

It says to all of us thal we must honour those who shed their blood so thal we can sit togelher In this
Chamber by doing all the things that will maks it posslble for us to say, this South Africa that we have
rebuilt together, truly belongs to all who live in it,

{ am hanoured to commend the Report of the Truth and Recongciliation Commission to our National
Hauses of Partiament and the nation.

Thank you.
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8 Febraary 2007

Desr Adv Pikoli
RE: TRC MATTERS

Our dissussion in the above matter on Tussday § February 2007 refers.

1 must adviss you at the outset thet the media artioles alleging that the National

Proscouting Autharity will go abead with prosecutions huwve canght me by sutprise. In
our discussions you briefly mentioned to me that the NPA will not be going ahead with
the prosecutions, As you had undertsken to advise me in writing, I will appreciste it if

- you could adviss me urgeatly on the matter so that there can be cartainty.
'] trust that you find the above in onder,

‘With wairn xegards

FETLM,

MRS B S MABANDLA
MINISTER

NMONAL DIREC™~R ,
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iu Waie logsl r‘a_'pre_saiila'tl'va' of the three eacurlty policemen, sald the NPA informed hirn of their

“\dadiaion at the and of last month.

* . He did not want to comment on any parlculars.

The latest evente follow the tabling In parflamen! |est January of a new proseculion pollcy on apartheld
crimes, amonp other things.

The vlc!lm‘has aaay

It includes a clausa that gives the NPA discretlon on whathar or not to prosecute, if it Is nat in "tha naetional
Interest™

One of the factors that must be taken Into aceount is whaether the apertheld viclim wants the prosecution to go
ahead,

In Chlksne's case, he has indicaled thal he Is notinterested in prosecution, but that ha wents full disciosure
on the alternpt on his life.

He hes also indlcated that tha govarnment s nof interested in time-cansuming prosscutions.
The NFA has Indicated, neverthatess, that prosecution will go ahead.

Beald
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Dossiere oor leiers se vergrype |€ al jare in
kiuis ANC-léers ‘v_rdwyn’

Sonja CarstensPretoria

Die polisie het nog niks gedoen om meer bewyse en getuienis te kry vir die mopntlike vervolging van
37 destydse leiers van die ANC aan wie amnestie vir apartheidsmisdade geweler is nie.

Rapport het die afgelope week uit onberispelike bronne verneem die polisiedossiere wat twee
afgetrede polisielede vroeér saamgestel het, is al jare toegesluit by die hoofkantoor van die polisie
se speurdienste. Die bronne se name word op versoek verswyg weens die sensitiewe poste wat hulle
heklee.

Volgens die branne is geen verdere ondersoekwerk na die inligting In die dossiere gedoen nie,

Die dossiere is vroeér verwyder uit 'n kiuis in die kantore van die direkteur van openbare vervolgings
(DOV) in Pretaria waar adv. Paul Fick, SC, hoof van die vervolgingspan wat die vermeende
Boeremaglede aankla, die hoof was van 'n span wat verder ondersoek ingestel het met die oog op
moontlike vervolging,

Die nasionale vervolgingsgesag {NV) het die ondersoeke jare gelede weggeneem van Fick. Hy wou
die afgeiope week glad nie op vrae reageer nie.

Rapport verneem sedert dit uit Fick se kantoor verwyder is, is dit toevertrou aan 'n span by die NV
wat dit verder moes ondersoek, maar wat weinig aan die ondersoeke gedoen het,

Hierpa is adv. Anton Ackermann, SC, In Junie 2003 aangestel as hoof van ‘n eenheid wat onder meer
misdade teen die staat moes ondersoek. Ackermann was die aanklaer in die Vlok-Van der Merwe-
verhoor.

Genl. Johan van der Merwe, voormalige polisiehoof, het Vrydag gesé “oorgenoeg getuienis” bestaan
teen die ANC-leierskorps oor hul betrokkenheid by die fandmynontploffing in 1995 waarin verskeie
lede van die Van Eck- en De Necker-gesin gesterf het,

In Junie 2004 het mnr, Sipho Ngwema, destydse woordvoerder van die NV, gesé nie een van die 37
lelers, onder wie pres. Thabo Mbeki, mnr. Jacob Zuma, komm. Jackie Seleld, polisiehoof, mnr. Linda
Mti, vorige kommissaris van korrektiewe dienste, en min. Essop Pahad kan vervolg word nie omdat
"daar eenvoudig nie genoeg getuienis is om 'n klagstaat op te stel nie”.

Ngwema het destyds gesé die NV weet nie wié het wat gedoen of wie die opdragte gegee het nie.
“Indien die NV dit met die getuienis tot sy beskikking sou daen, is dit net so goed die vervolger
besluit cudpres. PW Botha of oudpres. EW de Klerk moet teregstaan weens voorvalle in die
apartheidsjare waarvoor niemand anders verantwoordelikheid aanvaar het nie,” was Ngwema se
woorde,

Manr, Dirk van Eck het reeds aangedui hy is gereed om ’'n klag in te dien teen ANC-leiers wat nie
arnnestie ontvang het nie vir die aanval wat meer as die helfte van sy gesin uitgewls het.

Die politieke amstredenheid oor vervolgings vir misdade uit die verlede sal uithrel as die NV ‘n
vervolging instel teen genl. Basie Smit, 'n voormalige hoof van die polisie se speur- en veiligheidstak,
Een van die klousules in Vlok en Van der Merwe se pleitooreenkoms dwing hulle om in ‘n moontlike
verhoor teen Smit te getuig.

Rapport verneem Ackermann het vroeér skriftelik opdrag gegee dat die polisie nog getuienis in die
ondersoeke na die ANC-feiers moet versamel met die oog op moontlike vervolging. Maar die
afgelope week het die pofisie geweier om te sé of die opdrag nagekom is en wat die vordering
daarmee is.

Cir. Saily de Beer, Selebi se woordvoerder, het navrae na dir, Phuti Setati, woordvoerder van
nasicnale speurdiens, verwys.

“Die polisie wil sy kommentaar oor die saak voorbehou,” het Setati gesé.
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} Vlok en Van der Merwe vra Mheki en De Klerk om in te gryp — bl. 14

Google translate;

Dassiers on leaders’ abuses lay for years in safe ANC files' disappear’
Sonja CarstensPretoria

The police have done nathing to get more evidence and testimony for the possible prosecution of 37
former leaders of the ANC who amnesty for apartheid crimes were refused.

Report this week from impeccable sources learned that the police dockets that two retired police
officers have made earlier, for years [ocked up at the headquarters of the police's detective services,
The sources' names are withheld at the request because of the sensitive positions that they hold.
According to the sources, no further investigation into the information taken in the case files.

The dossiers were earlier removed from a safe in the office of the Director of Public Prosecutions
{DPP} in Pretoria Advocate. Paul Fick, SC, head of the prosecution team who accuse the alleged Boer
force members, the head of a team that further investigation instituted with a view to possible
prosecution.

The National Prosecuting Authority {NPA} has taken the examinations years ago Fick. He wanted the
past week did not respond at alf to questions.

Butchery since it was removed from Fick's office, it was entrusted to a team at the NA that it had
investigated further, but that did littie to investigations,

After this, Adv. Anton Ackermann, SC, was appointed in June 2003 as head of a unit that had
investigated include crimes against the state. Ackermann was the prosecutor in the Vlok Van der
Merwe trial,

Gen. Johan van der Merwe, a former police chief, said Friday "ample evidence" exists against the
ANC feadership aver their involvement in the landmine explosior: in 1395 in which several members
of the Van Eck- and the Necker family died.

{n June 2004, Mr, Sipho Ngwema former spokesperson of the NPA, said none of the 37 leaders,
inctuding President. Thabo Mbeki, Mr. facob Zuma, Comm. Jackie Selebi, the police chief, Mr. Linda
Mti, former commissioner of correctional services, and more. Essop Pahad can be prosecuted
because "there is simply not enough evidence for an indictment to prepare,”.

Negwema said then that the NPA do not know who has what or who did not give the orders,

"if the SA would do this with the evidence at its disposal, it is as well the prosecutor decides former
president, PW Botha or former president, FW de Klerk arraigned because of incidents in the
apartheid years for which no one has accepted responsibility, "was Ngwema's words.

Mr. Dirk van Eck has indicated he is ready to file a complaint against ANC Jeaders not yet received
amnesty for the attack that wiped out mare than half of his family,

The polltical controversy over prosecutions for crimes of the past will expand as the NPA a
prosecution against Gen, institute. Basie Smit, a former head of the police detective and security
branch. One of the clauses of Vlok and Van der Merwe's plea agreement forcing them into a possible
trial to testify agalnst Smith.

Butchery Ackermann had earlier instructed in writing that the police have evidence in the
investigation of the ANC leaders have gathered with a view to possible prosecution, But fast week,
the police refused to say whether the assignment is carried out and the progress it.

Dir. Sally de Beer, Selebi's spokesperson, referred questions to Dir. Phuti RAF spokesman national
detective refers.

"The police want his comments on the case reserved,” the RAF said.
scarstenss@rapport.co.za

) Vlok and Van der Merwe asked Mbeki and De Kierk to intervene - p. 14
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http://www.gov.za/national-prosecuting-authority-rapport-article-ackermann

National Prosecuting Authority on Rapport article
on A Ackermann

21 Aug 2007

Response to article in rapport
21 August 2007

With reference to the statements attributed fo Anton Ackermann SC in the
rapport of 19 August 2007, the National Prosecuting Authority (NPA) wishes to
place on record the following:

* In May 2004, Bulelani Ngcuka, the then National Director of Public
Prosecutions, declined to prosecute the African National Congress (ANC)
leadership in connection with the conflicts of the past. A press statement
confirming this was released on 15 May 2004.

* Since that press release the Nationa! Prosecuting Authority and in particular
Ackermann has not directed any further investigation into this matter.

¥ Subsequent to the media report by the Rapport on 19 August 2007, and on
request by the National Prosecuting Authority, the South Afiican Police Setvice
(SAPS) provided a copy of letter purporting to be written by Ackermann on 26
June 2006, to the National Prosecuting Authority. The NPA regards this letter
as a forgery and has authorised an immmediate investigation into the matter.

Contact person;
Tlali Tlali
Cell: 082 333 3880
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Deer Adv P}kpll

MEETING OF THE SUB COMMITTEE OF THE JCPS CABINET COMMITTEE ON
POST TRC MATTERE

1, | referlo the discussions in the above masting of 23 August 2007,

2. You wil recall thet both you i the National Commissonar r. ) sl
provided tha sub-cemm vith different facls on the Repport aricla
r miing an slleged forgery of certaln NPA documenils,

3. You further confinad that you hava Instituted a thorough investigetion info
the alleged forgary, | wag howevear ot advissd of this daclsion end the basls

thereo!,
4, in tha course of the d{wuaslon. I‘t bec:ama dlerr thet Mr, J Selebi was of tha

ttherals n Inth il article, &nd s produted docume
Wﬂf fndee tlféfe &an iﬁvaaﬂggﬁan by the NPA én
I; af
8. It wes euggested at the mestlng then that {t would ba ussful If you opuld
respond o the allegation thai theva la an Investigation as mentioned above.

Your urgent reaptnse would ba highly apprectatad, Any information thet could shed
light to the lesues wili niso bs weleams,

! trugt that you find the above In order, o :
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Rel: NOPP/p

Minister B. Mabandla

Minlster of Justice and Conslitutiona! Development
Momentum Building

cnr Prinsloo and Pretorius Strests

PRETORIA

29 August 2007

Dear Minlster

MEETING OF THE SUB-COMMITTEE OF THE JCPS CABINET
COMMITTEE ON POST TRC MATTERS

1.
2.

4,

¢
| refer {o your fax of 28 August 2007§

| refer {o the maeting of the sub-committee of 23 August
2007, which | considered to be most unpleasant. Despite the
Information | put befora the commiites, | am both surprised
and disappolnted to see that | now stand accused of
misleading alternatively having lied to the sub-committee
mambers.

| conflrm that | stand by what | aald about the National
Commiesioner of Police and the South African Police
Service (SAPS).

| confirm and repeat the following:

4.1That | have instructed that an invastigation be carrled out In

respeci of the forgery of the memo by Adv. Ackermann SC.

4,2 As borne by the attached annexure and the numerous

communications to the Minlster, there is no Investigation by
tha NPA or any of iis officials agalnst the 37 ANC leadars
including the President of this country, contrary to the
assertions of the National Commissioner of Police. | glve the




Minister the assurance that no investigations or decisions to
prosecute in these matters are done without my express
authorization as per the prosecution guidelines as they
pertain to the post TRC matters.

While | am not certain as to what the meaning of paragraph
4 of your letter is, it is, however, clear that my account of the
position as it relates to the NPA’s handiing of the post TRC
matters has been completely ignored.

Arising from allegations made by two police officers, as well
as a threat by a iawyer representing former Security Branch
members who were facing prosecution, my predecessor had
the material relating to the ANC leadership perused and
satisfied himself that there was no basis for the leadership to
be investigated. He also hriefed your predecessor, as well
as members of the Cffice of the Presidency to this effect. In
my presence and in my capacity as the then Director
General of the Departrment of Justice & Constitutional
Development, ali the police dockets stared at the Cffice of
the Director of Prosecutions: Pretoria were handed over to
the police. These events ail took place in early and mid-
2004. | confirm as weli that the Minister was made aware of
all these facis as far back as December 2004 and [ am
surprised that this issue is now resurfacing.

in view of ail that is transpiring now, | request an urgent
meeting with the Minister, my Deputies and myself, Further, |
request an opportunity to appear hefare the National
Security Council to give a frue account of this issue.

Kind regards

Adv. VP Pikali
National Director of Public Prosecutions

Date:

NLS
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IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA
Case Number:
In the matter between:
THEMBISILE PHUMELELE NKADIMENG Applicant
And
NATIONAL DIRECTOR OF
PUBLIC PROSECUTIONS First Respondent
THE NATIONAL COMMISSIONER OF THE Second Respondent
SOUTH AFRICAN POLICE
THE MINISTER OF JUSTICE AND CORRECTIONAL Third Respondent
SERVICES
THE NATIONAL MINISTER OF POLICE Fourth Respondent
WILLEM HELM COETZEE Fifth Respondent
ANTON PRETORIUS Sixth Respondent
FREDERICK BARNARD MONG Seventh Respondent
MSEBENZI TIMOTHY RADEBE Eighth Respondent
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WILLEM SCHOON Ninth Respondent

AFFIDAVIT

1, the undersigned

ANTON ROSSOUW ACKERMANN

state under path as follows:

INTRODUCTION

1. 1 am a senior counsel, a former Special Director of Public Prosecutions in the
Office of the National Director of Public Prosecutions (the first respondent in this
matter, hereinafter referred to as the “first respondent” or the “NDPP"). | am

currently retired.

2. In terms of section 13(1)(c) of the National Prosecuting Act No. 32 of 1998 (“the
Act”) | was appointed by President T M Mbeki, under a Presidential Proclamation
dated 24 March 2003, to head the Priority Crimes Litigation Unit (‘“PCLU"). A copy
of this proclamation is annexed to the founding affidavit marked “TN28". | served
as head of the PCLU between 2003 and 31 March 2013. | retired from the

National Prosecuting Authority on 31 March 2013.
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3. Save where appears from the context, the facts contained in this affidavit are
within my own personal knowledge and are to the best of my knowledge and
belief both frue and correct. As | have not studied all the relevant official

documentation | stand {o be corrected on certain details, such as dates.

4. | depose to this affidavit at the request of the applicant’s legal representatives and

in order to ensure that all the relevant facts are placed before this Court.

EXPERIENCE
5. ] have worked as a prosecutor for more than 40 years. | have prosecuted several
high profile cases in South Africa. | set out hereunder an outline of my

professional career:

5.1. Joined the Department of Justice in 1970.

5.2 Graduated from the University of Potchefstroom with the degrees of B Juris
and LLB in 1975.

5.3. Admitted as an advocate in 1976.

5.4, Served with the office of the Attorney-General in Pietermaritzburg between
1977 and 1989.

5.5. Appointed Deputy Attorney General: Transvaal in 1989 and served in this

past until 2003.

6 By
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5.6. Senior Counsel status was conferred on me in 1993.
5.7. Appointed head of the Priority Crimes Litigation Unit (PCLU) in March
2003.

5.8. | retired in 2013.

CONFIRMATION

6. | confirm the contents of the founding affidavit of Thembisile Phumelele
Nkadimeng (“the applicant”) and the supporting affidavit of Vusumzi Patrick Pikoli

insofar as they relate to me.

7. Although [ was not specifically aware of an official policy or decision to stop,
obstruct or hold back the investigation and possible prosecution of the cases
recommended for prosecution by the Truth and Reconciliation Commission
(“TRC"), including the kidnapping, assault and murder of Nokuthula Aurelia
Simelane, (“Nokuthuta”) in the case: Priorty Investigation: JV Plein:
1469/02/1996, | can confirm that | was effectively siopped from pursuing the
investigation and prosecution of the so-called political cases arising from South

Africa’s past ("the TRC cases”).

8.  In this affidavit | set out my experiences in trying to pursue the prosecution of the

TRC cases and how | was effectively stopped from carrying out this work.
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BACKGROUND

10.

11.

0

If my memory serves me correctly, in 1998 the investigation dockets held by the
Unit headed up by Transvaal Attorney General Dr. Jan D'Oliveira Unit were
transferred to the National Prosecuting Authority (‘NPA™). In terms of a directive
issued in 1999 by the then National Director of Public Prosecutions (“NDPP"), the
TRC related cases were transferred from the then Directorate of Special
Operations (“DS0"), and from the various offices of the Directors of Public
Prosecutions ("DPP”) and the South African Police Service (“SAPS") to the office

of the NDPP.

In 1999, a working group called the Human Rights Investigative Unit {("HRIU") was
established within the NPA by the then National Director of Public Prosecutions
("NDPP”), Bulelani Ngcuka, on the initiative of the then Minister of Justice, Dultah
Omar. The head of the Unit was Vincent Saldanha. |t was mandated to review,
investigate and prosecute cases in which perpetrators had been denied amnesty
or in which perpetrators had not applied for amnesty. The HRIU continued

operations until 2000, however it instituted no prosecutions.

fn 2000, the dockets held by the HRIU were transfemed to the Directorate of

[p]
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12.

13.

14.

15.

Special Operations ("DS0"), more widely known as the Scarpions. An entity was
established within the DSO to handle the TRC cases known as the Special
National Prajects Unit ("SNPU"), which was headed by Advocate Chris Macadam.

The SNPU operated until 2003, but it too instituted no prosecutions.

On 24 March 2003 | was appointed to head up the newly established PCLU. The
mandate of the PCLU is to manage and direct investigations and prosecutions in
relation to various priority crimes, including serious national and international
crimes, such as ferrorism, sabotage, high treason, sedition, foreign military crimes

and other priarity crimes as determined by the NDPP.

On 135 April 2003, the TRC Report was tabled before Parliament by President
Thabo Mbeki who directed that the NDPP must institute prosecutions where

appropriate.

In May 2003 the then NDPP, Advocate Bulelani Ngcuka, made a determination
that all TRC-related cases, in which amnesty had been denied or not applied far,
were ‘priority crimes’ in terms of the proclamation. This resulted in more than 400
investigation dockets being transferred to my office. Advocate Chris Macadam,
attached to my office, and | conducted the initial audit and identified 21 cases as

worthy of further investigation.

During 2004 and 2005 the PCLU identified 16 cases for further investigation and

222




possible prosecution. The Simelane case was one of the cases earmarked for

further investigation.

16. In relation to post-TRC prosecutions conducted by the PCLU, only the following

cases have been instituted: S v Terre'blanche, S v Blani and S v Nieuwoudt & 2

Others.

16.1.

16.2.

—7p {)

in 2003, the late Eugene Terre' Blanche, former leader of the Afrikaner
Weerstandsbeweging, (Afrikaner Resistance Movement), who had been
charged with various acts of terrorism during the 1990s, entered into a
‘plea agreement’ with the PCLU in terms of 105A of the Criminal Procedure
Act. Terre' Blanche pleaded guilty to five counts of terrorism in
contravention of the internal Security Act and was sentenced to six years of
imprisonment, which was wholly suspended. He had not applied for

amnesty. This was the first TRC related case taken up by the PCLU,

During 2004 | came across the docket of Buyile Roni Blani, an ANC
member, who was implicated in the mob killing of two people in 1985. Biani
was charged with the killings in 1985 but managed io fiee to Angola where
he remained in exile until his return in 1992. He did not apply for amnesty.
Since the evidence was clear and compelling and the case was already
fully investigated | instructed that it should proceed. Blani was arrested and
granted bail. On 25 April 20035, following a plea and sentence agreement,

he was convicted on all charges and sentenced to five years imprisonment,

23




four of which were suspended for five years.

16.3. In 2004, Gidecn Nieuwoudt (who died in 2005), Johannes Martin van Zyl,

and Johannes Koole were each charged with abduction, assault and

murder of the 3 anti-apartheid activists, known as the PEBCO 3.

16.3.1.

16.3.2.

16.3.3.

This was the first case that the PCLU brought in respect of
perpetrators who had been denied amnesty. Their applications for

amnesty had been denied in 1999.

Shortly after their bail hearings in 2004, Nieuwoudt and van Zyl
applied to court io review the decisions to refuse them amnesty.
The review was delayed by some 5 years because of the failure of
the Department of Justice io file its answering papers. Eventually in
2009 the High Court ruled that an Amnesty Committee be convened

to rehear the application of van Zyl.

The case against the three former security policemen was
provisionally withdrawn in 2009. The NPA submitied to the High
Court that the prosecution could not proceed while there was an
amnesty proceeding pending. The Department of Justice filed an
affidavit recommending the provisional withdrawal of the criminal

charges against the surviving Johannes Koole, and Martin Van 2Zyl,

no
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who was seriously ill. The Amnesty Commitiee was never
reconvened and the case against Van Zyl and Koole was never

reinstated,

17.  On the morning of 11 November 2004 the police was on the verge of effecting the
arrests of three former officers of the Security Police on charges which related to
the attempted murder of the Rev. Frank Chikane, the former head of the South
African Council of Churches in 1989 by poisoning. The three former policemen
were former Major-General Christoffel Smith, Colonels Gert Otto and Johannes

‘Manie’ van Staden. None had applied for amnesty for this crime.

17.1. On the same morning | received a phone call from Jan Wagenaar, the
attorney for the abovenamed suspects. He told me that | would receive a
phone call from the Ministry of Justice and | would be advised that the case

against his clients must be placed on hold.

17.2. Shorlly thereafter | received a phone call from an official in the then
Ministry of Justice. | was informed by the said official that a decision had
been taken that the Chikane matter should be put on hoid pending the
development of guidelines to deal with the TRC cases. | told him that that

only the NDPP could give me such an instruction.

17.3. A few minutes later the NDPP contacted me and instructed me not to
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18.

19.

20.

21,

o ()

proceed with the arrests. | believe that it can be safely assumed that the

NDPP was instructed at a political level to suspend these cases.

Alt TRC related investigations and prosecutions were accordingly placed on hold
pending the formulation of guidelines in relation to the so-called political cases of
the past. These were to be incorporated as amendments to the Prosecution
Policy (hereinafter referred to as “the amendments” or “the guidelines™). | was

instructed by the NDPP to stop working on all the TRC cases.

At least two legal opinions were prepared by my office regarding the
constitutionality of the proposed amendments to the Prosecution Policy and
submitted to the NDPP. The opinions pointed out that the amendments amounted
to a rerun of the TRC's amnesty process and would not survive constitutional
scrutiny. At a number of meetings | voiced my opposition to the proposed
amendments. | recall that | had numerous consultations with Gerard Nel, the
legal adviser to the NDPP, who was playing a leading role in formulating the

proposed amendments.

This suspension of prosecutions amounted {o an effective moratorium on the

pursuit of TRC related cases.

During 2005 | met with representatives of the Simelane family. They raised a

number of requests, including that the PCLU should:

| 3 W]
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21.1.

21.2.

21.3.

21.4.

Investigate with a view to prosecuting Detective Inspector Msebenzi
Timothy Radebe, who played a role in the abduction and the torture of
Simelane both at Norwood and Northham and who did not apply for

amnesty.

Investigate with a view to bringing defeating the ends of justice charges
against Coetzee and Pretorius for intimidating the late Sergeant Lengene
into making a false statement and for attempting to coach Norman

Mkhonza into making a false statement.

Follow up on the results of the examination of the micro cassette tape
containing the conversation between Scoftch, Pretorius and Coetzee; and
follow up on the request for lists of unidentified bodies received by police

mortuaries between 1980 and 1996.

Investigaie the circumstances of the deaths of two key witnesses, Sergeant

Mathibe and Sergeant Lengene.

22. | was not able to assist with these requests as at that stage my hands were tied

with the effective moratorium in place pending the issuing of the new Prosecution

Policy.

23. in December 2005 the amendments to the Prosecution Policy were issued. These
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amendments permitted the granting of effective indemnities to perpetrators in

TRC related cases who did not make use of the erstwhile amnesty process.

23.1. The NDPP was authorised to apply the same amnesty criteria used by the
TRC but could also decline to prosecute on other open-ended criteria such
as the perpetrator's demonstration of remorse, level of indoctrination
sustained, attitude towards reconciliation and/ or his willingness to abide by

the Constitution.

23.2. These criteria would entitle the NDPP o decline to prosecute, even where
there was adequate evidence io justify a prosecution in a serious case

such as kidnapping or murder.

23.3. The PCLU was expected to act under the advisement of a multi-
departimental committee which included the National Intelligence Agency
and the South African Police Service. The entire process would be carried

out behind closed doors.

24. As mentioned above, | was opposed to the amendments to the Prosecution Policy
as | felt they violated the constitutional rights of the complainants and constituted
unwarranted interference in the prosecutorial independence of the NPA. | again
expressed my dissatisfaction with various officials, including the NDPP. In my

view the amendments or guidelines were aimed solely at accommodating
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30.

31.

years on the condition that they are not convicted of a similar crime. Otto, Smith
and van Staden were sentenced to five years imprisonment, wholly suspended for

five years on the condition that that they are not convicted of a similar crime.

This case ought to have opened the door to the prosecution of General Basie
Smit, who succeeded Van der Merwe as Commander of the Security Branch in
October 1988, as well as other senior officers of the both the SAPS and the
former South African Defence Force (SADF). However no further cases were

pursued which can be attributed to political interference in the work of the NPA.

In 2008 the High Court in Pretoria (Nkadimeng & Others v The National Director
of Public Prosecutions & Others, TPD case no 32709/07) struck down the
amendments to the Prosecution Policy as unconstitutional. The Court found that
the amendments were a "copy-caf’ of the TRC amnesty process; that many of the
criteria were not relevant in deciding whether or not to prosecute; and that they

were moreover “a recipe for conflict and absurdity”,

POLITICAL INTERFERENCE

32.

'

The first act of poiitical interference which effectively stopped the work of the
PCLU into the TRC cases was the suspension of such cases during 2004 pending
the issuing of the new prosecution guidelines. This introduced the effective

moratorium | referred to above.
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33. Once the guidelines had been issued, and the multi-deparimental working
committee {subsequently referred to as the Task Team) was established in 2006,
it became clear that the SAPS and NIA representatives believed they were part of

the prosecutorial decision making process.

33.1.  On 6 December 2008, the PCLU received a letter from the head of the
SAPS Legal Support section, Major General P C Jacobs, representing the
view of the National Commissioner, which indicated that before any
prosecutorial decision was made in respect of the TRC cases, the Task
Tearn must submit a final recommendation to a Committee of Directors
General in respect of each case, which in turn must advise the NDPP in

respect of who to prosecute or not.

33.2. In respect of the interactions between the NDPP and other government
departments and officials, i refer to the affidavit of Adv. Pikoli, which is filed

evenily herewith.

34. The NDPP objected to this approach on the basis that it would constitute an
unwarranted interference in the work of the NPA. The NDPP would be obliged to
walit for the process to be completed and to receive a recommendation before he
could make a decision, even where there were reasonable prospects of a

successful prosecution.
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35.

36.

37.

During 2007 an office note, purportedly written by me in 2006, was circulated in
certain government circles in which it was reflected that | was investigating
criminal charges against 37 ANC leaders, including the then President, Thabo
Mbeki. This office note was a fabrication. | had written this office note in 2003
but the date of the note had been adjusted to give the false impression that it had
been compiled in 2006. | believe it was aimed at discrediting me and ultimately
stopping the investigations into the TRC cases. | am firmly of the view that the
then National Commissioner, the late Mr. J Selebi, played a conspicuous role in

claiming that | was pursuing the said leaders.

During this time | was informed by Adv. Pikoli that the then Director-General of the
Department of Justice, Menze Simelane, had approached him and raised
concerns about my handling of the prosecution of the TRC cases. He asked the
NDPP to relieve me of my duties in this regard, which the NDPP declined to do.
The NDPP advised me that senior people in the government wanted to fire me

because | was still pursuing the TRC cases.

Adv. Vusi Pikoli was suspended from his duties as NDPP in September 2007.
Shortly after his suspension | was summoned to the office of Adv. Mokotedi
Mpshe, then acting NDPP. Adv. Mpshe advised me that | was relieved of my
duties in relation to the TRC cases with immediate effect. | have no doubt that

Adv. Mpshe received a political instruction to remove me from these cases. |



38.

advised Adv. Mpshe that removing me from the TRC cases would not make the

cases go away.

At the time, | believed that if | was being removed from the TRC cases, then
nobody else would be permitted to pursue the cases boldly and fearlessly. Mt is
no coincidence that there has not been a single further prosecution since | was

relieved of my duties in this regard.

CONCLUSION

39.

40.

There is little doubt in my mind that the investigation and prosecution of the TRC
cases have been efiectively stopped by machinations that took piace at a level
above that of the NPA. Such interference serves to explain why the Simelane
matter, as well the bulk of the TRC cases, have not been seriously investigated or

prosecuted.

In so doing the rule of law has been undermined and a deep injustice has been
committed against the family of the late Nokuthula Simelane, as well as the

families of other victims of apartheid era crimes.
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iN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIViSION, PRETORIA

In the matter between:

THEMBISILE PHUMELELE NKADIMENG

And

NATIONAL DIRECTOR OF
PUBLIC PROSECUTIONS

THE NATIONAL COMMISSIONER OF THE
SOUTH AFRICAN POLICE

THE MINISTER OF JUSTICE AND CORRECTIONAL
SERVICES

THE NATIONAL MINISTER OF POLICE

WILLEM HELM COETZEE

ANTON PRETORIUS

FREDERICK BARNARD MONG

MSEBENZI TIMOTHY RADEBE

WILLEM SCHOON

Case Number:

Applicant

First Respondent

Second Respondent

Third Respondent

Fourth Respondent

Fifth Respondent

Sixth Respondent

Seventh Respondent

Eighth Respondent

Ninth Respondent




IN CAMERA SUPPORTING AFFIDAVIT

[, the undersigned

VUSUMZI PATRICK PIKOLI

staie under oath as follows:

INTRODUCTION

1.

| am an advocate of the High Court of South Africa and a formar National Director
of Public Prosecutions. 1 have provided a supporting affidavit in these

proceedings,

| refer to the memorandum mentioned in paragraph 51 of my supporting affidavit
titted ‘PROSECUTION OF OFFENCES EMANATING FROM CONFLICTS OF
THE PAST: INTERPRETATION OF PROSECUTION POLICY AND
GUIDELINES' and was dated 15 February 2007. This memorandum is annexed
hereto marked “VPP1”, It was annexed to my affidavit before the Ginwala

Commission marked as "TRC1",

As | had marked this memorandum as an “infernal secret memorandum’ | have
not attached it to my open supporting affidavit. [ have attached it this in camera
affidavit which will be filed separately and which will not be made available to

the public, unless this honorable Court authorizes such release.
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3.1. The issues and complaints raised in the memorandum have already
been discussed in my affidavit filed before the Ginwala Commission,

which has been part of the public record since 2008.

3.2. In my view, there is nothing in the memorandum that implicates or

impairs national security.

3.3. 't ought to be released as it points to unlawful and unconstitutional
conduct.
4. In this memorandum I pointed out that:

41. The problems are “hindering and obstructing the NPA in fulfilling its
constitutional mandate, namely, o institute criminal proceedings without

fear, favour or prejudice”.

4,2.  The SAPS and NIA had not made dedicated members available to the NPA
to gather sufficient and admissible evidence in the TRC cases. This was

one of the tasks that the "Taslk Team” was required to address.

4.3.  Thera were differences in interpretation in relation to the role of the other

state departme‘nts in relation to the prosecutorial decision-making process.

5. | concluded by stating that:

\H""b‘\
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! have now reached a point where | honestly believe that there fs “improper
interfarence with my work and thal | am hindered and/ or obstructed from

carrying out my functions on this particular matter.

It would appear that there is a general expectation on the part of the
Department of Justice and Constitutional Development, SAPS and NIA that
there will be no prosecutions and that | must play along. My conscience
and oath of office that | took, does not allow that,

Based on the above, I cannot proceed further with these TRC matters in
accordance with the “normal legal processes” and "prosecuting mandate™
of the NPA as originally envisaged by Gavernment. Therefore, and in view
of the fact that the NPA prosecutes on behalf of the State, | am awaiting

Government's direction on this matler.

\m{}//
VUSUNZI PATRICK PIKOLI

| hereby certify that the deponent has acknowledge that he knows and undarstands

the contents of this affidavit, which was signed and sworn to before me, Commissioner

of Qaths, at (- #H%. T8 L)

of .

.. the regulations contained in Government Notice No R1258 of

MJUIY 1972, as amended, and Government Notice No R1648 of 19 August 1977, as

amended, having been complied with.

ﬁ) ony M}

COMMISSIONER OF OATHS

Andrem Lahlaya Huisky MohoRlS
Commissioner of Oaths
Praclising Attorney
“and Floor, Leadefship Housa, 4l $hort

Greanmarket Souare Cape Town
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(i the decision to be taken by the NPA (whether to prosecute or not)

should be in accordance with the normnal legal process;

(if}y  in order to reach a well-considered decision, the NPA should

work together with fhe Infellizence Agencies, which include the
NIA and the SAPS;
(ili) the agreements entered info between the NPA and those persons

who are prepared to unearth the truth of the conflicts of the past,

should be in accordance with standard and normal execution of

justice;
(iv) such agresments should be in accordance with the NPA's

prosecution mandate; and
{v)  such agreements should be in accordance with existing legislation.

Fusthermore, it is important to note that the Amended Prosscution Policy

expressly states that the prosecuting policy, directives and guidelines are required

to reflect and attach due weight to, among others, the following:

(a)

(b)

(©)

(d)

The dicta of the Constituiiona] Court to the effect that the NPA

represents the community and is under an infernational obligation to
prosecute crinies of apartheid, (See The State v Wouter Basson CCT

30/03.).¢
The constitutional obligation on the NPA to exercise its functions without

fear, favour or prejudice (section 179 of the Constitution).

The legal obligations placed on the NPA in terms of its enabling
legislation, in pasticular the provisions relating to the formulation of
prosecuting criteria and the right of persons affected by decisions of the
NPA to make representations, and for them to be dealt with,

The existing prosecuting policy and general directives or guidelines issued

by the National Director to assist prosccutors in arriving at a decision to

prosecuie or not.

4 See paragraph A.2 (h) to (k) of Appendix A,
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mandate, namely, to institute criminal proceedings without fear, favour or
prejudice. On the one hand, the NPA is experiencing problems investigating cases
to ascertain whether there is sufficient and adinissible evidence to provide a
reasonable prospect of a successfiul prosecution, since the SAPS and NJA had not
made dedicated members available to assist the NPA in this regard. This was
subsequently dealt with by the setting up of a "Task Team", On the other, the NPA
is now experiencing problems relating to the interpretation of the role of the other
State Departments in the process. As indicated hereunder, it seems as if the SAPS
and NIA hold the view that the proposals relating to the original proposed Task
Team (that were rejected by Government), must be implemented and that such Task

v Teani shonid play a role in the decision-making process.

4.2 During the middle of 2006, a meeting was held at the Office of the Presidency to
attend to the abovementioned preblems, The National Commissioner, the
National Director, the Directors-General of Justice and N14, and Mr JaRa of the
Presidency, attended this meeting. It was agreed that a Working Committee
shonld be established. This recommendaticn was taken to the Ministers in the
- Cluster. At a subsequent meeting attended by the Minister for Safety and Security,
the Minister of Social Development and Minister Thoko Didiza (as Acting
Miniéter for Justice and Constitutional Development), it was agreed that such

Working Committee (now referred to as a Task Team), should be established to

assist the NPA,

4.3  Following the above agreement, the National Director called a meeting at the
Office of the NPA. The Heads- of Department as well as representatives of all
relevant State Departments to serve on the Task Team were invited. All
Departments were represented at this meeting. At this meeting—

(a)  the terms of reference of the Task Team were explained and agreed to;
{b) it was agreed that Dr Silas Ramaite (Deputy National Director of Public

Prosecutions) would chair the meetings of the Task Tean:.
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*Government interference let killers off hook® TOL News Page 2 of 3

“In this affidavit | set out evidence that reflects such political interference, 1 also set out
the serious impact that such interference had on the pursuit of the TRC cases by the
National Prosecuting Authority.”

While directing blame for faiture to prosecuie on senior government officials, the
affidavit also opens a particularly contentious can of worms for ihe ruling ANC — that it
feared the NPA would target senior ANC officials for crimes committed before 1994. |t
also states that the reason Pikoli was relieved of his duties is because he wanted to
prosecute perpetrators responsible for gross violations of human rights during
apartheid.

In Pikoli's explanation of why the NPA, on his watch, failed to institute prosecution of
the cases recommended by the TRC, he details memos, meetings and
communications with top government figures such as former Justice Minister
Bridgette Mabandla, former Social Development Minister Zola Skweyiya, former
Intelligence Minister Ronnie Kasrils and the late former police chief Jackie Selebi
who, he claims, interfered with his mandate to act “without fear, favour or prejudice.”

Pikoli cites efforts by the NPA to prosecute security police members implicated in the
1089 attempts to kill Frank Chikane as an example of the manner in which his office
was undermined.

“The decision to prosecute those implicated in the attempted murder, through
poisoning, of head of the South African Council of Churches Reverend Frank Chikane
at the then Jan Smuts Airport,saw the unraveling of the attempts by the NPA to hold
apartheid-era perpetrators accountable for their crimes.”

According to Pikoli, this effectively derailed the prosecution of three security branch
members.

This is supported by an affidavit by Anton Ackermann, the former head of the NPA
Priority Crimes Litigation Unit, which had been assigned TRC cases for investigation
and prosecution.

“On the morning of November 11, 2004 the police were on the verge of arresting three
former officers of the security police on charges which related to the attempted
murder of Rev Frank Chikane by poisoning. The three former officers were Major
Generat Christoffel Smith and colonels Gert Otto and Johannes Manie van Staden.
None had applied for amnesty.

“On the same morning | received a call from Jan Wagenaar, the attorney representing
the suspects. He told me that | would receive a call from the ministry of justice and
would be advised that the case against his clients must be placed on hold.”

Ackerman states that he subsequently received calls from the Department of Justice
and the National Directorate of Public Prosecutions instructing that he not proceed
with the arrests. “l believe that it can safely be assumed that the NDPP was instructed
at a political level to suspend these cases.”

The former Priority Crimes Litigation Unit head added that he had little doubt that “the
investigation and the prosecution of TRC cases have been effectively stopped by
machinations at a level above that of the NPA. Such interference explains why the
Simelane matter, as well as the bulk of TRC cases have not been seriously
investigated or prosecuted.



‘Government interference let killers off hook” | IOL News Page 3 of 3

“In doing so the rule of law has been undermined and a deep injustice has been
committed against the family of the late Nokuthula Simelane, as well as the families of
other victims of apartheid era crimes,” he concluded.

Reacting to Pikoli’s claims of political interference in the NPA’s attempts to hold
apartheid killers accountable, former TRC chief investigator Dumisa Nisebeza, who
was part of many delegations which met with the NDPP, labelled Pikoli a “latter day
convert to principle, who has finally summoned up enough courage to come out with
the truth”.

Ntsebeza said “Pikoli should have done the honourable thing at the time, resigned his
post and exposed the attempts to undermine Section 179 of the constitution which
defines the work of the National Director of Public Prosecutions.”

Majorie Jobson, head of the Khulumani victims support group, said she had been very
disappointed with Pikoli’s inability to act in the interests of apartheid-era rights
violations victims. Succumbing to political pressure by the prosecutions body “was a
massive betrayal of the people’s trust,” Jobson said.

Weekend Argus






struggle, it has taken a team ... it has really been a team effort to bring down Bob
Hewitt."

Friedmann said that the odds had been stacked against his victims. “Cur
organisation has been with them throughout. I've seen their courage first-hand, as
well as the toll the process has taken. Seeing Hewitt behind bars will be a victory for
them.”

One of the women who was abused by Hewiit, Theresa ‘Twiggy’ Tolken, said she
had been waiting for justice for a very long time.

“My mother and | have been waiting for tomorrow [Tuesday] for a very long time. |
just wish my dad was around to witness this day. Bob Hewitt has tried o evade
Justice and tried anything at his disposal to stay out of jail for the past few years! He
has continually lied about his despicable actions,” said Tolken.

“The truth always catches up with you and hopefully this is a lesson for other
paedophiles out there: don't ever think you are above the law, you will be caught.

“To all the other victims, don't be afraid to speak up. there are people and
organisations like Women and Men Against Chiid Abuse out there who will hold you
up and support you through your ordeal.”

https://www.enca.com/south-africa/bob-hewitt-to-hand-himseif-over-to-authorities-in-port
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As the former S8 guard was not yet 21 at the time of the crimes, he will be tried before a juvenile
court {rom November 6.

Germany has been racing to put on trial surviving SS personnel, after the legal basis for
prosecuting former Nazis changed in 2011 with the landmark counviction of former death camp
guard John Demjanjuk.

He was sentenced not for atrocities he was known to have committed. but on the basis that he
served at the Sobibor camp in accupied Poland - for having been a cog in the Nazis' killing
machine.

German courts subsequently convicted Oskar Groening, an accountant at Auschwitz camp, and
Reinhold Hanning - a former SS guard at the same camp, when they were aged 94 for the mass
murders seven decades back.

But neither served jailtime as they both died before they could be imprisoned.

Prosecutors had filed charges against another former SS guard at Stutthof, a 93-year-old from the
city of Wuppertal.

But a decision on whether the case will go ahead is pending as it is yet to be determined if he is
fit for trial, the court in Muenster said.

https://www.timeslive.co.za/news/world/2018-09-21-former-ss-guard-now-94-facas-trial-in-
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Germany finally pays tribute to {irsf Nazi hunter Fritz Bauer

Speaking at the trial at end of April, Hanning apologised to the victims, saying that he regretted being

part of a “criminal organisation’ that had killed so many and caused so much suffering.

“I'm ashamed that I knowingly let injustice happen and did nothing to oppose it,” he read from a

prepared speech.

Hanning was not charged with direct involvenient in any killings. But prosecutors and dozens of joint
plaintiffs from Germany, Hungary, Israel, Canada, Britain and the United States said he had helped
Auschwitz function. The indictment against him is focused on a period between January 1943 and

June 1944 for legal reasons, but the court has said it would consider the full time he served there.

A precedent was set in a similar case in 201 1, when camp guard Ivan Demjanjuk was convicted. Last
year, Oskar Groening. known as the “bookkeeper of Auschwitz”, was sentenced to four years in

prison after he was convicted of being an accessory to the murder of 300,000 people.

None of the convictions are definitive. Demjanjuk had appealed but died before the German Federal

Court of Justice ruled on the case, and the court is still considering an appeal filed by Groening.

Both sides in Hanning's case have a week to appeal Friday's verdict, and Hanning will remain free

while any appeals are heard. The defence had ashed for a six-year sentence,

Germany is holding what are likely to be its last trials linked to the Holocaust. in which the Nazis

killed more than six inillion people, mostly Jows,

Besides Hanning, cne other man and one woman in their 90s are accused of being accessories to the
mass murder at Auschwitz. A third man who was a member of the Nazi SS guard team at Auschwitz

died at the age of 93 in April, days before his trial was due to start.

Dr Moshe Kantcr, President of the Eurapean Jewish Congress, welcomed the news. “We must once
again use this opportunity to educate about the horrors of the Holocaust and show that hatred, fascism
and anti-semitism must be rooted out. it should never be too late for the guilty to be held to account,”

he said.
Rewters

https://www.independent.co.uk/news/world/europe/auschwitz-guard-guilty-accessory-murder-
charges-jailed-five-years-reinhgld-hanning-nazi-germany-a7087341.him!
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According to detainees in the stadium who survived, Jara’s hands were smashed with
the butt of a gun and he was badly beaten during his incarceration. When his body
was found three days after his disappearance near a cemetery, it was found riddled
with 44 bullet holes.

Agony of Chile's dark days continues
as murdered poet's wife fights for
justice

Read more

His family, including British-born ballerina wife Joan and his daughter Amanda, has

fought a long-running campaign for justice in his case and had his body exhumed in
2009 for a full autopsy.

In 2016, a civil court jury in Florida found another former military official, retired

army lieutenant Pedro Barrientos. liable for torturing and killing Jara.

Barrientos, who lives in Florida but whose extradition to Chile is currently under US
consideration, was also ordered to pay $28m in damages to Jara's family.

The case against Barrientos was filed by the US-based Center for Justice and
Accountability, a human rights advocacy group, on behalf of Jara's widow, his
daughter and step-daughter.

During Pinochet’s rule, which lasted until 1990, an estimated 3,200 people were
killed and 28,000 tortured by the state,









Its purpose was to allow cooperating countries to send death squads into each other’s
territory — and sometimes further afield — to monitor, kidnap or kill political exiles.

While some individual crimes committed during Operation Condor have been the
subject of previous trials, Friday’s verdict will focus on participation in the plan itself,
said Chillier.

“What distingnishes this trial from other cases involving isolated crimes committed
by Operation Condor is that the defendants now face being condemned for being
members of an illegal association,” he said.

Among those who will be paying close attention to Friday's verdict is Edy Binstock,
whose then wife Monica Pinus de Binstock, a young Argentinian member of the
Montoneros urban guerrilla group, was captured by Brazilian security forces when
her plane landed in Rio de Janeiro in March 1980.

“She was from flying from Panama, and had called me by phone the day before, to
arrange where we would meet in Rio. We had both escaped from Argentina because
our lives were in danger there,” Binstock told the Guardian. “I waited and waited and
she never showed up.”

It was when a batch of 1JS documents from the period were declassified in 2002 that
L ..stock was able to .. cover his wife's fate.

“One of the documents mentioned her by name, relating a conversation between

an Argentinian military officer and a US diplomat at that time, with the officer saying
how an Argentinian military plane had flown specially to Galefio airport in Ric to
pick her up and bring her to Buenos Aires, froin where she was taken to the Campo
de Mayo army facility, which at that time operated as a death camp.”

Binstock has still not been able to find out what happened to his wife after she was
taken to Campo de Mava.

Another case involved a young Uruguayan couple, Maria Gatti and Jorge Zaffaroni,
who in 1975 fled to neighbouring Argentina, at the time still under democratic rule.

After Argentina’s 1976 coup the couple — and their infant daughter Mariana — were
kidnapped by Uruguayan agents and taken to Automotores Orletti, a converted
mechanic’s garage that served as the “Operation Condor” headquarters in Buenos
Alres.

The couple were murdered and their child, then just one-year-old, was given to
intelligence officer Miguel Angel Furci to raise as his own.

Mariana Zaffaroni was eventually reunited with her biological family in 1992 and

Furci was sentenced for her kidnapping the following year. Furci is now also among
the defendants to be sentenced on Friday, on 67 counts of “disappearances” and

torture at Orletti.












Guillermo's grandmother, Rosa Roisinblit. is the vice-president of the Grandmothers of the Plaza de Mayao,
a pressure group which seeks to trace the babies stolen by the military regime.

Ms Roisinblit. who is 96. attended the opening of the trial on Monday along with Guillermo.
She is expected 1o give evidence on Wednesday along with her granddaughter Mariana.
The Grandmothers of the Plaza de Mayo have re-united 119 stolen children with their birth familjes.

They believe about 500 babies were stolen during military rule.

https://www bbc.com/news/world-latin-america-36192107







cannot be overstated. It shows that Guatemalan justice system has not bowed under
pressure from powerful military and economic elites to end human rights
prosecutions. The perpetrators must tell the Molina Theissen family the truth about
what happened to their beloved son.”

The crimes took place as part of the military junta’s “national security doctrine”. Key
to this were counterinsurgency operations used to detain, torture for information,
and then kill or “disappear” people regarded as the internal enemy — suspected
communists, critics of the military dictatorship and activists. At the time, senior
military officers received training at the School of Americas and in Argentina.

Molina Theissen was captured in September 1981. The then 21-year-old social and
political activist was then taken for interrogation to a clandestine base in
Quetzaltenango, western Guatemala, known as MZ17 (military zone 17). She was
deprived of food, beaten, given electric shocks and raped. When she refused to help
identify other suspected subversives, the torture intensified.

But Molina Theissen managed to escape, causing embarrassment to military
intelligence. Her family had been under surveillance since 1055, the year after the
CIA-backed coup, and were designated “internal enemies”.

The following day, a raid was organised to recapture the escapee at home. When they
could not find her, her brother was taken instead. Marco Antonio is one of an
estimated 5,000 children forcibly disappeared by the military during the internal

conflict, according to the Truth Commission.

“Enforced disappearance was used as a weapon of war, just like a rifle or a bullet,”
according to historian Marc Drouin, an expert prosecution witness.

In court, the victims’ mother, Emma Theissen Alvarez de Molina, pointed at Zaldafia
Rojas as one of the men who tock away her son. “That is him. His face is forever
recorded in my memory.”

The defence sought to cast doubt on Molina Theissen’s escape from military
detention. In a moving testimony, she said: “The fact that I escaped is not just
unusual, it is very unusual, because otherwise, there wonld not he 45,000 victims of
enforced disappeared in this country.

“They did not kill e, but what they did profoundly destroyed my life ... The fact that
by escaping I had managed save my own life filled me with pride, but this became my
worst mistake ... because it resulted in the kidnapping and the disappearance of my
little brother.”

Former MZ17 commander Francisco Luis Gordillo Martinez was sentenced to 33

years for crimes against humanity, His numher two, the retired colonel Edilberto
Letona Linares, was absolved of all charges.
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Moray Hathorn ! ‘ Ll i“

Subject: FW: Inquests: Aggett/Timol

From: Moray Hathorn

Sent: 21 June 2016 09:25

To: Torie Pretorius (JPY

Subject: RE: Inquests: Aggett/Timol

Dear Torie,

Re: opening of Inguests. Agaett and Timol cases

Firstly, thank you for meeting the team representing the families at the NPA on 14 June 2016.

As you requested, we address an email to you to set out why we believe the decision to reopen the Aggett (1988} and
Timol {197 1} inquests should be taken as a matter of urgency.

The main reason is that both cases are old and witnesses are ageing and some may die in the near future. If the
decisions are delayed any further and witnesses pass away before the inquests can be reopened, aside from the
devastating impact this will have on the interests of justice, it is likely that an extremely negative public perception wil
be generated,

In particular, the following witness are at an advanced age (in their 705 or 80s) and/ or some are in very poor health:
George Bizos,
Reelf Venter,
Salim Essop,
Charles Smith.

We note your original thinking that these matters be kept on hold pending the Simelane prosecution but we are of the
view that there is no connection between these matters and the Simelane case to justify this approach.

We pointed out that once decisions {o reopen are taken there will inevitably be a lead in time of several months before
the actual inquests can teke place This means that there will still be ample time to carry out any outstanding
investigations.

We are of the considered view that there is no reason why the decision to reopen these 2 inquests cannot be taken in
the next few days, or at the very latest within the next 2 weeks.

We look forward to hearing from you at your earliest convenience.

Yours sincerely
Moray Hathorn
Partner

WEBBER WENTZEL

inaiance with > Linklaters

T: +27115305539 F: +27 11 530 6539 M: +27 63 003 0640

E: moray.hathorn@webberwentzel.com

www. webberwentzel.com

This amail is confidential and may also be |agally privileged. If you are not the intended recipient, plaase notify the sender immediately and then delele il. Please do not
copy, disclose ils cantents or use it for any purpose. Webber Wentze! wilf not be lfable for any unautharised use of, ar reliance on, this email or any atlachment This
email is subject to and Incorporates our standard terms of engagement. Please contact the sender if you have not already received a copy thereal,
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WEBBER WENTZEL

in alliance with > Linklaters

Advocate Shaun Abrahams 90 Rivonia Road, Sandton

. R ) . h 2196
National Director of Public Prosecutions Jonannesburg,
PO Box 81771, Marshalltown

. h , 2107, fri
Per email: skabrahams@npa.gov.za Johannesburg South Africa

Dacex 26 Johannesburg

cC T +27 11 530 5000
F +27 11 530 5111

: . . tzel.
Adv Torie Pretorius Sc www.webberwentzel.com

jppretorius@npa.gov.za

Adv N Jiba

Your reference Our reference Date
Mr M Hathorn B July 2018
3005789

Dear Advocate Abrahams
INQUESTS RE: THE LATE NEIL AGGETT AND THE LATE AHMED TIMOL

Ovur eariier meetings and correspondence between 2015 and this year in respect of the above
matters refer. We refer more specifically to our meeting on 14 June 2016 with Adv. Torie
Pretorius and our email to him dated 21 June 2016, a copy of which is attached for your easy
reference.

At our meeting with Adv Pretorius on 14 June 2018, he agreed that both the Aggett and Timol
inguesis should be reopened without delay. He further advised us that he would be
recommending such advice t¢ you. He aiso mentioned that he would recommend that the
inquests take place in the High Court.

In our aforesaid letter to Adv Pretorius we set ouf why these decisions should be taken as soon
as possible. Essentially, we pointed cut that key witnesses are oid and sickly and their passing
before the reopening of the inquests would have a devastating impact on the interests of justice,
as well as generating a very poor public impression of the NPA.

Although we do not believe there is much more to be done in terms of further investigations we
note that there will be scme lead time before the inquests can be heard in the High Court and
that any outstanding investigations can take place during this period.
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We felt that the decision should have been taken within 2 weeks of our meeting with Adv.
Pretorius. More than 2 weeks have elapsed since that meeting. Should a decision not be taken
imminently our instructions are to take the necessary legal steps to secure such a decision.

Should you require further information or would like to meet with us again, we remain ready to
assist you and to meet at any time convenient for you. We look forward to hearing from you
per return,

Yours sincerely

H Mmﬂ

WEBBER WENTZEL

Moray Hathorn

Partner

Direct tel: +27115305539

Direct fax: +27 11 530 6539

Email: moray.hathorn@webberwenizel.com
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CGC: The NDPP

skabrahams{@npa.gov.za

The DPP {(Johannesburg), Adv. Chauke

achauke@npa.gov.za
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Advocate Torie Pretorius SC 90 Rivonia Read, Sandton
Johannesburg, 2196
hzwart@npa.gov.za PQ Box 61771, Marshalltown

Johannesbury, 2107, South Afrca
Docex 26 Johannesburg

T +27 11 330 5000
F+27 11 530 5111

www.webberwentzetl.com

Your reference QOur reference Date
Mr M Hathorn 23 August 2016
3005789

Dear Adv. Pretorius SC
Inquests re: The Late Neil Aggett and the Late Ahmed Timol
1. | referto my discussion with you on 16 August 2016.

2. You informed me that you have spoken to Paul Erasmus and Roelof Venter and Piers
Pigou. You mentioned that you are trying to contact Japie and Kobus Koch and Waal du
Toit. You indicated that they might be able to confirm the notion that communists
committed suicide rather than cooperate was deliberate propaganda advanced by the
Security Branch to support the concocted version of suicide.

3. You said further that you are following up on 17 witnesses in the case of Neil Aggett and
that you are doing your best, under heavy work pressure, to properly prepare submissions
to the DPP, Johannesburg.

4,  We first wish to point out that once requests are made for a hearing in the High Court
there is likely to be a considerable {ime lapse, probably of several months, before the
inquests actually happen. We point out that you do not have to finalize every last aspect
of the investigations before these steps are taken.

5. We further point out that an inquest is not a criminal irial and is itself in the nature of an
investigation. We have already placed on record our deep concern that witnesses are
elderly and could pass away at any time.

6. We are of the firm view that there is already more than sufficient evidence to warrant the
reopening of inquests in both matters. Indeed at our last meeting with you at your office
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on 14 June 2016 you agreed that both matters should proceed to inquests, without delay.
We are accordingly surprised and concerned that you now advise that both matters
require further investigation.

We respectfully place on record that such delay is prejudicial to the interests of justice in
both cases.

We set out below our reasans why there is currently sufficient basis tc seek the reopening
of both inquests. We also set out suggested steps that we believe need to be carried out,
which we assert can be done cver the next few months, pending the hearings in the High
Court.

The Timol matter

Ahmed Timol and Salim Esscp were arrested after the vehicle they were travelling in
was stopped and searched by police. Communist leaflets were apparently found in
the boot.

The men were first taken to Newlands police station. After the arrival of Security
Branch (SB) investigators they were separated and taken to the SB offices at John
Vorster Square, where they were detained.

Both men were fit and injury free at the time of their arrest.

A few days later Timol was aileged to have jumped out of the 10th floor window and
fallen to his death.

Numerous pre-death injuries were present on his body.

At about the same time as Timol's death, the District Surgeon was summoned to the
10th floor of John Vorster Square where he found an unconscious Salim. Salim was
taken to hospital in the morning of 26 October 1971. Timol died in the afternoon of
Wednesday, 27 October 1871,

Salim was secrelly admitted to hospital and later to a prison hospital where he
remained until his first court appearance about a year later. He appeared, together
with three others, in a magistrate’s court in Johannesburg on 8 March 1972, and
was remanded in custody by the magistrate. He appeared, again together with the
three, in the Pretoria Supreme Court on 13 June 1972, and was formally charged.
His political {rial ended on 31 October 1972, when the three others and him, were
each sentenced to five years of imprisonment.

Salfim was prosecuted and convicted on terrorism related charges and imprisoned
for five years,

The first Inquest

Timol's family was represented by Advocates Issy Maisels and George Bizos at the
Inquest,
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They disputed the SB version that Timo! had been well treated, not assaulted and
had spontaneously committed suicide. They contended that he had been tortured
and that this had caused his death — either directly or indirectly.

The SB presented a wall of silence and denied any wrongdoing. They specifically
denied that they assaulted or tortured detainees and claimed that they treated
detainees well and wan their confidence.

The Magistrate rejected the evidence of pre-death injuries, assaults or torture and
found the SB version credible.

11. The Cover-Up

The police and the State were obliged under law to present all relevant evidence to
the inquest courl. Salim was a material and impontant witness but he was
deliberately hidden and not preduced as a witness. Had he been produced as a
witness he would have directly contradicted the SB version and their asserlions of
kindly treatment. Salim's account of vicious and sustained assault would have been
correborated by conclusive medical evidence.

Instead he was held incommunicade in secret under security laws. The fact that he
was severely injured and had been removed from SB offices in an unconscious
state at about the same time as Timol's death was never disclose ™ Neither were
Salim's medical reporls disclosed.

The tarture and assault on Salim contradict the SB version that they treated Timol
with care and consideration.

12. Evidence of defeating the Ends of Justice

121

12.2

12.3

13.
131

13.1.1

We have provided the NDPP with the account by Salim (written by him) of what
happened o him and to a lesser degree Timol. Salim will testify that from the
moment that he and Timel were separated at Newlands he suffered continual and
severe assaults from the SB until he lost consciousness and was admitted to
hospital. There is absolutely no reason to conclude that Timol was treated
differently.

At our meeting at the NPA in January, George Bizos related to the Deputy NDPP
and to yourself the details of the Timol case — giving a first-hand account of how SB
policemen presented a wall of siience, the medical evidence indicating assault on
Timgl and the failure to present/disclose the Salim evidence. He also highlighted
weaknesses and contradictions in the SB version.

Accordingly, the NDPP has compelling evidence that the SB defeated the ends of
justice in the Timal Inquest.

Suggested steps

The following steps are set out below:

make contact with Salim Essop and arrange for his affidavit to be cbtained:;
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obtain the Inquest documents;

cause an affidavit to be obtained from George Bizos {who offered to be a
witness at our original meeting with the NDPP staff);

review the important post mortem forensic evidence;
foliow up on medical records in respect of Essop;

obtain the record and judgment of the interdict before Judge Margo to restrain
further assaulis and torture on Essop;

determine who of the original witnesses are still available and their contact
details;

determine if there are additional witnesses who were not called during the first
inquest and if there are such witnesses cause their affidavits to be recorded:

carry out an in-depth consuitation with our client Imtiaz Cajee concerning the
information he has.

At this stage there is no need to re-investigate the entire inquest in order to present
a watertight case. It only needs to be demonstrated that the version of the SB was
false and the Inquest was corrupted. As we have indicated this can be done
through the evidence of Salim and Gecrge Bizos.

14, The Aggett Matter

14.1

14.2

14.3

14.4

14.5

14.6

147

14.8

Neil Aggelt was one of seventeen persons detained in connection with a list of
activist's names found in possession of Barbara Hogan.

He was detained for several weeks. The initial SB investigating officer could not find
anything incriminating concerning Aggett's activities. A young SB Lieutenant, Steven
Whitehead (the son of a very senior officer in SB), said he disagreed with this
conclusion and asked to be put in charge of Neil Aggett's interrogation. This was
acceded to.

A period of torture and harsh prolonged sleep deprivation interrogations occurred.

Aggelt made complaints of assault and ill treatment to visiting magistrates and fellow
detainees during this period. Detective Sergeant Blom recorded his formal affidavit
of assault.

One of the detainees (Maurice Peter Smithers) witnessed an assault on Aggett in
the office next door to where he was kept through obligue glass.

Aggett remarked o one of the detainees that he had been "broken” and appeared
dejected and miserable.

That night Aggett apparently hanged himself in his cell using a scarf.

Medical and other material evidence supported the contention that Aggett had
committed suicide.
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As is customary in an unnatural death which involves the autharities (in this case a
detainee in the custody of the police) a formal inquest was held to inquire into the
cause of death.

Aggett's family was represented by George Bizos SC and Denis Kuny. They took
the position that they believed that Aggett had hanged himself, but that his death
was unlawfully induced by the severity of the torture he endured at the hands of the
SB - particularly Whitehead.

Evidence that supported their contention included:

the police records showing the lengthy periods during which Aggeit was
booked out of the cells for "investigation”;

the fact that most of the detainees on the Barbara Hogan list said that they
had suffered torture at the hands of the SB;

Aggett’'s formal complaints of abuse and assault;

a detainee (Maurice Smithers) who said that he had witnessed an assault
on Aggett. Maurice Smithers witnessed an assauit on Aggett while another
detainee Ismall Mononait said he saw a bruise or mark on Aggett's forehead,;

marks on Neil Aggett's body, reported in the post mortem, which were
consistent with assaults. These marks and injuries were consistent with the
injuries that Aggett reported he had sustained to the magistrate and to
detective sergeant Blom,

The SB maintained a wall of silence, denying the assaults and the prolonged
periods of interrogations.

The Ingquest Court accepted the SB versions and rejected all the contentions and
evidence put forward by the family.

The full and complete record of the poiice investigation and inquest is kept by Wits
University and is available on-line.

We have provided you with the following documents In connection with William
Smith and Roelof Venter:

William Smith was a Warrant Officer in the SB and was involved in the
interrogations of some of the Barbara Hogan detainees {but not Aggett).

The affidavit he made in 1982 to police investigators denying assaults or
torture of the detainees he interrogated. A copy was aiso provided to
you.

The transcript of his evidence ai the Aggett inquest on 12 October 1982
denying assaults as alleged by Pramanathan Naidoo and others.
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14.15.1.3 The affidavit he made in 1997 in suppert of an amnesty application
(which did not go ahead) in which he admitted assaulting Prima Naidoo
and others during the Barbra Hogan investigation.

14.15.2 Roeiof Venter was a Lieutenant in the SB and was involved in the
interrogations of some of the Barbara Hogan detainees.

14.15.2.1 The affidavit he made in 1982 to the police investigators denying
assaults as alleged by the detainees.

14.156.2.2 The transecript of his evidence at the Aggetl ingquest in October1982
denying assaults as alleged by Prarmanathan Naidoo, Ismail Mononait
and others. His evidence is reflected on page 2488 of the record and
was given on 12 QOctober 1982.

14.16.2.3 The affidavit he made in 1999 in support of an amnesty application in
which he admitted assauiting Prima Naidoo and other during the
Barbara Hogan investigation.

14.16 Paul Erasmus was a SB member at John Vorster Square but was not involved in the
interrogations or investigation of the Barbra Hogan cases.

14.16.1 He applied for amnesty for a nurnber of matters including the breaking and
entry into Aggett's parental home in an effort to find evidence that couid
support the police version i.e. records that Aggett suffered from depression. In
his evidence to the Amnesty Committee he testified that:

14.16.1.1 The SB had bugged George Bizos in order to discover the direction of
his cross examination and the evidence he would present on behalf of
the family.

14.16.1.2 Whitehead was implicated in the breaking and entry into Aggett's

parental home.

14.16.1.3 Top police commanders collaborated in the cover-up of the abuses
perpetrated against Aggett as well as the break-in at the home of
Agget!'s parents.

1417 The NPA accordingly has prima facie evidence (in the form of affidavits and
transcripts of evidence under oath) that the SB conspired to and did defeat the ends
of justice in the Neil Aggeit Inquest.

14.18 George Bizos personally related to the Deputy NDPP and to yourself at our meeting
during January 2016 the details of this case He gave a first-hand account of how
SB policemen perjured themselves during the Inquest hearing and the effect this
perjury had on the outcome of the inquest.

14,19 This evidence sei out above demonstrates how the entire inquest process in the
Aggett matter was thoroughly corrupted.
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15. Suggested steps

check the veracity of the documents that we have provided to you;
cause an affidavit to be obtained from George Bizos;

check the availability of all the Inquest records and documents and obtain

determine who of the original witnesses are still available and their contact

15.1 We suggest the following steps be taken:
15.1.1
15.1.2
15.1.3
copies;
15.1.4
details; and
15.1.5

determine if there are additional, new, witnesses who were not called during
the inquest and if there are such witnesses, cause their affidavits to be
recorded.

16. In the circumstances we hereby demand that the necessary recommendations to the
Minister of Justice in terms of section 17A of the Inquest Act 58 of 1959 to reopen the
aforesald inquests be made by no later than 30 September 2016. Qur client's rights are

reserved.

Yours faithfully

W,

WEBBER WENTZEL

Moray Hathorn

Partner

Direct tel: +27115305539

Direct fax; +27 11 530 6539

Email: moray.hathorn@webberwenkzel.com

CC: The NDPFP
skabrahams@npa.qov.za

The DPP (Johannesburg), Adv. Chauke
achauke@npa.gov.za




