IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

Case Number: 3541"'7 / 9\1

In the matter between:
LUKHANYO BRUCE MATTHEWS CALATA
SINDISWA ELIZABETH MKONTO

NOMBUYISELO NOLITHA MHLAULI k

MINISTER OF JUSTICE AND CORRECTIONAL SERVICES

NATIONAL COMMISSIONER OF THE SOUTH AFRICAN POLICE
SERVICE

MINISTER OF POLICE

CHRISTOFFEL PIERRE VAN DER WESTHUIZEN
HERMANUS BAREND DU PLESSIS

ERIC WINTER

CRAIG WILLIAMSON

ADRIAAN JOHANNES VLOK

GERRIT NICHOLAS ERASMUS

IZAK JOHANNES ENGELBRECHT

First Applicant

Second Applicant

Third Applicant

Second Respondent

Third Respondent

Fourth Respondent

Fifth Respondent

Sixth Respondent

Seventh Respondent

Eighth Respondent

Ninth Respondent

Tenth Respondent

Eleventh Respondent
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BAREND JACOBUS DU PLESSIS Twelfth Respondent
FREDERIK WILLEM DE KLERK Thirteenth Respondent
JOHAN VELDE VAN DER MERWE Fourteenth Respondent
LUKAS DANIEL BARNARD Fifteenth Respondent
DANIEL JACOBUS LOUIS NEL Sixteenth Respondent
SAMUEL JOHANNES DE BEER Seventeenth Respondent

NOTICE OF MOTION

KINDLY TAKE NOTICE THAT on a date and time to be arranged with the Registrar,

the applicants intend to apply to this Honourable Court for an order in the following

terms:
1. Declaring that:
1.1 the unreasonable delay by the third respondent (National

Commissioner of the South African Police Service or the NCSAPS)
in finalising the investigation into the kidnapping, torture and murder of
Fort Calata, Matthew Goniwe, Sicelo Mhlauli and Sparrow Mkonto on 27

June 1985 (“the Cradock Four”),
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1.2

1.3

1.4

3.1

3.2

the unreasonable delay by the NCSAPS in finalising the investigation
into the theft of the investigation docket dealing with the kidnapping,

torture, and murder of the Cradock Four,

the ongoing failure or refusal of the first respondent (National Director
of Public Prosecutions or NDPP) to take a decision whether to
prosecute, or not to prosecute the known suspects for the crimes

committed against the Cradock Four,

the ongoing failure or refusal of the fourth respondent (Minister of
Police) to exercise effective final responsibility in ensuring that the
NCSAPS complies with his constitutional and legal responsibilities in

respect of the Cradock Four case,

are unlawful, inconsistent with the Constitution and invalid.

Reviewing and setting aside the failure or refusal of the NDPP to take a
decision whether to prosecute, or not to prosecute the known suspects for

the crimes committed against the Cradock Four.

Directing:

the NCSAPS to finalize the investigations into the kidnapping, torture,
and murder of the Cradock Four and the missing investigation docket

referred to above within 30 days of the granting of this order.

the NCSAPS to finalize the criminal investigation into the disappearance

of the original Cradock Four investigation docket from the head office of
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the National Prosecution Authority within 30 days of the granting of this

order.

Sk the NDPP to take a prosecutorial decision in the kidnapping, torture, and

murder of the Cradock Four within 60 days of the date of this order.

4 Ordering the first to fourth respondents to pay the costs of this application,
and those of the other respondents who may oppose this matter, to pay the

applicant’s costs.

5. Granting the applicant further and/or alternative relief.

KINDLY TAKE NOTICE FURTHER that the affidavits of the APPLICANT, SINDISWA
ELIZABETH MKONTO, NOMBUYISELO NOLITHA MHLAULI, NOMONDE LIZA
CALATA, DOROTHY CALATA-DOMBO, TUMANI PAULINE CALATA,
CHRISTOPHER REGINALD CLIFFORD MARION, VUSUMZI PATRICK PIKOLLI,
DUMISA BUHLE NTSEBEZA SC, TIMOTHY SEAN FLETCHER, TIMOTHY
PATRICK SMIT and HAMILTON HEATH WENDE and the annexures thereto will be

used in support of this application.

TAKE NOTICE FURTHER THAT the applicant has appointed CLIFFE DEKKER
HOFMEYR INC as its attorneys of record at whose address the Applicant will accept

service of all process in these proceedings.

TAKE FURTHER NOTICE that:
a) The first respondent is called upon in terms of Rule 53(1)(a), to show cause
why her failure or refusal to make a prosecutorial decision should not be

reviewed and set aside.
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b)

d)

The first respondent is called upon, in accordance with Rule 53(1)(b), to
“despatch, within 15 days after service of this notice of motion on-her, to the
Registrar the record of the decision sought to be reviewed and set aside,
together with such reasons as she by law is required or desires to give or make,

and to notify the applicants that she has done so.

In terms of Rule 53(4), the applicants reserve their right to amend, add to or
vary the terms of their notice of motion and supplement their founding affidavit

within 10 days after the Registrar has made the record available to them.

Any respondent wishing to oppose the relief sought is required within 15 days
after service of this notice of motion or any amendment thereof to deliver notice
to the applicants that they intend to oppose the application and shall in such
notice appoint an address within 15km of the office of the Registrar at which
they will accept notice and service of all process in such proceedings; and
within 30 days of the expiry of the time referred to in Rule 53(4), to deliver any
affidavits as the respondents may desire in answer to the allegations made by

the applicants.

If no such notice of intention to oppose is given, application will be made to the above

Honourable Court as soon as counsel for the applicant may be heard.

DATED AT PRETORIA ON THIS /9 DAY OF JULY 2021.
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TO:

AND TO:

THE REGISTRAR OF THE ABOVE

CLIFFE DEKKER HOFMEYR INC.
Applicants’ Attorneys

1 Protea Place

Sandown, 2196

Private Bag X40

Benmore, 2010

Tel: +27 11 562 1061 / 1085

Fax: +27 11 562 1661/ 1329
Email: tim.fletcher@cdhlegal.com /
tim.smit@cdhlegal.com

Ref. T Fletcher / T Smit / 02020934
C/O MACROBERT ATTORNEYS
MacRobert Building

1062 Jan Shoba Street

Brooklyn, Pretoria, 0011

Private Bag X18

Brooklyn Square, 0075

Tel: +27 12 425 3400

Email: gdreyer@macrobert.co.za
Ref: Gustaf Dreyer

HONOURABLE COURT, PRETORIA

THE NATIONAL DIRECTOR OF
PUBLIC PROSECUTIONS

First Respondent

c/o The State Attorney

SALU Building

316 Thabo Sehume Street
Pretoria

Gauteng

THE MINISTER OF JUSTICE

SERVICE PER SHERIFF
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Second Respondent

c/o The State Attorney
SALU Building

316 Thabo Sehume Street
Pretoria

Gauteng

THE NATIONAL COMMISSIONER OF
POLICE

Third Respondent

Wachthuis, 7t Floor

231 Pretorius Street

Pretoria

Gauteng

THE NATIONAL MINISTER OF
POLICE

Fourth Respondent

Wachthuis, 7t Floor

231 Pretorius Street

Pretoria

Gauteng

CHRISTOFFEL PIERRE VAN DER
WESTHUIZEN

Fifth Respondent

496 Barend Spies Street
Constantia Park

030181

Pretoria

Gauteng

SERVICE PER SHERIFF

SERVICE PER SHERIFF

SERVICE PER SHERIFF

SERVICE PER SHERIFF
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HERMANUS BAREND DU PLESSIS
Sixth Respondent

Riverina Plaas

Hobhouse

Free State

ERIC WINTER
Seventh Respondent
21 Weltevreden Sun
1130 Cornelius Street
Weltevreden Park
Roodepoort

Gauteng

CRAIG MICHAEL WILLIAMSON
Eighth Respondent

96A Percheron Road Beau Willoway
Midrand

Gauteng

ADRIAAN JOHANNES VLOK
Ninth Respondent

52 Henri Road

Centurion

Gauteng

GERRIT NICHOLAS ERASMUS
Tenth Respondent

SERVICE PER SHERIFF

SERVICE PER SHERIFF

SERVICE PER SHERIFF

SERVICE PER SHERIFF
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202 Kastaaingstraat
Weltevredenpark

Gauteng

IZAK JOHANNES ‘KRAPPIES’
ENGELBRECHT

Eleventh Respondent

253 Carelsberg Street

Pretoria

Gauteng

BAREND JACOBUS DU PLESSIS
Twelfth Respondent

Unit 135 The Retreat

Topflight Avenue

Tyger Valley

Western Cape

FREDERIK WILLEM DE KLERK
Thirteenth Respondent

34 Fresnaye Lane

Fresnaye

Cape Town

Western Cape

JOHAN VELDE VAN DER MERWE
Fourteenth Respondent
781 Enkeldoorn Street

Montana

SERVICE PER SHERIFF

SERVICE PER SHERIFF

SERVICE PER SHERIFF

SERVICE PER SHERIFF
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Pretoria

Gauteng

LUKAS DANIEL (“NEIL”) BARNARD

Fifteenth Respondent
Duikersingel

33 Duikersfontein
Gansbaai

7220

Western Cape

DANIEL JACOBUS LOUIS NEL
Sixteenth Respondent

369 Heldeberg Village

Somerset West

Western Cape

SAMUEL JOHANNES DE BEER
Seventeenth Respondent

116 Sixth Street

Linden

Johannesburg

Gauteng
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SERVICE PER SHERIFF

SERVICE PER SHERIFF

SERVICE PER SHERIFF
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IN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

Case Number: 35U4 7 [ 2]

In the matter between:

LUKHANYO BRUCE MATTHEWS CALATA First Applicant
SINDISWA ELIZABETH MKONTO Second Applicant
NOMBUYISELO NOLITHA MHLAULI Third Applicant
and

MINISTER OF JUSTICE AND CORRECTIONAL SERVICES Second Respondent

NATIONAL COMMISSIONER OF THE SOUTH AFRICAN POLICE

SERVICE Third Respondent
MINISTER OF POLICE Fourth Respondent
CHRISTOFFEL PIERRE VAN DER WESTHUIZEN Fifth Respondent
HERMANUS BAREND DU PLESSIS Sixth Respondent
ERIC WINTER Seventh Respondent
CRAIG WILLIAMSON Eighth Respondent
ADRIAAN JOHANNES VLOK Ninth Respondent
GERRIT NICHOLAS ERASMUS Tenth Respondent

IZAK JOHANNES ENGELBRECHT Eleventh Respondent
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REPORT: AMNESTY TASK TEAM

Background

A Director-Generai's Forum, under the chairpersonship of the Director-

General: Justice and Constitutional Development on 23 February 2004,

appointed a Task Team to consider and report on the following:

"1 i

Consideration of the nature of the ‘arrangements that are
standard in the normal execution of justice, and which are
accommodated in our legistation’ that the NPA and intelligence
agencies may come up with in assisting persons who divulge
information relating to offences committed during the conflicts of
the past.

Consideration of a process of amnesty on the basis of full
disclosure of the offence commitied cduring the conflicts of the
past.

Bearing the above-mentioned in mind, whether legislative

enactments are required.”.

The Task Team comprises the following members.

Deon Rudman {Chairperson): Department of Justice and Constitu-

Yvonne Mabule
Vincent Mogotloane

tiona! Development
Naticnal Intelligence Agency

National Intelligence Agency

Gerhard Nel : National Prosecuting Authority
Lungisa Dyosi : National Prosesuting Authority
Ray Lalia South African Police Service

Joy Rathebe : Department of Defence

The Task Team was requested to submit its report to the Director-
General's Forum by close of business on 1 March 2004 The Task

Team mei for the first time on 26 February 2004 and again on 1 March

Secret
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2004. Commissioner Ray Lalla could unfortunately not attend the first

meeting. He did, however, submit his proposals to the Task Team for

its consideration.

Terms of reference

At the outset the Task Team discussed its terms of reference in detail
it came to the conclusion that it had {0 perform its task within the
framework laid down by the President in his statement to the Nationa!
Houses of Parliament and the Nation on the occasion of the Tabling of
the Report of the Truth and Reconciiiation Commission on 15 April
2003. The President provided the following guidelines:

{a)  There shall be no general amnesty, because it would fly in the
face of the TRC process and detract from the principle of
accountability which is vital, not only in dealing with the past, but

also in the creation of a new ethos within our saciely.

(b)  Yet we also have to deal with the reaiity that many cf the
participants in the conflicts of the past did not 1ake part in the
TRC process Among these are—

» indwiduals who were misled by their leadership to treat the
process with disdain,

» others who calculated that they would net be found out,
either due to poor TRC investigations or what they believed
and still believe is too complex a web of concealment for
anyone tc unravei,

+ others who expected the political leadership of the state
institutions to which they belonged to provide the overall

context against which they cotld present their cases, which

did not happen.

Secret
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(c) "Government is of the firm conviction that we cannot

‘ resolve this matier by setting up yet another amnesty
process, which in effect would mean suspending

constitutional rights of those who were at the receiving end

of gross human right violations.".

: (d)y "We have therefore left this matier in the hands of the National

|

f Directorate of Public Prosecutions, for it fo pursue any cases
that, as is normal practice, it believes deserve prosecution and

] can be prosecuted. This work is continuing.”.

(e) "However, as part of this process and in the national

! interest, the National Directorate of Public Prosecutions,
I working with our intelligence agencies, will leave its doors
open for those who are prepared to divulge information at
‘ their disposal and to co-operate in unearthing the truth, for
them to enter into arrangements that are standard in the

!
)| i - .
:}' normal execution of justice, and which are accommodated
i in our legislation.".

E (H “This is not a desire for vengeance; nor would it compromise the
' rights of citizens who may wish fo seek justice in our courts.”. .
L (@) "ttt is critically important that, as a government, we should

] continue to establish the truth about networks that operated
' against the people. This is an obligation that aftaches fo the
! nation's security today; for, some of these networks still pose a
real or latent danger agains! our democracy. [n some instances,

caches of arms have been retained which lend themselves to

employment in criminal activity.”.

(hy  "This approach leaves open the possibility for individual citzens
tc take up any grievance related to human rights violations with

the courts.".

Secret
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(i "Thirdly, in each instance where any legal arrangements are

2.2

31

entered into between the NDPP and particular perpetrators

as proposed above, the involvement of the victims will be

crucial in determining the appropriate course of action.".

0) "Relevant Departments are examining the practical modalities of
dealing with this matter, and they will also establish whether

specific legislation is required in this regard.”.

(k)  “"The National Directorate of Public Prosecutions and relevant
Departments will be requested to deal with matters relating to
people who were unaccounted for, post moriem records and
policy with regard to burials of unidentified persons. We would
like to encourage all persons who might have any knowiledge of
people still unaccounted for to approach the National Directorate

aof Public Prosecutions, the South African Police Service and

other relevant departments.”.

Paragraph 1 of the Task Team's terms of reference relates directly to
the abovementioned framewerk determined by the President.
Paragraphs 2 and 3 were added to the Task Team's terms of reference
in order to enable it to pursug alternative routes in order to address the
cancerns expressed by the President should the Task Team deem it

necessary.

Piscussion

In its deliberations the Task Team also took cognisance of the follawing

factors:

{8} In terms of section 179(1) and (2) of the Constitution the

National Prosecuting Authority (NPA) is an independent
constitutionai institution and the National Director of Public
Prosecutions (NDPP) has full discretion on whether a particular

Secret
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prosecution should or shouid not be instituted. The Task Team's

recommendations should iherefore be consistent with this

constitutional requirement

(b)  Any recommendations refating to the granting or refusing of
amnesty should be in line with the TRC process which was
constifutionally entrenched as a trade-off betwesn the
individual's right to seek justice in a court of law, on the one

hand, and the imperatives of reconciliation and reparation, on

the ather
Ad paragraph 1 of terms of reference

In order to give effect to the “arrangements” contemplated in the
President's statement as reflected in paragraph 1 of the Task Team's
terms of reference, it is recommended that a Departmental Task Team
be appointed comprising members of the following Departments or
institutions:

¢ The Depantment of Justice and Censtitutionat Development

» The intelligence Agencies

+ The Soutiy African National Defence Force

* The South African Palice Service

« Correctional Services

» The National Prosecuting Authority

e Office aof the President

The functions of the proposed Task Team should be the foliowing:

(@) Before the institution of any criminal proceedings for an offence
committed during the conflicts of the past, to consider the
advisability of the institution of such criminal proceedings and
make recommendations tc ithe National Director of Public

Prosecutions in this regard

Secret

@oos 559



+11/10 2007 11:50 FAX 8344279 LRC
; 6
' Secret
I
(b)  To consider applications received from convicted persons

| (©)

P (d)

alleging that they had been convicted of political offences

committed during the conflicts of the past and to make

recommendalions {o—

(i)

the President, through the Minister for Justice and
Constitutional Development, to pardon the alleged
offender in terms of section 84(1}(k) of the Constitution;

the Commissioner of Correctional Services regarding the
possible release of the applicant on parole or the
conversion of the sentence to correctional supervision.

To-

receive information or representations from victims,
perpetraters, legal representatives or any other person or
institution regarding any specific matter;

gather intetligence information;,

investigate the matter;

consult victims.

To consider the following factors when carrying out its mandate:

(i)

(i)

The generai criteria governing a decision to prosecute as
determined by the NDPP in the Policy Manual attached

hereto as Annexure "A".

The following specific criteria-
o Whether the allsged offence is asscciated with a
political objective committed in the course of the

conflicts of the past

Secret
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Whether a prosecution can be instituted on the

8}

strength of adequate evidence.

e \Whether the case, geographically and poliically,
reflects the aims and objectives set out in the
Promotion of National Unity and Reconciliation,
1895{Act 34 of 1995), and is not in conflict with the

requirements of objectivity in prosecutions specified in

the Constitution.
o Whether the offence in question is serious.
¢ Whether the ill health of or other humanitarian
consideration refating to the accused may justify the .
b F non-prosecution of the case.
' o Whether the prosecution will lead to the traumatisation

-' of victims and conflicts in areas where reconciliation
| has already taken place,
! o The degree of co-operation on the part of the alleged
offender.

o The credibility of the alleged offender.
r o The alleged offenders sensitivity to the need for
! restitution.
! o The alleged oifender's furlher endeavours to expose
possible further clandestine operations during the past
years of conflict .
L o The degree of remorse shown by the alleged offendar
: and his cr her attitude towards reconcitiation

e The degree of indoctination to which the alleged

offender was subjected

o The extent to which the alleged offender carried out
instructions or perceived instructions.
The disclosure of organisations/individuals, if any,

(9]

under whose instructions the =zlleged offender

operated.
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The alleged offender's role during the TRC process —

Q
co-operation, full disclosure and assisting the process
in general (if relevant).

o Renunciation of violence and willingness to abids by
the Constitution on the part of the alleged offender

o Whether the alleged offender fully disclosed the
alleged offences,

o The views of the NPA.

¢ [fthe accused is in custody, the views of the presiding
judge or magistrate.

o Any other criteria for deciding whether a political
offence was commitied as set out in the TRC Act.

¢ Any further criteria, which the Task Team might deem

necessary.

To censider—

(7

(ii)

(iii)

the provisions of section 105A of the Criminal Procedure Act,
1977(Act 51 of 1977), relating to plea and sentence agreements
and the directives issued by the NDPP in terms of section

105A(11) of the said Act;

the provisions of sections 7 of the Criminal Procedure Act
relating to the issuing of a noife prosequi certificate and the right
of a private person to institute criminal proceedings in terms of

the section 8 of the said Act;

the provisions of section 18 of the Criminal Procedure Act
relating to the lapsing of the right to institute a prosecution for
any offence after the expiration of a period of 20 years from the
time when the offence was committed, other than the offences
of murder; treason committed when the Republic is in a state of
war, robbery, if aggravaling circumstances were present,

kidnapping; child-stealing; rape; or the crime of genocide, crimes

Szcret
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against humanity and war crimes, as contemplated in section 4

cf the Impiementaticn of the Rome Statute of the international

Criminal Court Act, 2002;

the possibility of diversion in the case of juvenile offenders;
possible arrangements settling the matter out of court;

the provisions of section 204(2) of the Criminat Procedure Act
relating to the discharge of the alleged offender from
prosecution for the alleged offence if such offender testified as a

state witness and answered all questions frankly and honestly.

if the above proposals are acceptabie, it is recommended that the

President announces the proposed prccess and invites full pacticipation

by those who may beneiit from the process.

The Task Team realises that the proposed process will have the

foliowing shartcomings/concerns:

(@)

(b)

(c)

A possible negation of the constitutionai righis of victims, the

public at large and alleged offenders
The possibility of the institution of private prosecutions

The absence of any guarantee that alleged offenders will not be
prosecuied. This might mean that they will be reluctant to
approach the Task Team and make full disclosure The
concerns relating to persons who have disappearad, the amms

caches that have not yet been discovered and the Kwazuiu-

Natal problem will not be solyed

Secret

N

563

fdo1o

TP e



#7922 F. 001564

2009
¥o. 6589 1, 2

10
Secrat
(@) PFublic pareeption regsrding the periicioation in & further
amresly process by the securily sarvites as ihe public may
regard them as perpatrators in the eenflicis of the past,

33  Ad paragraph 2 of terms éf roference

3.31 The Task Team is of the view that tha osly way to address the ahovs
toncems adequately would be to nrovice fnra_ furthor amnesty process
similar to that of the TRC process, Thiz possitility elicited much debafe
within the Task Team. On the ore hand, there were thosr who rejeced
this possibitity out of hand. They araued that such & process would
underrning end diseredit the 'fRC provess, furiher undermine the
raconciiletion process and not necsssetily achieve ihe  desied

'obie'r,tives. They argued that ther2 I8 no reasen why oifenders who:

previously refused o periichate in the TRC precess will now.all of «
sudden dzeide otherwice, Some members of the Task Team, howsver,
placed emphasis on the noed to ersste a further effective opporuntty
for full dicclosure in order to addrass the concerns referred 1o in
paregraph 3.2.4(c) above. They srgued thet 8 substenlial number of
these individuals whe were in the past migled by their leaderehin and
others who expected their political leadership to pravide Lie overall
context against which they could present thelr cases, may mase use of

a further amnesty procsss, . _

2.3.2 Intha light of ths views aypressed by the Prasident regarding a further
anvissty piocess, the Task Team decided not lo make a
fscommendstion In (his regerd end to leave this decision in the hands |
of Governmant. Should Government, however, decids to piccead with J’
such a further procass, & draf indemnity Bill e 2itached as Annextte |
|

"8" for sonsidsration.

3.4 Adparagragh § of terms of referanca

Secrat
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i
Secret
The recommendations under paragraph 1 of the terms of reference do
not require any legisiation Should Government, however, decide on a
further amnesty process as discussed in paragraph 3.3, legislation will
be required since the mechanisms and procedures of the TRC Act
have run their course and can no longer be applied. If it is decided to
follow the latter route, an amendment of the Constitution is also
proposed in order fo enable such legisiation being adopted and to pass

muster in the Constitutional Court
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MINIBTAY: JUBTICE AND CONSTITUTIONAL DEVELOPMENT
REPUBLIC OF BOUTH AFRICA

Adv Vus Pikoli

Nefienal Director of Public Prosacutions
Private Bug X752

PRETORIA

0001

Dear Adv Pholi
RE: TRC MATTERS

Our diacuagi in the above msiter on Tussday § Fobrazry 2007 refers.

1 it adviso you et the cutast that the media txtioles ileging it the Netiona|
Promouting Avthaddty vl go ebeed with prosecutions have eaght me by surpelse. In
ouf dizsussions you brieily meationed to me thar ths NP4, will ot be poing ahead with
the progssutions, As you bad undefiken to edvize 6 1n writing, 1 will sppreciate # if
you could advise rne wrgently on the satt=r so thet there cen ba cartedaty.

'] trust tht you find the above in ordez.

With yranb regards

FEt M.

MRS B S MABANDLA
MINISTER

HIV/AIDS fo @ murdorer 53 Bring itfo Juatice

Sy g - ]




The Natlonal Prosecuting Authorlty of South Africc
lgunya Jikelele Labetshulshist Ba Mzenisi Alrika
Dle Nuslonale Vervolgingsgesog van Suld-Aftika

SECRET {INTERNAL MFMORAND UM

]
: S

!
| MS BS MABANDLA, P

TOQ
| MINISTER FODR JUSTICE AND  CONSTITUTIONAL |
| DEVELOPMENT ,
Rt e, — e e e et ..__M._l
f |
'FROM | ADV VP PIKOLI ]

NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS _J

SURBJECT |PROSECUTION OF OFFENCES EMANATING FROM ’

CONFLICTS OF THRE PAST: INTERPRETATION OF !
| PROSECUTION POLICY AND GUIDELINES ?
A Jp— o %

REFNO, | 32P (PCLU) ;

T S S —r— ———e— e "—-J
15 FEBRUARY 2007 :
S e e .

i. PURPOSE OF MEMORANDUM

The purpese of this memorandum is to—-

@)

)

inform the Mlnister about e Natiorsi Prosecuticg Authority's (VFA)
undersianding and intzrpretation of the policy and guilefines relating o
the prosscution of offencas emsznating fiom conflicts of the past whieh
were commited on or before 1| May 1994,

inform the Minister abou! the problems the NPA is experiencing in the

implementaticn of this policy and guidelines; and

567
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(b}  propose a way forward,

BACKGROUND INFORMATION

Background rvelating to initial proposals

On 23 February 2004, & Divector-General's Forum, under the chairpersonship of

the former Direcior-Genersl: Justice and Censtitutional Development (Adv Vusi
Pikoli) appointed a Task Team te consider and repoit on, "the noture of ike
‘arrangements that are siandard in thie normal executizs: of justice, and which are
accommodated in vur legislofion’ that (e NPA and Intelligence agencizs may
conre up with in assisting persons who divilge information relating to ofiznces

commiited during the conflicts of the past.".

In it defiberations, the Task Team tock coemisance of the fact that in terms ¢
section 179(1) and (2) of the Counstitwtion, the NPA is an independent
constitutionai institution znd the MNational Director has full discretion on whether
a particular prosecution should or should not te imstituted. The Task Team's

recommendations should therefors be consistent with this coastitutiona;

I its Report, the Task Team recommended the establishment of a Departmental
Task T=am comprising members of the following Departnients or institetivns:

o The Depariment of Justice and Constinitional Developmzni

o The Infalligence Agencies (NIA)

o The South Afrizan National Defence Force

o The South African Police Service (SAPS)

s Comectiona! Services

o The National Prosecuiing Authority

s (Office of the President
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2.04 It was proposed that the funciions of the proposed Task Team should, amorg

/ others, be the following:

/ “a) Beforz the insticution of any erimival proceedings for on offence
/ committed during ifi2 conflicts of the past, to consider ihe advisability of

/ the ingyitution of such criminal proceedings and make recommendations

{o the Notional Director of Public Prosecutions 1 iiis repasd,

/ (% To consider applications received fioin convicted persons alleghig that
' ) they had been convicted of political offencas vommitted diring ihe
conflicts of the past aid to nake recommendations to—
I' (i the Presidsnt, through the Minister for Justice and Constitutional
Develogueni, fo pardon the alleged offendsy in teruis of s2ction
BL(1)%) of the Coxstitution;
(it the Commissioner of Corveztional Services regarding ife possible
relzasz of the applicant on parole or the cenversion of the sentzice

{o correctional supervizion”. (Emphasis added)

2.2 Background relating to Amended Prosacutinn Policy

i
b
—

implemented, since many held the view that the propased Functions of the Task

(“) Team could be unconstitutional in view of the provisions of section 179 of the |
Constitution, Subsequently, Government decitdzd that it was impoertant to deal |
vith these matters on 2 uniform basis in terms of a spectficelly defined |

preszeutorial policy and divectives,

2.22 Thersfare, it was proposed hat the National Director, with the concursence of the
Minister, should issue wnended Prosecutorial Policy and Directivas in {erms of
section 179(5)a) of the Constitntion, rsad with section 21 of tite Natiooa

Prosecuting Authority Act, 1998 {Act No. 32 of 198) NPA Act), and that such

SECRET
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Policy and Dirsctives should be submittad to Patliament in terms of section 21(2)
of the NPA Act.

Foilowing discussions with al} the relevant stakeholders aud 2 submission to
Cabinet, the Prosecution Policy and Directives relating t¢ the prosecution of
offences emanating from coaflicts of the npast which were cammitied on or beforz
11 May 1994 (hereinafter referred to s the "Amended Prosecution Policy™), were
approved and came (nwo operation on 1 December 2005, The Amended
Prosecution Policy was also duly tabied in Parlizment aud is binding on the

prosecuting authorify.
IMPORTANT FEATURES OF AMENDED PROSECUTION POLICY

Por purposes of this memorandum, it is important to refer the Minister to the

under-mentioned features of the Amended Prasecution Policy:!

(2}  The Amended Prosecution Policy :manates from and is based on the
s_:atcr:-;ent of President Thabo Mbeki to the Natioral Houses of Parliament
and the Natiog, on 13 April 2003, when he gave Government's rosporse to

the finad report of the Trath and Recorciliation Comission (TRC).

{t)  The President, amang others, stated that the question a5 1o the prosecution

or not of persons, who did net take pant in the TRC process, is Jefi in the

hands of the Natigna] Prosecuiine Authority ONPA) as is normal practice.”

(c)  The President further stated that as part of the nermai legal processes and

in the national interest, the NPA, working with the Inielligence Agencies,
wiil be accessible to those persons wihe are prepared fo uneara the (euth of
the conflicts of the past and who wish to enter inio agreements that are

standard in the normal axecuticn of justice and tha orosecutine mandata.

and ara accommodated in our lecis!ation.?

(d)  Itisimporian: to noie that the President made it clzar that—

' Anached nereto as Annexure "A”,
* See paragraph A.1(b) of Appendix A ta Amended Prosecuticn Policy.
7 See paragraph A.X(c) and (d) of Appendix A.
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0 the dzcision to be taken by the NPA (whether to prosecute or not)

should be in accordance with the narinal lees! nrocess:

(i)  in order v raach a well-considered decision, the NPA should
work toeetber with the Infellicenes Agencies, which include the
NIA and the SAPS;

(ili)  the nzreements entered into between the NPA and those persons

who are prepared o uneaith the truth of the conflicts of the past,

should be in accordance with staadard and nermal execution of

justice;
(v} such agreemends should be in accordanee with the NPA's

prosecution mandate; and

(v)  such agrecments sheuld be i1 accardance with existing legisiation,

3.2 Furthermore, it is imporant to netz ihat the Amended Prosecution Policy
expressly states that the prosecuting policy, dircotives and guidelines ars required
to reflect snd attach due vieight to, among others, the following:

() The dicte of the Cenoslitutional Court to the cffect that the NPA

reprasents the commusfty and is under ar jnfereatinnal oblication to

prosecute crimes of apartheid. (See The Stete v Wonter Basson CCT

30/03.).

fear, faveur or prejudice (zection 179 ofthe Constitution}.
¢)  The legal obligaticns placed on the NPA in terms of its enabling
legislation, in particular (e provisions relating to the formulation of
proseculing criteria and the right of persons affected by decisions of the
NPA to make representations, and [or them to be dealt with.
(d)  The existing prosecuting policy and general dirzctives or guidelines issved
by the National Directer to agsist piosezutors in amiving at 2 decision to

prosecute or not,

* See paiagraph A.2 (h) to (k) of Appensix A.
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In respect of procedura) arrengements, which must bz adhered o in the |
prosecuition process, the Amended Prosecution Policy prevides, among others, in
particular that—
()  the Prierity Criraes Litigation Uinit (PCLL) in the Office of the National
Director shall bz tesponsible for cverseding investigations a2ed intitutiag

% prosscutioiis in atl sncii makers;

é (b)  the PCLY "shall be assisted in tlie cxecution ef iis dutjes™ by a seater |
desigoated officiel from ihe following Stztz depariments or other 1
components of the NPA: |
(i)  The Mational Inteliigence Agency. |
(i} The Detective Division of the Seuth African Palics Service. i
(itiy  The Degartment of Tustice & Corstitttional Development, |
(iv)  The Dire:torate of Special Qzzrations. E

|
3.4 Fyomthe altove, it s ciear thet in rejation to ths -alevant o ffences—- |
(2)  the decisiun whether to prosecuie or not vests in the prosecating authorisy |
end in terms of the Amended Preseeation Policy, in paicular, the ‘
Nationa! Director;
{b)  such decision must be exetclse| in acsordzace with the Constitution and
|

existing lezislation;

{8}  the abovementicned Staie Depaztments oaly have a tole to play insofar as

e )
X they must assist the MPA in the inestigation pracess and the gathering of |

mformetion so a3 to assist the NP2 in reaching a weil-considered decision |

shether 1o prosecute or not.

4, PROBLERMS RELATING TO IMPLEMENTATION OF AMENDED
PROSECUTI®N POLICY |

4.1  Sinca the coming into operation cf the Amanded Prosscution Policy, the NPA has

expetienced various probleins relating to the implementation inereof. Thess
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mendate, namely, to instituie criminal proceadings without fear, favour or
prejudice. On ihe ons hand, the NFA is experizncing problems investigating cases
to escerfair. whether theie is sufficient and admissible evidence to provids a
reasonable prospsct of a successful prosecution, since the SAPS and NIA had not
made dedicatled memoers available to assist the NPA in this regard. This was
subsaquently d=ali with by the senting up of a "Tesk Team”, On the other, thz NFA
is now exparigncing problems relsting to the irterprefation of the role of the cther
Siate Depariments in the process As indicaied hersunder, it scems as if the SAPS
and NIA hold the view that the proposels relating to the original proposed Task
Team (thst were rejected by Govertunent), musl bs inplemented snd that such Task

Team should play a rols in'the decision-making process.

During the middle of 2004, a mecting was hield at the Office of the Prasidency to
atend to the abovemenlionsd problems The Natonal Commissioner, the
Mational Dicecror, the Direciors-General of Justice and NIA, and Mr Jafta of the
Presidency, attended this meeting, Ii was agreed that a Working Committes
should be estzblished. This recormmendation was taken to the Minisiers in the
- Cluster. At 2 subsequent mesting attended by the Minister for Safety and Security,
the Minister of Social Davelopment and Minister Thoko Didiza {(as Acting

Minister for Justice and Constitutional Development), it 'was agrsed that scch

asaist the NFPA.

Fellowing the above agieement, the National Dirzctor celled a meeting at the
Office of the NPA. The FHeads of Deparimant an well as representatives of all
relevant Siate Deparimenis to serve on the Task Team were ivvited. Al
Deparimenis wese represented at this mesting. At this meeting—

(a}  the terms of reference of the Task Team were explained and agreed to;

(b) it was agreed thar Dr Silas Ramaiwe (Daputy National Diractor of Public

Proszculions) would chair the meetings of the Task Team,
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Furhermore, on an issue raised by the reprssentative of NLA, the National
Director was explicit in explaining that the mzndate of the Task Team would not
entail making any recommendations an a decision whether to prosecute of nat to
prosecute and that the Natinal Director would not be dependznt on receiving

such a reccmmicndation beftre he could meke a decision. The Task Team should

<

ba responsible for oversezing that the NPA obtain the necessary information or ta
give inputs so as fa zssist and ecable e National Dirscter to reach a well-
considered decision whether to institute criminal proceedings or nat. Furthermore,

the Task Team shonotd deal with all relevast maiters identifisd by the PCLU #nd

the SAPS. -

Subsequently, on € December 2008, the Office of the PCLU received the c-mail
marked "B"" [rom Dr 2C Jacobs of the SAPS. Furtiermore, the Mationa! Disector
rzcefved lerters fioim the Mational Commissioner and the Director-Geneinl: NJA,
dated 6 February 2607 and 8 February 2007, respectivel, {AMtached hoesto as

Apnexures "C" and "D, respectively)
According 1o Dr Jacobs, his undersianding is that the Task Team must submit a

case. He alse points ovt that the Nationaf Commissionsr is of the view that this
procedure should be foliswed in respect of each Investigaiion that has bezn

finalised. However, he dozs not elatorate on the role of the Commitiee of

Directors-General,

Tn his letter dated € February 2007, the National Commissioner points ovt thal he
has been brivfed regarding the meeting of the "Tesk Team set up in terms of the
Cabinet guidelines oo the outstending Truth and Reconciliation Commission
(TRC) matters”, According to the National Commissioner his vnderstanding is
that the officials designated cn the Prsk Team “will provids reconnmendations to
the Directors-General who will, as a collective, advise the Nationa! Prosecuting

Autkority as the decisfon maker of prosscutions”. Thae Diveclor-General: NIA
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indicates that ie had a discussion with his rezresentative on the Task Team and he
received a copy ef the Mational Commissioner's [stter. He corcurs with the views

of the Nationat Commissioner,

In the first instance, it {s imnartant 1o note that as far s the NPA is concerned,
this Task Team was not set up in terms of the Amended Prosecution Policy.
which include the guidelines on TRC malters, dut in terms of lnfarnal agrecment
tetween the relevant stakshalders. Furthermore, the NPA is not aware of any
agreament or arangeraent in terms of which the Task Team must submit a teport
to a Committee of Directors-General and which Coinmittez must advise iliz NPA
regarding prosecution decisions. Reading the e-mail of Dr Jacohs and the lstter of
the Nationa] Commissioner in context, it seems as il the above process ic a
proposal by the Nationel Commissioner and not an sgrzement raached by the

Task Team. For example, Dr Jucebs paints eut tint

e the Naticnal Commissioner is of the opinien that it mest be established

what disclosurzs were made.,.";

+ "the National Commissioner is of the opinion that such process need fa he

In the same vein, ths National Commissicner writes as follows;

¢ "I have insisted that the compiainznt be consuited ...on the basis that the
Directors-General will have a opporiunity to provide input before & decision

on prosecution js taken.”,

“In myv view a comprehensive tepe i, shoufd be discussed by the Dicectors-

General".
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rreetag oF ot officuls, ¥ deem it necossarv that he suistanlive rzpnzts and

sAdihouel: 1 do not iagist o a inecting of the Duectars-Ceneral after sach I
{

re.miendstizas of the ofiicials should be discusssd by the Diracicrs-

Gensral befors a decision is made.' . T mphasis added) 1

T2 NPA cannct agree tothe adove piopesal Thz ofovi therso! miht e that the

@
Nahcra Diractor v ld be culige. (a3 5 sugested By ohe Mautiora)

Comrmissioner) to wail for the Line'isetion oi the propose: nracess o2fora ke may

makes 2 decisicn whather w prosacuse or nel, I the Task Team or the Cemumtiice

0

of Directors-Genersl, 1 apite ¢f o ‘rezsonable ;:ro‘;ect of oosecesssfld
proseceiion”, unnecessartly delays ih= ccocess, the National Dircter would be
prevenied fiom complying with ;e ;:msecu:ing whonity's conniinitional

rbligaticn, Trerefors, sucl a neacess would be uneenstit ol |

& CONCLUSION AND YWAY FORWARD

S.3  Theee is cieaily a misunderstanding re zarding (ne yole of 1he Task Team ond the i
rc'e of the relevani State L?epn:-rm':nts rcz'sared to in the dmended Frasecutian i
Policy. In accordence with thz approved Amzuded Prosecution Policy®, the NPA }
is of the vizw that the duty of the Task Team or the rzlevant Stats Dezartments is
!
2 Tesk Team or Departments {whether individuaily or coleciively) to make 1I
reenmmendations {o the Natiocel Director, provided that tha National Director
should never be in a positien whers kis constittional duty is dependent on the 1
recommendation of such a Task Tezm or relevant Departmant, Such & procedurs |
weuld be uncenstitutionsl.
it —— i -
* Sec parageaph B.6 of Appendix A. 1
i
ol . { @ ﬂ.'
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[ have now reached a poini where 1 honestly believe that there is improper
interfecence with my work and that 1 am hindered and/or obstructed from carrying |

out my funcitons on this particular maner. Legelly T have rrached 2 dezd end. ;

I: would appear that there is a generz] expectation on the part of lise Department
of Justice and Constitutional Davelcpmeni, SAFS and NIA that there will be no
prosecutions and that [ must slay along. My conscience and oaih of office that [

took, does not allaw that.

5.4  Basad on the ebove, I cannct proceed further with these TRC inattors in f

accordance with the "normal Jegal! processes” and “prosecuting mandate” of
the NPA, as originally envisaged by Goverument. Therefore, and in view of the
fact that the NPA prosecules on behalf of the State, T am awaiting Guvernment's

directicn on this matter.

},'J&IAO V960wl o™ !
|
Ady VP Pihknli

Nations! Director of

O. Public Prosecutions

Ms BS Mrbandla, MP

Minis{cr for Justice and

[
P

Constitational Development

SECRET



578



579



580



581



582



583



584



585



586



587



588



589



590



591



592



593



594



595



596



597



598



599



600



601



602



603



604



605



606



607



608



609



610



611



612



613

Attachments to Annex LC47
Activity sheet supplied to DPCI / NPA
Proposed exhibits supplied to DPCI / NPA

Removed because of privileged contents
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