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I, the undersigned, 

LUKHANYO BRUCE MATTHEWS CALATA 

do hereby make an oath and state the following in English: 

1. I am an adult male journalist, author and filmmaker born on 18 November 

1981 . I am currently employed as the Programme Editor at Open News in 

Cape Town. 

2. The facts deposed to below are within my personal knowledge, unless 

otherwise stated or indicated by the context, and they are, to the best of my 

belief, true and correct. 

INTRODUCTION 

3. The purpose of this affidavit is to facilitate the investigations of the Judicial 

Commission of Inquiry into Allegations of State of Capture, Corruption and 

Fraud in the Public Sector including Organs of State (also referred to as "the 

State Capture Commission" or "the Commission") into the political 

interference which resulted in the suppression of virtually all the 300 plus 

cases referred by the Truth & Reconciliation Commission ("TRC") to the 

National Prosecuting Authority ("NPA"). 

4. I make this affidavit on behalf of my mother, Nomonde Liza Calata, and my 

sisters, Dorothy Cala1a-Dombo and Tumani Pauline Calata. My father was the 

late Fort Calata, who together with Matthew Goniwe, Sicelo Stanley Mhlauli 
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and Sparrow Thomas Mkonto ("The Cradock Four") were brutally murdered 

by apartheid era security personnel near Port Elizabeth on 27 June 19851
. 

5. I also make these representations on behalf of other victims of apartheid era 

crimes. These include: 

5.1 . Thembi Nkadimeng, the sister of Nokuthula Simelane who was 

abducted 

1983; 

tortured and murdered by the Security Branch ("SB') in 

5.2. Mohamed Timol and lmtiaz Cajee, brother and nephew of Ahmed Timol 

who was tortured and murdered by the SB at John Vorster Square in 

1971; 

5.3. Lasch Mabelane, brother of Mathews Mabelane who was tortured and 

killed while in SB detention at John Vorster Square in 1977; 

5.4. Jill Burger and Stephen Aggett, sister and nephew of Neil Aggett, who 

was tortured and killed by the SB in John Vorster Square in 1982; 

5.5. Fatima Haron-Masoet and Muhammed Haran, daughter and son of 

Imam. Haron who was tortured and killed in SB detention in Cape 

Town in 1969; and 

5.6. Sarah Lall and Ismail Haffejee, sister and brother of Dr Hoosen 

Haffejee, who was tortured and killed at the Brighton Police Station in 

Durban in 1977. 

Lukhanyo and Abigail Calata, My Father Who Died for This, in Tafelberg, 2018. See also: 
http://www.saha.orq.za/news/2010/June/commemorating the cradock four 25 years later.ht 
m 



4 
Page 4 of4B 

6. Details of these cases and many others can be supplied on request. To the 

extent necessary the said family members and I stand ready to testify before 

the State Capture Commission. We have been struggling for justice and 

closure over several decades. Our struggles are symbolic of those waged by 

countless other families. The sacrifices made by our loved ones laid the basis 

for South Africa's democracy with its enshrined freedoms. We have all been 

deeply betrayed by African National Congress controlled governments. 

7. Common to all these cases, and virtually all the cases referred by the TRC to 

the NPA, is that they were deliberately suppressed and the perpetrators, 

shielded from j ustice. This was the result of political interference from the 

highest levels of government which was brought to bear on the NPA and the 

South African Police Service ("SAPS"). 

8. This interference amounted to state capture. It allowed powerful forces in 

society to impose their will on institutions meant to uphold the rule of law. In 

doing so they guaranteed total impunity to for some of the most serious 

crimes ever committed in South Africa. 

9. Our request for an inquiry is endorsed by several former commissioners and 

committee members of the TRC and civil society organisations who stand 

ready to cooperate with the Commission. On 5 February 2019 the former 

commissioners called on President Cyril Ramaphosa to offer an apology to 

victims as well as appoint a commission of inquiry into the political 

interference.2 The former commissioners and civil society groups include: 

2 'No justice for apaTtheid victims' - Apologise and appoint inquiry, TRC members tell 
Ramaphosa, City Press, 2019-02-06, available at: htt.ps:llcitv-press.news24.com/Newslno-
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9.1. Desmond & Leah Tutu Legacy Foundation on behalf of Archbishop 

Emeritus Desmond Mpilo Tutu; 

9.2. Dumisa Ntsebeza SC; 

9.3. Yasmin Sooka; 

9.4. Mary Burton; 

9.5. Glenda Wildschut; 

9.6. Dr Fazel Randera; 

9. 7. Richard Lyster; 

9.8. Reverend Bongani Finca; 

9.9. Denzil Potgieter SC; 

9 .10. Professor Piet Meiring; 

9.11. Dr Wendy Orr; 

9.12. Dr Russell Ally; 

9 .13. Foundation for Human Rights; 

9.14. Centre for the Study of Violence and Reconciliation; 

9.15. Khulumani Victims Support Group; 

9.16. Institute for Justice and Reconciliation; 

9.17. Human Rights Media Centre; 

9.18. Ahmed Timol Family Trust; and 

9.19. South African History Archives. 

Historical Overview 

1 0. Under apartheid the security forces, including the erstwhile South African 

Police ("SAP"), in particular the SB, could not have been expected to 

investigate themselves. Indeed, it is safe to assume that the vast majority of 

murders and crimes carried out by the SB and various other entities linked to 

the former South African Defence Force ("SADF") and intelligence agencies 

were covered up. These forces, acting under orders from the highest political 

iustice-for-apartheid-victims-apologise-and-appoint-inquiry-trc-members-tefl-ramaphosa-
20190206 
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levels, were required to crush all serious opposition to Apartheid.3 In doing 

so, they were a law unto themselves. They acted entirely without restraint and 

without the slightest fear of having to face justice.4 Compliant investigating 

officers, prosecutors and magistrates ensured that apartheid security forces 

enjoyed near total impunity.5 

11. The historic compromises made during South Africa's negotiations demanded 

that justice be pursued for serious apartheid-era crimes such as torture, 

kidnapping and murder. This was encapsulated in the postscript to the 

Constitution of the Republic of South Africa Act 200 of 1993 ("the Interim 

Constitution") and subsequently in the Promotion of National Unity and 

Reconciliation Act 34 of 1995 ("the TRC Act"). 

12. The constitutional and statutory design of the amnesty process specifically 

envisaged that criminal investigations, and where appropriate, prosecutions, 

would take place where perpetrators were refused amnesty or failed to apply 

for amnesty. This lay at the heart of the compact struck with victims. The 

compact required that the State take all reasonable steps and measures to 

pursue justice where perpetrators were not granted amnesty. 

13. The TRC's Final Report released on 21 March 2003 stressed that amnesty 

should not be seen as promoting impunity. The TRC highlighted the 

3 

4 

5 

Cawthra, G. (1993) Policing South Africa. London: Zed Books Ltd at p 65. 

See for example: TRC Final Report, Vol 2, Ch. 3, The State inside South Africa between 1960 
and 1990, p288); Vol 3 Ch. 3, Regional Profile: Natal and KwaZulu, p220, available at: 
http://sabctrc.saha.orq.za/reports.htm 

George Bizos SC affidavit dated 23 June 2017 before the Reopened Timol lnquesl, Vol C, 
pp59 - 89. Also see: Bizos G (1998) No one to Blame. In Pursuit of Justice in South Africa, 
Cape Town South Africa, David Phillip Publishers. 

LG 
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imperative need for "a bold prosecution policy•• in those cases not amnestied 

to avoid any suggestion of impunity or of South Africa contravening Its 

obligations in terms of international law.6 Most victims, including my family, 

accepted the necessary and harsh compromises that had to be made to cross 

the historic bridge from apartheid to democracy. We did so on the basis that 

there would be a genuine follow-up of those offenders who spurned the 

process of truth and reconciliation and those refused amnesty. Sadly, this has 

not been the case. 

14. The political pressure described in this affidavit served to shape the approach 

or policy of the NPA and the SAPS In relation to the TRC cases, post the 

winding up of the TRC. This policy or approach is evidenced by various steps 

aimed at ensuring political control over prosecutorial decisions dealing with 

these cases. 

Political Interference 

15. Since the conclusion of the TRC, the critical issue of justice in post-apartheid 

South Africa has been a shameful story of terrible neglect and betrayal. Both 

the SAPS and the NPA have colluded with political forces, including the ANC 

controlled government, to ensure the deliberate suppression of the apartheid 

era cases. Even though the TRC handed over a list of several hundred cases 

to the NPA with the recommendation that they be investigated, virtually all the 

cases were abandoned. These cases involve gross human rights violations in 

a Vol 6, Section 5, Ch 1 at page 24: 
http://sabctrc.saha.orq.za/reports/volume6/section5/chapter1 .him 

LG 
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which amnesty was either denied or not applied for ("the TRC cases"). The 

victims were men and women who laid down their lives for our freedom. 

16. The reasons for the inaction were exposed in the 2015 legal proceedings 

launched by Thembi Nkadimeng (the sister of Nokuthula Simelane.) She had 

sought to compel the NPA to make a prosecutorial decision in the 1983 

murder of her sister. Simelane was murdered by SB officers.7 This application 

disclosed evidence of gross political interterence in the operations of the NPA, 

as per the supporting affidavits of former National Director of Public 

Prosecutions ("NDPP"), Advocate Vusi Pikoli ("Pikoli") and Advocate Anton 

Ackermann SC ("Ackermann"), former Special Director of Public 

Prosecutions in the Office of the NDPP and former head of the Priority Crimes 

Litigation Unit ("PCLU"). The aforesaid NPA officials were instructed and 

cajoled by cabinet ministers and the then Commissioner of the SAPS to stop 

all work on the TRC-related cases. 

17. A secret Amnesty Task Team was established in 2004 to explore the 

possibility of a further amnesty and other matters,8 which resulted in 

amendments to the NPA's Prosecution Policy to allow for a back-door 

amnesty as well the launch of President Mbeki's Special Dispensation on 

Political Pardons. Both initiatives had to be stopped In the courts,9 One of the 

7 

8 

T P Nkadimeng v National Director of Public Prosecutions & Others, Case No.: 3554/2015, 
Gauteng Division of the High Court of South Africa: 
http://www.southernafricalitigationcentre.orq/cases/ongoinq-cases/south•africa-challenging­
npa-i naction-for-trc-related-prosecutions/ 

Undated Secret Report: Amnesty Task Team {annexed as LC1). 

Nkadimeng & Others v The National Director of Public Prosecutions & Others (T.P .D Case no. 
32709/07): 
http://www.saflii.org/cqibin/disp.pl?file=za/cases/ZAGPHC/2008/422.html&guery=Nkadimenq : 

~ LC. 
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proposals was the creation of a multi-departmental committee (from the NPA, 

SAPS and departments of Justice, Intelligence Services and others) to take 

political control of the TRC cases. 

18. The Nkadimeng case disclosed a memorandum addressed by Advocate Pikoli 

to the then Justice Minister, Bridgett Mabandla. In this affidavit Advocate Pikoli 

concluded that there had been improper interference in relation to the TRC 

cases. He revealed that he had been obstructed from taking these matters 

forward. Pikoli complained that such interference impinged upon his 

conscience and his oath of office.10 

19. The consequences of such interference on us, the families of victims of 

apartheid era crimes, have been devastating. By way of example, when lmtiaz 

Cajee approached the NPA in 2003 to investigate the 1971 death in detention 

of his uncle Ahmed Timol, nothing happened. No investigation took place. The 

NPA instead pretended that the matter had been investigated when in fact it 

was not.11 This allowed the key interrogators to escape justice. Had it been 

seriously investigated, the main perpetrators could have been held to account, 

since the last main suspect only died in 2012. This amounted to a travesty of 

10 

11 

A/butt v Centre for the Study of Violence and Reconciliation, and Others 2010 (3) SA 293 (CC): 
https:l/callectians. concourt.orq. za/handle/20. 500. 12144/3590 

'PROSECUTION OF OFFENCES EMANATING FROM CONFLICTS OF THE PAST: 
INTERPRETATION OF PROSECUTION POLICY AND GUIDELINES' dated 15 February 2007 
(classified secret, annexed as LC5). 

It is apparent from Adv Chris Macadam's affidavit dated 15 August 2017 (exhibit 01) filed 
before The Re-opened Inquest into the Death of Ahmed Essop Timal [2017] ZAGPPHC 652 
that apart f rom contacting one journalist, nothing was done. See• "History suppressed: What 
didn't get revealed at the Tlmol inquest' by Kevin Bloom published in the Daily Maverick on 22 
September 2017:https://www.dailymaverick.co.za/artic/e/2017-09-22•history-suppressed-what­
didnt-get-revealed-at-the-timol-inquesU 
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justice. Indeed, the NPA had to be threatened with litigation to have the Timol 

inquest reopened in 2017.12 

20. Advocate Pikoli and Advocate Ackennann stated in their aforesaid affidavits 

that it was no coincidence that there had not been a single prosecution of any 

TRC related matter since September 2007.13 The indictment in the Simelane 

case in 2016 was only issued because of the litigation launched in the 

abovementioned Nkadimeng application.14 The Simelane, Timol and Aggett 

families had to conduct their own investigations into the deaths of their loved 

ones themselves, with the assistance of a private Investigator; and rely on the 

services of pro bono lawyers in order to make modest advances. 

21. Emboldened by the outcome of the reopened Timol Inquest, human rights 

activists placed 20 more cases (includlng the Cradock 4 and Pebco 3 

murders) before the NPA and the Hawks in January 2018. Although the 

Hawks appointed investigating officers it was subsequently discovered that 

the officers leading the investigations were former SB or associated with the 

SB. The most senior investigator had been implicated in the torture of a 

political detainee in the late 1980s. This detainee, together with his wife, were 

subsequently shot dead by the SB after he sued the SAP for damages.15 

12 

13 

14 

15 

Para 144 and sub-paras at p 64 read with annexes IC21 - 24 of the answering affidavit of 
lmtiaz Cajee in Rodrigues v NDPP & Others, Case No.: 76755/18, Gauteng Division: 
http://www.ahmedtlmol.eo.za/wp-content/uploads/2019/01/Cajee-founding-afffidavit.pdf 

Annexed as LC3 and LC4. Also available at: 
http://www.southernafricalitigationcentre.org/1/wp-content/uploads/2015/05Nusi-Pikoli­
Affidavit-Simelane.pdf 

T P Nkadimeng v National Director of Public Prosecutions & Others, Case No.: 3554/2015, 
Gauteng Division 

Letter from Webber Wentzel to Lt Gen S G Lebeya, National Head: Directorate for Priority 
Crime Investigation dated 25 June 2018. See: Excusing the Unconventional, The Star, 14 
February 1995; Amnesty decisions (AC/2001/010 and AM 5482/97) in respect of the murder of 
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Although the two officers have since been removed from these investigations 

following complaints, it is hardly surprising that no progress has been made in 

any of the 20 cases. As recently as 2018 it was still business as usual with 

the TRC cases ultimately controlled by forces from the past. 

22. I note with alarm that the real decision makers behind the atrocities committed 

by the erstwhile SB have not been investigated and prosecuted. Individuals, 

such as Eugene de Kock, and those recently indicted in the Nokuthula 

Simelane case, were mere foot soldiers.16 While junior officers must face 

justice, they simply acted at the behest of the generals and politicians who 

remain shielded from accountability. The failure to pursue those most 

responsible speaks volumes about the captured state of our criminal justice 

system. 

Need for an Inquiry 

23. In my respectful view it can be safely concluded that the SAPS and the NPA 

became captured by political forces in respect of the TRC cases. The few 

prosecutors with the courage to stand up to the political interference were 

either removed from their positions or frozen out from these cases.17 The rest 

acquiesced and ensured that the TRC cases never saw the light of day. 

16 

17 

Sergeant FR Motasi and his wife in 1987. These murders were carried out by the SB. 
See:http://justice.gov .za/Trc/decisions/2001/ac2101 O .htm and 
https://core.ac.uk/download/pdf/58914276.pdf at pp 114, 127 and 131. 

Ra'eesa Pather, SAPS ordered to pay legal fees of security cops accused of murdering MK 
fighter, Mail & Guardian, 06 Jun 2018, https:/lmq.co.za/article/2018-06-06-saps-ordered-to-pay:­
legal-fees-of.security-cop-accused•of-murdering-mk-fighter 

Not long after a plea and sentence agreement against Adrian Vlok, Johann van der Merwe and 
others was confirmed in court on 17 August 2007 (Gershwin Wanneburg, Adriaan Vlok spared 

~ 
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24. In the applicatlon brought by Joao Rodrigues to permanently stay the 

prosecution against him for his role in the murder of Ahmed Timol, the NPA, in 

papers filed on 4 February 2019, admitted to the political interference 

described above.18 

25. The manipulation of the criminal justice system to protect individuals from 

prosecution serves an ulterior and illegal purpose, interferes with the 

independence of the NPA and amounts to gross subversion of the rule of law. 

Indeed, those behind the suppression of these cases may very well have 

been involved in a conspiracy to obstruct or defeat the course of justice, which 

is a very serious crime in South African law. 

26. Those involved in manipulating the criminal justice system in order to 

suppress the TRC cases may also be responsible for the crime of corruption, 

particularly as framed in s 9(2) of the Prevention and Combating of Corrupt 

Activities Act, 12 of 2004, which specifically provides for offences in respect 

of corrupt activities relating to members of the prosecuting authority, which 

includes hindering or preventing the performance of a prosecutorial function, 

showing any favour or disfavour to any person relating to the institution of 

criminal proceedings; or exerting any improper influence on prosecutors. 19 

18 

19 

jail, 17 Aug 2007, https ://mg.co. za/article/2007-08-17-adrlaan-vlok-spared-jai!), then NDPP, 
Adv Vusi Pikoli was suspended from office on 23 September 2019; and then head of the PCLU, 
Adv Anton Ackermann SC, was relieved of his duties in respect of the TRC cases. See paras 
56 - 76 of the affidavit of Vusi Pikoli (annex LC3); and paras 36 - 40 of the affidavit of Anton 
Ackermann (annex LC4). 

Jao Rodrigues v NDPP & Ors Case No. 76755/18 Gauteng DMslon. See supplementary 
affidavit of Adv TP Pretorius SC (annex LC7) and Adv CR Macadam (annex LC8}. Full bench 
judgment available at: http://www.saflii.org/za/cases/ZAGPJHC/2019/159.html 

See also sections 1 ( c) and (g}, 3, 4(2) and 19 of Act 12 of 2004. 
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27. Accordingly, the State Capture Commission is requested to: 

27 .1. Investigate the political interference described in this affidavit; 

27.2. Identify those responsible within and outside the NPA, SAPS, Justice 

Ministry and other government departments for suppressing the TRC 

cases; 

27.3. Determine whether such persons have acted unlawfully, committed any 

crimes and, if so, what steps should be taken against them; and 

27.4. Make recommendations to prevent such gross manipulation of the 

crimfnal justice system taking place in the future. 

THE TRC PROCESS AND THE FAILURE TO PROSECUTE 

28. I am advised that there is nothing in the constitutional and statutory design of 

the TRC process which contemplated the extension of the rights of 

perpetrators to further lenlency or indemnity from prosecution. Indeed, it was 

specifically envisaged that criminal investigations and where appropriate, 

prosecutions, would take place where perpetrators were refused amnesty or 

had failed to apply for amnesty. 

29. An examination of the postscript to the Constitution of the Republic of 

South Africa Act 200 of 1993 ("the Interim Constitution") reveals no direct or 

inferred suggestion that the TRC process would open the door to further 

q 
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opportunities for perpetrators to escape justice outside of the TRC's 

amnesty's provisions.20 

30. South Africa's ground-breaking transition required a severe limitation of the 

fundamental rights of the victims of human rights violations. This was justified 

by the pressing need to promote national unity and reconciliation and to cross 

the historic bridge between the past of a deeply divided society to a future 

founded on democracy and peaceful co-existence. 

31. The principles set out in the postscript were reflected in the design of the 

Promotion of National Unity and Reconciliation Act 34 of 1995 ("the TRC 

Act"). Perpetrators who were granted amnesty received amnesty or immunity 

from criminal prosecution and immunity from civil law actions. Conversely, 

those perpetrators who were refused amnesty or who chose not to approach 

the TRC were meant to face criminal prosecutions. 

32. South Africa's truth and reconciliation design as encapsulated in the postscript 

to the Interim Constitution and the TRC Act necessitated the sacrifice of the 

fundamental rights of victims to advance national unity and reconciliation. In 

so doing the State entered into a compact with victims. This compact required 

the State to take all reasonable steps to prosecute deserving cases in respect 

of offenders who were not amnestied. It is with great sadness that I must note 

that the State has done little to meet its legal and moral obligations. Indeed, 

post-TRC governments have taken active steps to suppress these cases. 

20 Under the title 'National Unity and Reconciliation' available at 
https://www.gov.za/documents/conslitution/constitution-republic-south-africa-act-200-
1993#GENERAL %20AND%20TRANSITIONAL %20PROVISIONS 
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33. The failure of the post-apartheid order to investigate and prosecute those who 

were denied amnesty or who spurned the process represents a deep betrayal 

of all those who participated in good faith in the TRC process. It completely 

undermines the very basis of South Africa's historic transition. The failure 

stands as a betrayal of victims who have been waiting for the criminal justice 

process to take its course and has added considerably to their trauma. 

Indeed, the policy or approach to allow perpetrators to escape justice adds 

insult to the suffering endured by victims. 

34. Above all, the failure stands as a betrayal of all South Africans who embraced 

the spirit of truth and reconciliation in order to move beyond the bitterness of 

the past. The failure is wholly inconsistent with the spirit and purpose of 

South Africa's constitutional and statutory design in dealing with crimes of the 

past. 

SUPPRESSION OF THE POLITICAL CASES 

35. I learned through the case of Nkadimeng & Others v The National Director of 

Public Prosecutions & Others (TPD case no 32709/07) ("the Nkadimeng 

case") that something sinister was going on at this time in relation to the TRC 

cases. This case brought by Thembi Nkadimeng, the sister of the slain 

heroine, Nokuthula Simelane, and the widows of the Cradock Four (including 

my mother) set aside the amendments to the NPA's Prosecution Policy (made 

in terms of section 179(5)(a) and (b) of the Constitution), which provided for a 

backdoor amnesty for political offenders. 
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Amnesty Task Team 

36. During the Nkadimeng case the NDPP was forced to disclose a secret 2004 

government report titled "Report of the Amnesty Task Team". It was revealed 

that on 23 February 2004, the government's Director-General's Forum 

appointed a secret "Amnesty Task Team" (UATT") to explore the possibility of 

a further amnesty and other matters.21 Its report ultimately explored ways of 

avoiding the state's responsibilities to prosecute offenders denied amnesty by 

the TRC or who had not applied for amnesty. A copy of this report is annexed 

hereto marked "LC1 ". (The annexes to this report have not been attached but 

can be supplied on request). 

37. At paragraph 3.2.1 of the A TT Report it recommended the creation of 

Departmental Task Team to be comprised of members of from the 

Department of Justice and Constitutional Development, Intelligence Agencies, 

South African National Defence Force, South African Police Service, 

Correctional Services, NPA and Office of the President. 

38. The proposed functions of the Task Team would be to: 

21 

38.1. Make recommendations to the NDPP on who should be prosecuted or 

not: 

"Before the institution of any criminal proceedings for an 
offence committed during the conflicts of the past, to 
consider the advisability of the institution of such criminal 

Undated Secret Report: Amnesty Task Team (annexed as LC1). 
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proceedings and make recommendations to the National 
Director of Public Prosecutions in this regarrf"22 

38.2. Consider applications received from convicted persons who allege that 

they had been convicted of political offences arising from the conflicts 

of the past and to make recommendations to the President and Minister 

for Justice for pardons; or recommendations to the Commissioner of 

Correctional Services regarding the possible release of the applicant on 

parole or the conversion of the sentence to correctional supervision. 23 

38.3. Review the general criteria governing a decision to prosecute as set out 

in the NPA's Prosecution Policy with a view to introducing new criteria 

to benefit apartheid-era perpetrators such as novel personal 

circumstances of the offender, including: 

38.3.1. his or her sensitivity to the need for restitution, the degree of 

remorse shown and his or her attitude towards reconciliation; 

38.3.2. whether he or she was willing to renunciate violence, the degree of 

indoctrination to which he or she was subjected; and 

38.3.3. the extent to which the prosecution or non-prosecution may help or 

undermine the national project of nation-building. 24 

39. The ATT pointed out that its proposals do have shortcomings, most notably 

the "possible negation of the constitutional rights of victims, the public at large 

22 

23 

Para 3.2.2(a) of the ATT Report at LC1. 

Ibid, para 3.2.2(b) 

Ibid, para 3.2.2(d)(i) and(ii). 
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and alleged offenders." Moreover, notwithstanding its proposals in relation to 

accommodating perpetrators the possibility still existed for victims and their 

families to pursue private prosecutions and there was no "guarantee that 

alleged offenders will not be prosecuted." 25 

Litigation arising from ATT proposals 

40. Arising from the recommendations of the A TT, the NPA was required to 

amend its Prosecution Policy to facilitate impunity for apartheid era criminals. 

It introduced the new criteria mentioned above in relation to decisions to 

prosecute as well as a closed-door procedure, thereby providing for a 

backdoor amnesty. In striking down the amendments to the Prosecution 

Policy as "absurd" and unconstitutional. Judge Legodi held that: 

" ... crimes are not Investigated by victims. It is the 
responsibility of the police and prosecution authority to 
ensure that cases are properly investigated and 
prosecuted." (Nkadimeng & Ors v National Director of 
Public Prosecutions [2008) ZAGPHC 422)26 

41. Also, arising from the recommendations of the ATT, former President Mbeki 

introduced a political pardons dispensation to further accommodate 

perpetrators. Civil society organisations had to approach the High Court 

urgently to stop these pardons being issued in the absence of any inputs by 

victims and others ( CSVR & Others v President of the Republic of South 

25 Para 3.2.4 of the ATT Report at LC1. 

26 Judgment available at: http:/lwww.saflii.org/za/cases/ZAG PHC/2008/422. html 
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Africa & Others, Case no. 15320/09, North Gauteng High Court).27 The 

Constitutional Court confirmed that it was irrational and a violation of the rule 

of law to exclude victims from the process (A/butt v Centre for the Study of 

Violence and Reconciliation, and Others 2010 (3) SA 293 (CC)).28 

42. Notwithstanding the ruling of Judge Legodi in the Nkadimeng matter referred 

to above the family of Nokuthula Simelane and the widows of the Cradock 

Four are still waiting for justice. Out of sheer frustration the family of 

Nokuthula Simelane was forced to file an application before the Gauteng 

Division of the High Court in Pretoria in the matter of Thembisile Phumelele 

Nkadimeng vs. National Director of Public Prosecutions & 8 Others, 

Case Number 35554/2015 on 20 May 2015. In this application Nkadimeng 

sought orders compelling the SAPS to finalize their investigations and an 

order compelling the NDPP to make a prosecutorial decision or refer the case 

to an inquest. A copy of the notice of motion is annexed hereto marked 

MLC2". (The full papers can be supplied on request).29 

43. This application disclosed evidence of gross political interference in the 

operations of the NPA, as per the supporting affidavits of Pikoli and 

Ackermann and explained how the political cases from the past were 

deliberately suppressed. The NPA and its prosecutors were subjected to 

unrelenting improper influence aimed at preventing the prosecution of the 

TRC cases. Such pressure was exerted by cabinet ministers, the then 

27 

28 

29 

Judgment available at: http://saflii.org/za/cases/ZAGPPHC/2009/35.html 

Judgment available at: https://collections.concourt.org.za/handle/20.500.12144/3590 

The papers can be downloaded at: http://www.southernafricalitigationcentre.org/cases/ongoing­
cases/south-africa-challenging-npa-inaction-for-trc-related-prosecutions/ 
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Commissioner of the SAPS and other officials. Copies of the affidavits of 

Pikoli and Ackermann are annexed hereto marked "LC3" and "LC4" 

respectively. 

Experiences of Adv Vusi Plkoli 

44. Former NDPP, Adv. Pikoli, made out an affidavit in the matter of T P 

Nkadimeng v National Director of Public Prosecutions & Others, (Case No.: 

3554/2015, Gauteng Division), in which he described how the independence 

of his office was seriously compromised (annex "LC3"). Pikoli details how he 

was subjected to withering pressure from political functionaries, including the 

then Minister of Justice, Mrs. B S Mabandla, and the then Commissioner of 

the SAPS, the late Jackie Selebi, to abandon the TRC cases. 

30 

44.1. Pikoli recounts that in early 2006, then Commissioner of Police, Mr. J 

Selebi, objected to Advocate Ackermann's participation in the TRC 

cases claiming that Ackermann intended to prosecute the leadership of 

the ANC. Pikoli advised Selebi that Ackermann was appointed as the 

head of the PCLU under Presidential proclamation and it was not for 

the SAPS to determine who should discharge the mandate given to the 

PCLU. 30 

44.2. Later in 2006 Pikoli was summoned to a meeting at the home of the 

late Minister Zola Skweyiya, then Minister of Social Development. The 

meeting was attended by the then Minister of Safety and Security 

(Charles Nqakula), then Minister of Defence (Mosiuoa Lekota), Minister 

Para 30, affidavit of Vusi Pikoli (annex LC3). 
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32 

33 
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Thoko Didiza (Acting Minister of Justice and Constitutional 

Development representing Minister Mabandla who was indisposed) and 

Mr. Loyiso Jafta, then Chief Director in the Presidency. 31 

44.3. The meeting was called by Acting Minister Didiza and Pikoli was 

advised that it related to the prosecution in the Chikane matter. Pikoli 

was warned that cases like the Chikane matter could open the door to 

prosecutions of ANC members. 32 According to Pikoli: 

44.3.1. The Minister of Safety and Security (Nqakula) was concerned 

about the decision to proceed with the prosecution and with 

Ackermann's involvement in the process and he wanted to know 

whether it was Pikoli or Ackermann making the decisions. The 

Minister of Defence (Lekota) also wished to know who the decision 

maker was. 33 

44.3.2. The Minister of Social Development (Skweyiya) was concerned 

about the impact of such prosecutions on ANC cadres, which could 

give rise to a call for prosecution of ANC members for their pre~ 

1994.34 

44.3.3. Pikoli explained that the final decision rested with him. The 

Minister of Defence appeared satisfied with his explanation, but the 

Para 32, affidavit of Vusi Pikoli (annex LC3) 

Ibid, para 33. 

Ibid 

Ibid 
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Minister of Safety and Security appeared to continue to worry about 

the involvement of Ackermann. 35 

44.4. On 6 February 2007, Pikoli met with the then Minister of Justice and 

Constitutional Development, Mrs. B S Mabandla ("Mabandla"). During 

this meeting it appears that she gained the impression that Pikoli had 

agreed not to pursue the TRC cases. 36 On 8 February 2007, 

Mabandla addressed a letter to Plkoli titled "TRC MATTERS", a copy of 

which is attached to annex LC3 marked "VPP2" in which she stated the 

following: 

"I must advise you at the outset that the media articles alleging 
that the National Prosecuting Authority will go ahead with 
prosecutions have caught me by surprise. In our discussions 
you briefly mentioned to me that the NPA will not go ahead with 
prosecutions. As you had undertaken to advise me in writing, I 
will appreciate it if you could advise me urgently on the matter 
so that there can be certa;nty. "37 

44.5. According to Pikoli he was at a loss to explain how the Minister reached 

such a conclusion. He found disturbing her assumption that the TRC 

matters would not be prosecuted. This pointed to an expectation from 

the political level that he would not prosecute the TRC cases. Pikoli 

regarded such an expectation as unwarranted interference in his 

constitutional duty to prosecute without fear, favour or prejudice. 38 

Para 33, affidavit of Yusi Pikoli (annex LC3). 

Ibid, para 47 

Ibid 

Ibid, para 49 
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44.6. A secret memorandum addressed by Pikoli to Minister Mabandla titled 

'PROSECUTION OF OFFENCES EMANATING FROM CONFLICTS 

OF THE PAST: INTERPRETATION OF PROSECUTION POLICY 

AND GUIDELINES' dated 15 February 2007 is annexed hereto marked 

"LC5." In this memorandum Pikoli concludes that there had been 

improper interference in relation to the TRC cases and that he had 

been obstructed from taking them forward. He complained that such 

interference impinged upon his conscience and his oath of office. In 

particular he stated: 

44.6.1. The problems described are "hindering and obstructing the NPA in 

fulfilling its constitutional mandate, namely, to institute criminal 

proceedings without fear, favour or prejudice". 

44.6.2. The SAPS and NIA had not made dedicated members available to 

the NPA to gather sufficient and admissible evidence in the TRC 

cases. 

44.6.3. Pikoli concluded by stating that: 

I have now reached a point where I honestly believe that 
there is ";mproper interference with my work and that I am 
hindered and/ or obstructed from carrying out my 
functions on this particular matter. 

It would appear that there is a general expectation on the 
part of the Department of Justice and Constitutional 
Development, SAPS and NIA that there will be no 
prosecutions and that I must play along. My conscience 
and oath of office that I took, does not allow that. 

Based on the above, I cannot proceed further with these 
TRC matters in accordance with the "normal legal 
processes" and "prosecuting mandate" of the NPA as 
originally envisaged by Government. Therefore, and in 



39 

40 

41 
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view of the fact that the NPA prosecutes on behalf of the 
State, I am awaiting Government's direction on this 
matter. 

44.7. Pikoli never received any response from Minister Mabandla to his 

memorandum. 39 Given the alarming nature of his representations the 

non-response of Mabandla was nothing less than startling. 

44.8. PikoH would have preferred a full prosecution in the Chikane case, 

which in his view, would have produced greater truth and 

accountability. However, he could not rely on the police to carry out 

investigations. 40 Moreover, there was strong political resistance to this 

prosecution and the pursuit of the other political cases, so in Pikoli's 

view a plea and sentence bargain was the most appropriate 

compromise in the circumstances. 41 The plea and sentence 

agreement was confirmed in court on 17 August 2007. 

44.9. Following the publication of a fabricated news story in the Rapport on 

19 August 2007, which claimed that the NPA was on the verge of 

prosecuting ANC members, Pikoli was summoned to a meeting of the 

subcommittee of the Justice, Crime Prevention and Security (JCPS) 

Cabinet Committee on Post TRC matters, which was held on 23 August 

2007. 

Para 54, affidavit of Vusi Pikoli (annex LC3). 

Although the NPA had been denied investigators for the TRC Cases by the SAPS and the 
erstwhile DSO, Pikoli and Ackermann proceeded with this matter as !he investigations had 
already been completed during the Wouter Basson case. See para 26 of the affidavit of CR 
Macadam (annex LC8). 

Para 60, affidavit of Vusi Pikoli (annex LC3). 
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44.9.1. At this meeting Pikoli was urged to stop the prosecutions of the 

TRC cases. This meeting was attended by several cabinet 

ministers, directors•general and Commissioner of Police, J Selebi. 

Cabinet Ministers present included the Minister for National 

Intelligence Services, Mr. Ronnie Kasrils, Minister Mabandla and 

the fate Minister of Social Development, Zola Skweyiya, amongst 

others. At the meeting Selebi, told Pikoli that Nthe gloves were off' 

and he was "declaring war'' on him.42 

44.9.2. Concern was expressed at an investigation launched by the NPA 

into certain members of the South African Police Service. This was 

in relation to Pikoli's investigation into who was behind the 

fabrication of a letter purportedly written by Ackermann SC, which 

became the subject of the Rapport article. Minister Mabandla told 

Pikoli to stop this investigation as "we could not be seen to be 

taking each other to courf'. Pikoli refused. 43 

44.10. Even a plea bargain which resulted In former Minister Adriaan Vlok, 

former SAP Commissioner Johann van der Merwe and others 

escaping jail was too much for the political class. In addition, Pikoli 

refused to stop the aforesaid investigation into the conduct of the 

SAPS. He had deeply offended them by going against their wishes. 

Paras 61 - 65, affidavit of Vusi Pikoli (annex LC3). 

Ibid, para 64 
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Pikoli was suspended by then President Mbeki on 23 September 

2007. 44 

Experiences of Adv Anton Ackermann SC 

45. An affidavit made by Adv. Ackermann SC, former head of the PCLU, was also 

filed in the aforesaid Nkadimeng case in 2015 (annex hereto as "LC4."). In 

this affidavit Ackermann explains in detail how he was stopped from pursuing 

the investigation and prosecution of the TRC cases. 

46. He recounts that on the morning of 11 November 2004 the police, on his 

instructions, was on the verge of effecting the arrests of three former officers 

of the Security Police on attempted murder charges relating to the 1989 

poisoning of the Rev. Frank Chikane, the former head of the South African 

Council of Churches. The three former policemen were former Major-General 

Christoffel Smith, Colonels Gert Otto and Johannes 'Manie' van Staden. 

None had applied for amnesty for this crime. 45 

44 

45 

46.1. On the same morning Ackermann received a phone call from Jan 

Wagener, the attorney for the abovenamed suspects, who told him 

that he would shortly receive a phone call from a senior official in the 

Ministry of Justice, who would instruct Ackermann not to execute the 

warrants of arrest. 

46.2. Shortly thereafter Ackermann received a phone call from a Ministry of 

Justice official who advised him that a decision had been taken that 

Ibid, para 7 4. 

Paras 17 .1 - 17 .3, affidavit of Anton Ackermann ( annex LC4). 
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the Chikane matter should be placed on hold pending the 

development of guidelines to deal with the TRC cases. Ackermann 

told the official that he did not take orders from the Ministry and that 

that only the NDPP could give him such an instruction. 

46.3. A few minutes later Adv Bulelani Ngcuka, the then NDPP, contacted 

Ackermann and instructed him not to proceed with the arrests. 

Ackermann was of the view that "it can be safely assumed that the 

NDPP was instructed at a political /eve/ to suspend these casesn. 46 

47. On 6 December 2006, Ackermann received a letter from the head of the 

SAPS Legal Support section, Major General P C Jacobs, who indicated that 

before any prosecutorial decision was made in respect of the TRC cases, the 

multi-departmental committee (also known as the Task Team)47 must submit a 

final recommendation to a Committee of Directors General in respect of each 

case, which in turn will advise the NDPP who to prosecute or not. 48 

48. Subsequent to the August 2007 plea bargain in the Chikane attempted murder 

case, Ackermann was of the view that it should have opened the door to the 

prosecution of General Basie Smit, who succeeded Van der Merwe as 

Commander of the Security Branch in October 1988, as well as other senior 

officers of the both the SAP and the former SADF. However no further cases 

47 

4a 

Paras 17.1 -17.3, affidavit of Anton Ackermann (annex LC4). 

The Task Team included the National Intelligence Agency, the SAPS, the Department of 
Justice and other departmental representatives. 

Paras 17.1 - 17.3, affidavit of Anton Ackermann (annex LC4). 
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were pursued which can be attributed to political interference in the work of 

the NPA. 49 

49. Also, during 2007, Ackermann was informed by Adv. Pikoli that the then 

Director-General of the Department of Justice, Menze Simelane, had 

approached him and raised concerns about Ackermann's handling of the 

prosecution of the TRC cases. Slmelane asked Pikoli to relieve Ackermann of 

his duties in relation to the TRC cases, which Pikoli declined to do. Adv Pikoli 

advised Ackermann that senior people in the government wanted to fire him 

because he was still pursuing the TRC cases. 50 

50. Following the suspension of Plkoli in September 2007 Ackermann was 

summoned to the office of Adv. Mokotedi Mpshe, then acting NDPP, who 

advised him that he was relieved of his duties in relation to the TRC cases 

with immediate effect. Ackermann is of the view that Adv. Mpshe received a 

political instruction to summarily remove him from these cases. 51 

51. This was a most extraordinary and curious step given that: 

49 

50 

51 

51.1. Ackermann was the head of the PCLU, and one of the most 

experienced prosecutors in the NPA, and 

51.2. In May 2003 the then NDPP, Advocate Bulelani Ngcuka, had made a 

determination that all TRC•related cases, in which amnesty had been 

Ibid, para 30. 

Para 36, affidavit of Anton Ackermann (annex LC4). 

Ibid, para 37. 

LC 
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denied or not applied for, were 'priority crimes' to be handled by the 

PCLU. 52 

52. Since the closure of the TRC, perpetrators, such as the murderers of my 

father, have directly benefitted from the obstruction of justice and corrupt 

activities as described above. 

NPA BELATEDLY ADMITS THE POLITICAL INTERFERENCE 

53. The 2016 indictment for the murder of Nokuthula Simelane was only issued 

because of the litigation launched in the abovementioned Nkadimeng case 

(Case No.: 3554/2015, Gauteng Division) in which an order was sought 

compelling the NDPP to make a prosecutorial decision or refer the case to an 

inquest.53 

52 

53 

53.1. It is of great significance that in those proceedings the NPA and SAPS 

never filed an answering affidavit. They never went on the public 

record to dispute the averments of the political suppression of the 

TRC cases, notwithstanding the considerable publicity that the case 

attracted. 

Ibid, para 14. 

These proceedings were held in abeyance following the issuing of indictments against four SB 
officers who were accused of murdering Nokuthula Simelane. Papers ava!lable at: 
http://www.southernafricalitigationcentre.org/cases/ongoing-cases/south-africa-challenginq­
n_ga-inaction•for-trc-related-prosecutionst 
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53.2. As an example of the publicity, I annex hereto a newspaper article 

dated 31 May 2015 authored by Mr Zenzile Khoisan in the Weekend 

Argus marked aLC6".54 

54. On 4 February 2019, in the application by Rodrigues for a permanent stay of 

prosecution, In which the central question was the post-TRC delay in 

institutlng a prosecution, the NPA belatedly filed a supplementary answering 

affidavit in the name of State Adv T P Pretorius SC ("Pretorius"), along with an 

accompanying affidavit deposed to by State Adv Chris Macadam 

{"Macadam").55 The Macadam affidavit admitted that the Timol case and the 

other TRC cases were stopped and he provided details and evidence to 

illustrate the obstruction. The Pretorius supplementary affidavit is annexed 

hereto marked "LC7" and Macadam's affidavit is annexed as "LC8". 

55. This was the very first time that the NPA had admitted the political 

interference and its unlawfulness. In particular, the supplementary affidavit of 

Pretorius stated: 

54 
55 

56 

55.1. "[l]t is clear that the prosecution was delayed as a result of political 

interference by others." 56 

55.2. "The first respondent does not deny that the executive branch of the 

State took what one can describe as political steps to manage the 

See: https://www.iol.eo.za/news/politics/government-interference-let-killers-off-hook-1865612 
NPA Supplementary Answering Affidavit (SAA), annex LC7 inJao Rodrigues v NDPP & Ors 
Case No. 76755/18 Gauteng Division. The Court in Rodrigues saw fit to censure the NPA for 
its attempt to withhold the affidavit of Macadam, noting at para 68 that: "The suggestion that it 
was deliberately withheld from this Court is difficult to refute especially given ifs seriousness 
and the detailed allegations contained therein of political interference." See also paras 66 - 70. 

Ibid at para 2.3. 

) LC, 
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conduct of criminal investigations and possible prosecution of the 

perpetrators of the political murders such as that of Mr. Timol. "57 

55.3. "The contents of both Pikoli and Ackermann's affidavits give this 

Court an opportunity to reaffirm the constitutional independence of the 

National Prosecuting Authority of this country and send a clear 

message that political office bearers should stop interfering with 

prosecutorial decisions unless otherwise authorized to do so by law'. 

58 

55.4. "What one sees in Pikoli and Ackermann's affidavits is that the 

political interference and political pressure brought to bear upon the 

highest office of the National Prosecuting Authority was far from 

being authorized by law."59 (Emphasis added). 

55.5. "I do not deny that the National Prosecuting Authority was subjected 

to political interference and political pressure not to immediately 

prosecute cases such as the present."60 

55.6. "/ agree with what the Fourth Respondent says ... that the 

manipulation of the criminal justice system to protect individuals from 

criminal prosecution serves an ulterior and illegal purpose and that it 

constitutes bad faith, it is irrational, it interferes with the independence 

Ibid at para 2.11. 

NPA SAA, annex LC7, para 2.28. 

Ibid at para 2.29. 

Ibid at para 2.29. 

L..C., 
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of the National Prosecuting Authority and amounts to a gross 

subversion of the rule of law . ... "61 

NPA's attempt to escape responsibility 

56. In the Rodrigues matter Pretorius attempted to explain the NPA's 

acquiescence with the political interference by claiming that it was not 

responsible for the suppression of the TRC cases, which was imposed upon 

it:62 

''[T]he only conclus;on to arrive at is that the delay in prosecuting the 
applicant was not as a result of the first respondent's [the NPA's] 
own doing or its malice - it was as a result of the political interference 
and the 'severe political constraints' to which the first respondent [the 
NPA] was subjected. ,.s3 

57. This is an astonishing claim to make in light of the prevailing law: 

61 

62 

63 

64 

57.1 . Section 179(2) of the Constitution vests exclusive power in the NPA to 

institute criminal proceedings on behalf of the state. In other words, 

no other person or body may make decisions whether to prosecute or 

not.64 

Ibid at para 2.30. 
NPA SAA, annex LC7, paras 2.11 - 2.13. 

Ibid at para 2.12. 

See also s 20( 1) of the National Prosecuting Authority Act 32 of 1998 
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57 .2. Section 179( 4) of the Constitution enjoins the prosecuting authority to 

exercise its functions without fear, favour or prejudice and requires the 

enactment of legislation to give effect to this requirement. 

57.3. Section 32(1 )(a) the National Prosecuting Authority Act 32 of 1998 

("the NPA Act") requires that: 

"A member of the prosecuting authority shall serve impartially 
and exercise, carry out or perform his or her powers, duties and 
functions in good faith and without fear, favour or prejudice and 
subject only to the Constitution and the law." 

57.4. Section 32(1 )(b) of the NPA Act requires that: 

"Subject to the Constitution and this Act, no organ of state and 
no member or employee of an organ of state nor any other 
person shall improperly interfere with, hinder or obstruct 
the prosecuting authority or any member thereof in the 
exercise, carrying out or performance of its, his or her powers, 
duties and functions." (Emphasis added) 

57.5. Section 32(2)(a) of the NPA Act requires prosecutors to take an oath 

or make an affirmation that they will: 

u ... uphold and protect the Constitution and the fundamental 
rights entrenched therein and enforce the Law of the Republic 
without fear, favour or prejudice and, as the circumstances of 
any particular case may require, in accordance with the 
Constitution and the Law'. 

57.6. Section 32(2)(b) of the NPA Act requires that in the case of the 

National Director, or a Deputy National Director, Director or Deputy 

Director, the oath be taken before the most senior available judge of 

the High Court within which area of jurisdiction the officer is situated. 

57.7. Section 41(1) of the NPA Act stipulates that any person who 

contravenes s 32(1 ){b) shall be guilty of an offence and liable on 
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conviction to a fine or to imprisonment for a period not exceeding 1 O 

years or to both such fine and such imprisonment. 

58. Every constitutional and statutory duty and obligation mentioned above was 

violated by the NPA and its senior staff members involved in the abandoning 

of the TRC cases. Although the NPA enjoyed exclusive authority to institute 

criminal proceedings, on its own version, it allowed others to impose their will 

on the authority to stop prosecutions that otherwise would have been pursued. 

58.1. In so doing the NPA and its responsible officials violated s 179(2) of 

the Constitution and ss 32(1 )(a) and (b) of the NPA Act. 65 

58.2. The responsible officials also violated their oaths of office In terms of 

32(2) of the NPA Act and are liable for criminal sanction in terms of s 

41 (1) of the said Act. 

59. In allowing others to effectively take their decisions the responsible members 

of the NPA failed to act impartially and perform their powers and duties in 

good faith and without fear, favour or prejudice. In acquiescing to the 

demands of others the officials Involved acted partially and displayed no 

courage. 

65 

59.1. Their actions, or inaction, brazenly favoured political elites and 

perpetrators of apartheid era crimes and severely prejudiced the 

interests of victims, their families and communities.66 

The NPA's Prosecution Policy also requires at p 2 - 3 that the NPA must "exercise Its 
prosecutor/al functions Independently". (Emphasis added); and that prosecutorial decisions 
be made independently (p 12}. These requirements were also violated. 
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59.2. Accordingly, the NPA and the responsible officials violated s 179(4) of 

the Constitution and ss 32(1 )(a) and 32(2} of the NPA Act. 

60. The NPA, and its responsible officials, permitted other organs of state, 

alternatively members or employees of organs of state and/ or other persons 

to improperly interfere, hinder or obstruct the authority in carrying out its 

powers and duties and functions. 

60.1. In so doings 32(1 )((b) of the NPA Act was violated and its responsible 

officials are accordingly liable for criminal sanction in terms of s 41(1) 

of the said Act. 

60.2. These violations, in turn, amounted to a violation of the rule of law 

itself, enshrined as a founding value in section 1 (c) of our 

constitution.67 They also amount a betrayal of the constitutional 

compact of truth, reconciliation and justice that our democracy was 

predicated upon, and which sought to provide the closure and healing 

that our nation required to move beyond our past, as enshrined in the 

preamble of the Constitution. 

COLLUSION IN SUPRESSING THE TRC CASES 

66 

67 

In this regard note the requirement laid down in the NPA's Prosecution Policy at p 5: 
"The decision whether or not to prosecute must be taken with care, because it may have 

profound consequences for victims, witnesses. accused persons and their families. A wrong 
decision may also undermine the community's confidence in the prosecution system and the 
criminal justice system as a whole.~ 

Section 1(c) of the Constitution provides that "The Republic of South Africa is one, sovereign, 
democratic state founded on the following values ... Supremacy of the constitution and the rule 
oflaw." 
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61. Notwithstanding the admission of political interference in its operations, the 

NPA denies colluding with political forces to suppress apartheid•era cases. 68 

The contradictions in the supplementary affidavit of J P Pretorius and the 

detail set out in the affidavit of R C Macadam speak volumes. 

62. Macadam's affidavit is particularly instructive, and he is to be commended for 

making available relevant facts that explains the post-TRC delay. It is 

however most regrettable that Macadam chose only to speak up towards the 

end of 2018, on the eve of a new NDPP assuming office. Had he acted earlier 

much damage to the administration of justice could have been prevented. 

63. The following passages in Macadam's affidavit reveal the inglorious roles of 

the NPA, Directorate of Special Operations ("DSO") and SAPS: 

68 

69 

63.1. After submitting a report on 15 May 2003 to the NDPP and the DSO 

setting out the TRC cases which had been identified for investigation, 

including the Timol case, Ackerman and Macadam met with DSO 

Special Director Adv MG Ledwaba ("Ledwaba") to ask the DSO to 

conduct certain investigations. Macadam noted the following: 

"The meeting was unpleasant as Ledwaba made it clear In 
no uncertain terms that the DSO would not investigate ani 
TRC matters and that these should all be referred to SAPS." 9 

(Emphasis added) 

63.2. Ackerman and Macadam then met with Commissioner De Beer, the 

Divisional Head of the Detective Service of SAPS, and requested the 

SAPS to take over the investigations. Subsequently in September 

NPA SAA, annex LC7, para 2.33. 
Supporting affidavit of Macadam at LCS, para 19. See also letter addressed by Ledwaba to 
Leask dated 15 July 2003 reflecting this decision (Annex RCM3 to Macadam's affidavit). 
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2003, De Beer advised in writing that the TRC cases was the 

responsibility of the DSO not the SAPS; and the SAPS would only 

investigate if instructed by the President. 70 

63.3. Attempts by Ackermann and Macadam to persuade Ledwaba to 

reconsider his refusal to investigate the TRC cases fell on deaf ears. 71 

A letter was addressed to Ledwaba "appealing to him to appoint 

investigating officers and pointing out that, in the absence thereof, the 

PCLU would not be able to deliver on its mandate".72 According to 

Macadam: 

"The DSO however did not appoint investigators as requested 
and consequently none of the TRC matters requiring 
investigation could be taken further." 73 (Emphasis added) 

63.4. Macadam recalls Ackermann advising him that he intended 

prosecuting three fomier Security Branch members for their role in the 

attempted murder of Reverend Frank Chikane by poisoning. This was 

because, even though the NPA was denied investigators for the TRC 

cases, all the evidence implicating them had already been led in the 

prosecution of Wouter Sasson and no further investigations were 

necessary. However, he was instructed by the then acting NDPP not 

to arrest and prosecute the suspects. 74 

Affidavit of Macadam at LC8, para 19. See letter of De Beer (Annex RCM4 ). 

Affidavit of Macadam at LCB, para 22. See letter of Ackermann to Ledwaba (Annex). 

Id. 

Id, para 23. 

Id. paras 26 - 27. 

LC.... 
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63.5. Macadam confirms that a moratorium was placed on all TRC 

investigations and prosecutions (not that any were being investigated) 

pending the adoption of guidelines to deal with this class of cases. 75 

He advised that he and Ackermann were of the view that the 

guidelines (amendments to the Prosecution Policy) "were 

unconstituUonal in that they made provision for the NDPP not to 

prosecute perpetrators if they met the criteria for granting amnesty as 

had been applied by the TRC'.76 

63.6. When Macadam represented the NPA on the 'inter-departmental task 

team' set up to deal with the TRC cases: 

"I noticed that the task team was predominantly comprised of 
members of the Intelligence community who were more 
intent on cross-examining me as to why matters should be 
investigated rather than addressing the issue of all the 
outstanding cases. "77 (Emphasis added) 

63.7. Macadam confirms that, aside from one query, there was no 

investigation in the Timol case. 78 

63.8. Macadam refers to various documents he discovered in December 

2017 including: 

Id, para 27. 

Affidavit of Macadam at LCS, para 28. 

Id, para 30. 

Id, para 44. This is in stark contrast with Macadam's Sworn Affidavit before the Reopened 
Inquest (dated 15 August 2017, exhibit 01) where he gave the impression that there had been 
an investigation and made no mention that his request for an investigation had been firmly 
refused. 
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63.8.1. A second draft Indemnity Bill authorising the President to grant 

indemnity to persons committing politically motivated crimes.79 

63.8.2. The terms of reference of the ATT dealing with criteria which the 

NPA applies to TRC cases, the formulation of Guidelines and 

whether legislative enactments are necessary, and it concludes by 

deferring to the views of the intelligence agencies.80 

63.8.3. A further report of the ATT inter alia looking into whether private 

prosecutions and civil litigation could be eliminated where a 

decision not to prosecute is taken and whether a person aggrieved 

with a decision not to prosecute may approach the International 

Criminal Court (ICC).81 

63.8.4. A letter dated 8 February 2007 addressed to Pikoli by the then 

Minister of Justice expressing her concern that the NPA was 

proceeding with TRC prosecutions as she was under the 

impression that the NPA would not.82 

63.8.5. A secret memorandum addressed by Pikoli to the Minister of 

Justice by Pikoli objecting to the interference with the TRC matters 

by other Government departments and concluding that he is 

"obstructed from carrying out my funct/ons".83 

Id, para 46.1, read with annex RCM13 
Affidavit of Macadam at LC8, para 46.2, read with annex RCM14 

Id, para 46.3, annex RCM15 

Id, para 46.4, annex RCM16 

Id, para 46.5, annex RCM17 

LC... 
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63.9. Macadam concludes that "[t]hese documents speak for themselves 

and go a long way in explaining why from 2003 the PCLU constantly 

struggled to have TRC cases investigated." 84 

The Acts and Omissions to be investigated 

64. While pressure was brought to bear on the NPA. its officials were under a 

clear legal duty to reject such improper interference and obstruction. With a 

few exceptions, the leadership of the NPA did the bidding of the politicians 

and acquiesced with the political meddling in its work. Not only was the NPA 

required to reject such interference it was required under law to stop such 

unlawfulness by: 

64 

BS 

64.1. Investigating, and where necessary, prosecuting those unlawfully 

interfering with the criminal justice process and obstructing the course 

of justice;85 

64.2. Taking steps to restrain and stop such interference, if needs be 

through seeking an appropriate restraining and/ or declaratory order 

from the High Court, and if necessary, from the Constitutional Court; 

Id, para 47. 
Aside from the criminal liability arising from s 41(1) of the NPA Act ands 9(2) of Act 12 of 2004, 
soliciting a prosecutor by unlawful means not to prosecute constitutes the crime of obstruction 
the course of justice (S v Burger 1975 (2) SA 601 (C) at 607); See R. v Field (1964) 3 All E. R. 
270 at 271, 281 (quoted by Baker R in S v Burger 1975 (2) SA 601 (C) at 616): "Held: A 
conspiracy to obstruct the course of justice was different from, and might be far more 
reprehensible than, a conspiracy to obstruct the police in the execution of their duty ... ~ and may 
amount to "a grave crime". Where a person, knowing that police investigations are based on a 
suspicion that a crime may have been committed, obstructs the police in their investigations, it 
is no defence to claim that he did not foresee the possibility of a prosecution (S v 
Greenstein 1977 (3) SA 220 (RA) at 224). The crime of obstructing the course of justice may 
be committed by means of mere omissio, such as where an official refrains from passing 
material information to a law enforcement officer (S v Gaba 1981 3 SA 745 (0)). 
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64.3. Exposing the interference by bringing it to the attention of Parliament's 

Portfolio Committee on Justice. 

65. None of the above steps were taken by the NPA's leadership. In the absence 

of such steps there is only one conclusion to draw from the common cause 

facts: the NPA agreed or effectively agreed not to pursue justice in the TRC 

cases. This amounts to a conspiracy to suppress or obstruct justice. 

66. The NPA's responsible officials permitted other organs of State, alternatively 

members or employees of organs of state and/ or other persons to improperly 

interfere, hinder or obstruct the Authority in carrying out its powers and duties 

and functions. The actions of the responsible officials, both within the NPA 

and SAPS, as well as the then Ministers of Justice and Police, and indeed the 

government itself, warrant investigation into whether their conduct: 

86 

87 

66.1. violated the aforesaid provisions of the Constitution and the NPA Act, 

in particulars 41(1 );86 

66.2. amounts to the crime of defeating or obstructing the course of justice 

in that these officials took active steps to supress the TRC cases in 

the face of a legal obligation to do otherwise;87 

66.3. amounts to the crime of corruption, particularly as framed in section 

9(2) of the Prevention and Combating of Corrupt Activities Act, 12 of 

2005;and 

See above under the heading "NPA's attempts to escape responsibility". 

S v Burger 1975 (2) SA 601 (C); Bazzard 1992 (1) SACR 302 {NC) 

LG 
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66.4. where relevant officials are officers of the court, whether such officials 

are fit to serve as such in light of their conduct. 

THE FAMILIES ARE ENTITLED TO ANSWERS 

67. The families of loved ones tortured, murdered or enforcedly disappeared and 

whose cases were suppressed or obstructed, as described in this affidavit, are 

entitled to answers. They are entitled to hear from the following persons of 

interest about their role in the handling of the TRC cases following the closure 

of the Commission: 

Political Role-players 

68. In our respectful view the Commission should seek the accounts and 

perspectives from, amongst others, the following: 

68 .1. Former President, Thabo Mbeki, 

68.2. Former Justice and Constitutional Development Minister, Bridgett 

Ma band la, 

68.3. Former Acting Minister of Justice and Constitutional Development, 

Thoko Oidiza, 

68.4. Former Minister for Safety and Security, Charles Nqakula, 

68.5. Former Minister for National Intelligence Services, Mr. Ronnie Kaslils, 

68.6. Former Minister of Defence, Mosiuoa Lekota. 

69. There is evidence that former Minister Mabandla was directly involved in 

applying pressure on the NPA to halt prosecutions of the TRC cases. The 
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other former ministers mentioned above attended a meeting or meetings 

where similar pressure was conveyed, or improper influence applied to former 

NDPP Pikoli. 

70. In our considered view, to the extent that any former minister exerted 

improper influence, he or she would not have so acted without the approval or 

consent of former President Mbeki, and possibly the full cabinet, or at least 

the full security cluster. In this regard it is noted that Mr. Loyiso Jafta, then 

Chief Director in the Presidency, represented the Presidency on the 

abovementioned Task Team. 

Other Functionaries and Officials 

71. The functionaries and officials listed below, amongst others, should be 

required to provide their versions in respect of their roles vis-a-vis the TRC 

cases: 

ea 

71.1. Former NDPP and former Director-General of the Department of 

Justice, Menze Simelane, 

71 .2. Mr. Loyiso Jafta, former Chief Director in the Presidency,88 

71.3. Former Special Director of the DSO, Adv MG Ledwaba 

71.4. Former head of the SAPS Legal Support section, Major General PC 

Jacobs, 

71.5. Commissioner De Beer, Former Divisional Head of the Detective 

Service of SAPS. 

Jafta is currently the Aeling Director of the State Security Agency. 

LC... 
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Current and former members of the NPA 

72. Aside from those NPA members already mentioned in this affidavit, the 

following current and former members of the NPA, amongst others, ought to 

explain their roles in respect of the TRC cases: 

72.1. Former NDPP, Bulelani Ngcuka, 

72.2. Former Acting NDPP Adv. Mokotedi Mpshe, 

72.3. Former acting NDPP, Dr Ramaite SC, 

72.4. Former head of the PCLU and former NDPP, Adv Shaun Abrahams, 

72.5. Former prosecutor, Gerard Nel. 

73. A more complete list of persons of interest has been handed to the 

Commission's investigators. 

CONCLUSION 

74. The Full Court in the Rodrigues matter speciflcally affirmed the NPA's 

obligation to pursue TRC cases and to bring the allegations of political 

interference into the open. 69 However !t found that: 

75. 

89 

90 

"None of this occurred and the NPA must accordingly accept the 
moral and legal consequences of this most serious omission and 
dereliction of duty on its part. 1190 

It is also noteworthy that notwithstanding considerable publlcity on these 

Rodrigues v National Director of Public Prosecutions of South Africa [2019] ZAGPJHC 159 
paras 57-70. 

fbid, para 64. 
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matters over several years, neither the President, the Ministers of Justice or 

Police, nor anyone else in government issued a single statement 

acknowledging the problem or apologising to victims or undertaking to take 

expeditious steps. Their silence has been deafening. Indeed, in the 

Rodrigues matter, the aforesaid ministers, who were both respondents, 

studiously avoided dealing with the political interference, even though it was a 

centrepiece of the case and explained the delay and inaction post the winding 

up of the TRC. 

76. The judgment of the full bench in Rodrigues called on the NDPP to consider 

taking action in terms section 41 (1 }91 of the National Prosecuting Authority 

Act 32 of 1998.92 The Court called for a: 

'TP]ub/ic assurance from both the Executive and the NPA that the 
kind of political interference that occurred in the TRC cases will 
never occur again. In this regard they should indicate the measures, 
including checks and balances, which will be put in place to prevent 
a recurrence of these unacceptable breaches of the Constitution."93 

77. To date, the President, Ministers of Justice and Police, and indeed the 

government itself. shamefully maintain their silence. 94 No expression of 

91 

92 

93 

94 

Section 41(1) reads: "Any person who contravenes the provisions of section 32 (1) (b) shafl be 
guilty of an offence and liable on conviction to a fine or to imprisonment for a period not 
exceeding 10 years or to both such fine and such imprisonment." Section 32 deals with the 
impartiality by members of the prosecuting authority. Section 32(1)(b) reads: "Subject to the 
Constitution and this Act, no organ of state and no member or employee of an organ of state 
nor any other person shalf improperly interfere with, hinder or obstruct the prosecuting authority 
or any member thereof in the exercise, carrying out or performance of its. his or her powers, 
duties and functions." 

Rodrigues v National Director of Public Prosecutions of South Africa [2019) ZAGPJHC 159 at 
para 65. 

Ibid. See also paras 21 - 24 and 57 - 64 of the judgment. 

The current Minister of Justice noted the Rodrigues judgment in his budget speech and 
assured that interference going forward would not be tolerated but he did not respond to the 
political interference itself. 
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regret, remorse or apology has been offered by them for the deep betrayal by 

their institutions of victims of past atrocities. 

78. The history of the abandonment of the TRC cases is a disgraceful story of 

great neglect. The decisions to block justice in such serious cases over 

decades point to a grand design on the part of the authorities to allow 

perpetrators of the past to avoid a reckoning with the truth and escape justice. 

79. Since April of this year an accused, two suspects and a key witness have 

died: 

79.1. Former Sergeant Msebenzi 'Vastrap' Radebe, accused no. 4 in the 

Nokuthula Simelane murder case died in early April. He may have 

potentially spilled the beans on his co-accused. He did not apply for 

amnesty and was facing a kidnapping charge. He was 68 years old. 

79.2. Former Lieutenant Stephen Whitehead, lead interrogator and 

tormentor of Neil Aggett, died on 22 April 2019, in the same week that 

the Minister of Justice announced the reopening of the Aggett inquest. 

He was only 62 years o!d.95 

79.3. Ernest Matthis, key witness in the Ahmed Timol murder case, died in 

May 2019. Matthis saw Timol's body fall past a window in John 

Vorster Square and debunked the claim of the police that the fall took 

place in the afternoon. He was in his 8Os. 

Tymon Smith, NPA to re-examine Neil Aggett's death, New Frame, 6 May 2019: 
https:/lwww.newframe.com/npa-re-examine-neil-aggetts-death/; Ufrieda Ho, Did details of Neil 
AggeH's 'suicide' die with apartheid security policeman Steve Whitehead? Daily Maverick, 16 
May 2019: https:l/www.dailymaverick.eo.za/article/2019-05-16-did-details-of-neil-aggetts­
suicide-die-with-apartheid-security-policeman-steve-whitehead/ 
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79.4. Security Branch Colonel James Taylor, who was involved in the arrest 

and brutal interrogation of Dr Hoosen Haffejee in a Durban police 

station in 1977, died on 19 August 2019, just days after the Minister of 

Justice announced that the inquest into Haffejee's death in 

detention. 96 

80. These deaths rob the affected families of justice and closure. They are cruelly 

denied the opportunity to hear the truth of what happened to their loved ones. 

This is the price of delay. The political interference in the TRC cases has 

allowed countless perpetrators to escape justice and accountability. This was 

the central aim of the machinations of those involved. 

81. The window of opportunity to pursue truth and justice in the murder of my 

father and the Cradock 4, as well as other apartheid era crimes, is fast 

closing. Even at this late stage, I see little or no evidence of the authorities 

actively investigating. We must carry out our own investigations. We are on 

our own. 

82. It is our submission that the suppression of justice in some of the worst crimes 

perpetrated in South Africa represents a gross abuse of power. If we are to 

prevent such abuses in the future, we need to understand how our criminal 

justice system became captive to unscrupulous forces in our new democratic 

order. 

95 Paddy Harper, Haffejee inquest: Security branch operative dies days after decision to reopen 
case, Mall & Guardian, 20 Aug 2019: https://mq.co.za/article/2019-08-20-haffeiee-inguest­
security-cop-dies-after-decision-to-reopen-the-case 
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83. Perhaps more than any other class of cases, the suppression of the TRC 

cases, has been almost total in its impact. Virtually aJI the 400 cases were 

blocked. The impact this has had on the families of those murdered, their 

communities and on the fabric of society, is incalculable. This in itself 

demands an expeditious, thorough and credible inquiry into the processes that 

resulted in such a massive denial of justice. 

The Deponent has acknowledged that he knows and understands the contents of 

this affidavit, which was sworn to before me and the deponent's signature was 

placed thereon in my presence at ~ IQi)f\ on this the 

'J.q--1\ day of ~~ 2019, the regulations contained in Government 

Notice No R1258 of 2 ly 1972, as amended, and Government Notice No R1648 

of 19 August 1977, as amended, having been complied with. ~ 

Srish Partab 
Commissioner of Oaths 

Practising Attorney 
Dia le Mogashoa Attorneys 

8th Floor, Convention Tower 
cnr of Heerengracht & 
Walter Sisulu Avenue 
Foreshore, Cape Town 

(; 
COMMISSIONER OF OATHS 

FULL NAMES: 

DESIGNATION: 

ADDRESS: 
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REPORT: AMNESTY TASK TEAM 

1. Background 

1 1 A Director-General's Forum, under the chairpersonship ot the Director­

Genera/· Justice and Constitutional Development on 23 February 2004, 

appointed a Task Team to consider and report on the following: 

"1. Consideration of the nature of the 'arrangements that are 

standard in the normal e:xecution of justice, and which are 

accommodated in our legislation' that the NPA and intelligence 

agencies may come up with in assisting persons who divulge 

information relating to offences committed during the confiicts of 

the past. 

2 Consideration of a process of amnesty on the basis of full 

disclosure of the offence committed during the conflicts of the 

past 

3. Bearing the above-mentioned in mind, whether legislative 

enactments are required !I 

1 2 The Task Team comprises the following members 

Deon Rudman (Chairperson): 

Yvonne Mabule 

Vincent Mogotloane 

Gerhard Nel 

Lungrsa Dyosi 

Ray Lalla 

Joy Rathebe 

Department of Justice and Constitu­

tional Development 

Nationaf Intelligence Agency 

National Intelligence Agency 

National Prosecuting Authority 

National Prosecuting Authority 

South Afrlcan Police Service 

Department of Defence 

1 3 The Task Team was requested to submit its report to the O1rector­

Genera!'s Forum by close of business on 1 March 2004 The Task 

Team met for the first time on 26 February 2004 and again on 1 March 

Secret 
n 
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2004 Commissioner Ray Lalla could unfortunately not attend the first 

meeting He did, however, submit his proposals to the Task Team for 

its consideration. 

2. Terms of reference 

2.1 At the outset the Task Team discussed its terms of reference in detail 

It came to the conclusion that it had lo perform its task within the 

framework laid down by the President in his statement to the National 

Houses of Parliament and the Nation on the occasion of the Tabling of 

the Report of the Truth and Reconciliation Commissron on 15 April 

2003. The President provided the following guidelines: 

(a) There shall be no general amnesty, because it would fly in the 

face of the TRC process and detract from tl'le principle of 

accountability which is vital, not only in dealing with the past, but 

also in the creation of a new ethos within our society 

(b) Yet we also have to deal with the reality that many of the 

participants in the conflicts of the past did not take part in the 

TRC process. Among these are-

• individuals who were misted by their leadership to treat the 

process with disdain; 

• others who calculated that they would not be fotind out 

either due to poor TRC investigations or what they believed 

and sti!I believe is too complex a web of concealment for 

anyone to unravel; 

• others who expected the political leadership of the state 

institutions to which they belonged to provide the overall 

context against which they could present their cases, which 

did not happen. 

Secret 

~003 
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"Government is of the firm conviction that we cannot 

resolve this matter by setting up yet another amnesty 

process, which in effect would mean suspending 

constitutional rights of those who were at the receiving end 

of gross human right violations.". 

(d) "We have therefore left this matter in the hands of the National 

Directorate of Public Prosecutions, for it to pursue any cases 

that, as is normal practice, it believes deserve prosecution and 

can be prosecuted. This work is continuing ". 

(e} "However, as part of this process and in the national 

interest, the National Directorate of Public Prosecutions, 

working with our intelligence agencies, will leave its doors 

open for those who are prepared to divulge information at 

their disposal and to co-operate in unearthing the truth, for 

them to enter into arrangements that are standard in the 

normal execution of justice, and which are accommodated 

in our legislation.''. 

(f) "This is not a desire for vengeance; nor would it compromise the 

nghts of citizens who may wish to seek justice in our courts.". 

(g) "It is critically important that, as a government we should 

continue to establish the truth about networks that operated 

against the people. This is an obligation U1at attaches to the 

nation's security today; for, some of these networks still pose a 

real or latent danger against our democracy. In some instances, 

caches of arms l1ave been retained which lend themselves to 

employment in criminal activity." 

{h) "This approach leaves open the possibility for ind1v1duaJ citzens 

to take up any grievance related to human rights violations with 

the courts.". 

Secret 

• 

• 



11110 2007 11:49 FAl 8344273 LRC 

4 

Secret 

53 

(i) "Thirdly, in each instc1nce where any legal arrangements are 

entered into between the NOPP and particular perpetrators 

as proposed above, the involvement of the victims will be 

crucial in determining the appropriate course of actio11.". 

L) "Relevant Departments are examining the practical modalities of 

dealing with this matter; and the}' will also establish whether 

specific legislation is required in this regard.". 

(k) "The National Directorate of Public Prosecutions and relevant 

Departments wi!l be requested to deal with matters relating to 

people who were unaccounted for, post mortem records and 

policy with regard to burials of unidentified persons. We would 

like to encourage all persons who might have any knowledge of 

people still unaccounted for to approach the National Directorate 

of Public Prosecutions, the South African Police Service and 

other relevant departments.". 

2 2 Paragraph 1 of tile Task Team's terms of reference relates directly to 

the abovementioned framework determined by the President. 

Paragraphs 2 and 3 wera added to the Task Team's terms of reference 

in order to enable it to pursue alternative routes in order to address the 

concerns expressed by the President should the Task Team deem it 

necessary. 

3. Discussion 

3 1 In its deliberations the Task Team also took cognisance of the following 

factors: 

(a) In terms of section 179(1) and (2) of the Constitution the 

National Prosecuting Authority (NPA) is an independent 

const1tut1onal inst1tut1on and the National Director of Public 

Prosecutions (NDPP) has full discretion on wt,ether a particular 

~005 
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prosecution should or should not be instituted. The Task Team's 

recommendations should therefore be consistent with this 

constitutional requirement 

(b) Any recommendations relating to the granting or refusing of 

amnesty sllould be in line with the TRC process which was 

constitutionally entrenched as a trade-off between the 

inclividual's right to seek justice in a court of law, on the one 

hand, and the imperatives of reconciliation and reparation, on 

the other 

Ad paragraph 1 of terms of reference 

3.2.1 In order to give effect to the ''arrangements" contemplated in the 

President's statement as reflected in paragraph 1 of the Task Team's 

terms of reference, it is recommended that a Departmental Task Team 

be appointed comprising members of the following Departments or 

institutions: 

• The Department of Justice and Constitutional Development 

• The Intelligence Agencies 

• The South African National Defence Force 

• The South African Police Service 

• Correciional Services 

• The National Prosecuting Authority 

• Office of the President 

3.2.2 The functions of the proposed Task Team should be the following: 

(a) Before the institution of any cnm1nal proceedings for an offence 

committed during the conflicts of the past, to consider the 

advisability of the institution of such criminal proceedings and 

make recommendations to the National Director of Public 

Prosecutions m this regard 

Secret 
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(b) To consider applications received from convicted persons 

alleging that they had been convicted of political offences 

committed during the conflicts of the past and to make 

reco111mendat1ons to-

(i) the President, through the Minister for Justice and 

Constitutional Development, to pardon the alleged 

offender in terms of section 84(1)(k) of the Constltution; 

(ii) 

(c) To-

the Commissioner of Correctional SeNices regarding the 

possible release of the applicant on parole or the 

conversion of the sentence to correctional supervision. 

• receive information or representations from v1ctims, 

perpetrators, legal representatrves or any other person or 

institution regarding any specific matter; 

• gather intelligence information, 

• investigate the matter; 

• consult victims 

(d) To consider the following factors when carrying out its mandate. 

(1) The general criteria governing a decision to prosecute as 

determined by the NOPP in the Policy Manual attached 

hereto as Annexure "A". 

{ii) The followlng specific criteria · 

c, Whether the alleged offence is associated with c1 

political objective committed in the course of the 

conflicts of the past. 

Secret 
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Whether a prosecutrn, can be instituted on the 

strength of adequate evidence 

Whether tl1e case, geographically and politically, 

reflects the aims and objectives set out in the 

Promoton of National Unity and Reconciliation 

·I 995{Act 34 of 1995), and is not in conflict with the 

requirements of objectivity in prosecutions specified in 

the Constitution 

~ Whether the offence in question is serious 

r Whether the ill health of or other humanitarian 

consideration relating to the accused may justify the 

non-prosecution of the case. 

c Whether the prosecution will lead to the traumatisation 

of victims and confilcts m areas where reconciliation 

has already taken place 

.- The degree of co-operation on the part of the alleged 

offender. 

r The credibility of the alleged offender. 

c The alleged offender"s sensitivity to the need for 

restitution. 

r- The alleged offender's further endeavours to expose 

possible further clandestine operations during the past 

years of conflict 

,. The degree of remor6e shown by tl1e alleged offender 

and his or her attitude towards reconciliation 

c TI1e degree of indoctrination to which the alleged 

offender was subjected 

,· The extent to which the alleged offender carried out 

instructions or perceived instructions. 

The disclosure of organisations/individua!s, if any. 

under whose instructions the alleged offender 

operated. 

Secret 
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0 The alleged offender's 1o)e during the TRC process -

co-operation, full disclosure and assisting the process 

in general {if relevant) 

o Renunciation of violence and willingness to abide by 

the Constitution on the part of tile ;:;lleged offender 

0 Whether the alleged offender fully disclosed the 

alleged offences 

0 The views of the NPA 

r If the accused is in custcdy, the views of the presiding 

judge or magistrate 

o Any other criteria for deciding whether a political 

offence was commitied as set out in the TRC Act 

o Any further criteria, which the Task Team might deem 

necessary, 

(e) To consider-

(i) the provisions of section 105A of the Criminal Procedure Act, 

1977 (Act 5 ·1 of 1977). relating to plea and sentence agreements 

and the directives issued by the NDPP in terms of section 

105A(11) of the said Act, 

(ii) the provisions of sections 7 of the Criminal Procedure Act 

relating to the issumg of a no!le prosequi certificate and the right 

of a private person to institute criminal proceedings in terms of 

the section 8 of the said Act; 

(Hi) the provisions of section 18 of the Criminal Procedure Act 

relating to the lapsing of the right to rnstitute a prosecution for 

any offence after the expiration of a period of 20 years from the 

time when the offence was committed, other than the offences 

of murder; treason committed when the Republic is in a state of 

war, robbery. rf aggravati:ig circumstances were present, 

kidnapping; child-stealing; rape; or the crime of genocide, crimes 
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against humanity and wm crimes, as contemplated in section 4 

of the Implementation of the Rome Statute of the International 

Criminal Court Ad, 2002: 

(iv) the possibility of diversion in the case of juvenile offenders; 

(v) possible arrangements settling the matter out of court; 

(vi} the provisions of section 204(2) of the Criminal Procedure Act 

relating to the discharge of the alleged offender from 

prosecution for the alleged offence if such offender testified as a 

state witness and answered all questions frankly and honestly. 

3 2.3 !f the above proposals are accept.able, it is recommended that the 

President announces the proposed process and invites full participation 

by those who may benefit from the process. 

3.2.4 The Task Team realises that the proposed process will have the 

foll Jwing shortcomings/concerns· 

(b) 

(c) 

A possible negation of the constitutional rights of victims. the 

public at !arge and a!leged offenders 

The possibility of the institution of private prosecutions. 

The absence of an~· guarantee that alleged offenders wi!I not be 

prosecuted This might maan that they will be reluctant to 

approach the Task Team and make full disclosure The 

concerns relating to persons who have disappeared, the arms 

caches that have not yet been discovered and the Kwazuiu­

Natal problem will not be solved 

Secret 
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(d) i:ubtic perception re~s-rding tMa particr,oat1cn in a r\.:rt.hi;t 

a;;ir.esty proc;;~= cy the S€c,.mt~1 s~1vltas S$ th~ public may 

regard th~n, as perpetrato~ in the ecnfllct$ of the patt 

3.3 Ad peireera-ph 2 of terms of rcf~rerice 

3 31 The Task Te:arn is of the view tr.st the only way to addrciss the at>o11e 

i;;~ncerns adeqwately wourd be to provid~ for a furthnr amnesr1 pror.-.ea~ 

sirnif~r to that of thd TRC proces~. Thir; possibility ellcft~~ much debate 

within the Task T1=atn On the Or".P. hand, there were thoSP. who (?.jec~~d 

this poqsibilit~ m,t of hano. they .. rg1.1ed th;!t .such ~ process woutt;l 

1mdeuninP. and discredit the TRC proc~s. further under1TinP. the 

r~concfilation proc::o!'.:!l and net n~cessarily actilev~ the deiiri;!tl 

obj£!ctives. They atgued U1ot U1era 's rir:, re3scn why offen<!ern who· 

pratously refu!'..cd to parficlpa,te in tNe _'ffiC preces:;; wi!I now,all or u 

st.·dden c!er.ide otherwise. Some merribe~s of the Task TE!sm, hov-n1~er, 

placed ~mpha~ir; on the ncCJJ to ere-st~ a furt111;r effei;tive opporttinrty 

for full discfl:lsurc i11 order to addi~:;~ the coneern:. ~~rrsd 10 ln 

paragrsph 3,2.4{c) above. They arg1J~d thl3t ~ s,uostantial riumbor of 

U1Gse iud!Vldu~ls who Yt:re in ti,~ past misled by their lseder;hip amj 

other-3 1/Jhc &xpeoted their ~olitical leader!;hlp to pro11ide U1e: overall 

c:'onte>.t ~gain~t 1.1/hich t.~y could pr1;se-nt their ea~oS, may mail't use of 

a further r:imnesty p~ss. 

a.3.2 In u,e light ct the views e-Ypressed by the Pr"ddent reg.adll'IO a further 

amnesty p1'oce~s, th~ Ta;k' Team dGcided not to make a 

recommend3tion In Ir.is reg=rd -and to l!ave this decision ir\ thr.1 hands 

of Governmenr. SMuld Govt1rn1"1ent, however. decid-: to proceed wm, 
sue~ 2 further proc::::ias, a draft lndernr,ity Bi;l Is attached as Ann~ure 

•e" for corn.ideraticn. 

3.4 Ad parag1'3pli ~ of tarms of referanc~ 

LC.. I 
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The recommendations under paragraph 1 of the terms of reference do 

not require any legislation Should Government, however, decide on a 

f Jrther amnesty process as discussed 1n paragraph 3.3, legislation will 

be required since the mechanisms and procedures of the TRC Act 

have run their course and can no longer be applied. lf it is decided to 

follow ihe latter route, an amendment of the Constitution is also 

proposed in order to enable such leg1sl3tion being adopted and to pass 

muster in the Constitutional Court. 
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Case NL1mber: 

r ·""'LEI.£ qeo s. • >-44"' .s ... e;-:,.. 

THEMBISILE PHUMELELE NKADJMENG 

And 

NATIONAL DIRECTOR OF 

PUBLIC PROSECUTIONS 

THE NATIONAL COMMISSIONER OF THE 

SOUTH AFRICAN POLICE 

THE MINISTER OF JUSTICE AND 

CORRECTIONAL SERVICES 

THE NATIONAL MINISTER OF POLICE 

WILLEM HELM COETZEE 

ANTON PRETORIUS 

FREDERICK BAR.NARD MONG 

MSEBENZI TIMOTHY RADEBE 

J-\pplicant 

First Respondent 

Second Respondent 

Th!rd Respondent 

Fourth Respondent 

Fifth Respondent 

Sixth r~espondent 

Seventh Respondent 

Eighth Respon,:'.ent 
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WILLEM SCHOON Ninth Respondent 

NOTICE OF MOTION 

KINDLY TAKE NOTICE THAT on a date and at a time to be arranged with the 

Registrar. !he applicants intend to apply to tnis Honour2ble Court for an order in 

the fol/owing terms· 

The rules relating lo forms and service ar-a dispensed with a1d the 

application is heard in terms of shortened time periods 

2 Compelling the first and th rd respondents to take the necessar; 

steps wIthir 30 days of the g~aniing oi this orcJer, to refer the 

\<:dnar:-pins. l·Jr1ure, disa.J:::ea;ar,ce and rnu;de· of NOKUTHULA. 

AURELIA SIMELA.NE ('"the dece::;set!") (Priority Investigation. JV 

?lem: 1469/02/1995) in 1983 to a formal ir.c;:.iesi before the High 

Court in terms of seciions 5 and 6 of the Inquests Act 58 of 1959 in 

the interests of the proper adm1n!s:ratIon of justice and in order to 

pre•:ent a failure of justice 

.3 Declaring that. 

2 
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3.1 the prolonged delay by the first and second respondents in 

investigating the kidnapping, lorture, disappearance and murder of 

the deceased ,n 1983, 

3 2 the ongoing ra,lure or reiJsal of the first respondent to take a 

decision whether to prosecute or noi to prosecute the known 

suspi:cts (a prosecutorial decision): or, 

3 3 the ongoing failure or refusal of thE: first respondent lo refer the 

abovenamed case to a formal jud1cicil inquest 

is a gross violation of my rights to human dignity and equality, and Is 

inconsistent with the rights to l1ie freedorr and security of the person, 

the rule of law and South Africa's internalional law obligations to 

uohoid ll~e right iO ju.slice and '.·'.:I invsst!gate. p;osEcute and purish 

violations of human rights 

Declaring lhat the conduct referred to in par3graphs 3 1 and 3 2 

above is inconsistent w1t:1 the provisions 0f ihe South Afncan Pol·ce 

Ser11ce Act 68 of 1995, the National Prcsecu:•ng Authority .A.ct 32 of 

1998 ("the NPA Act") the Prosecution Policy issued in l:rms of 

s 179(5) of the Constitu:ion. and the Polley o,ractl':es !SSued in terms 
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of s 21 of the NPA Act and serv:::s to defeat the purposes oi said laws, 

policy and direr::ti'Jes in that it prevents the family of tne oece:ased 

from reaching closure and substantially impairs the prospects of 

Justice being served. 

5 Declaring lhar the conduct referred to in paragraph 3 3 above is 

inconsistent with lhe provisions of the Inquests Act 58 of 1959 ( 'the 

Acr) and serves to defeat the purpose of the Act in that it prevents the 

family of the deceased from reaching closure and substantially erodes 

the confidence of the public Iha! deaths from unnatural causes will 

receive attention and be properly invesligatec 

=j Altemali'Jely to praye; 2 above reviewing and sett ng aside tr e refusal 

to take the dac1sions refened le 1n parag·aohs 3 2 ar'd 3 3 as 

unconstitutional and invc:lid. arc compe 1ng lhe first res~ondent to 

the granting oi :his rehef. ai:e,na11'/elv compelling the Second 

respondent to finalize any 1rwestigal1ons in this matter within 14 days 

of the granting o: this relief and cornpellir,g the first respondent to 

ta!-:e a p:-osecutonal decision within 30 days oi the date of this order 

Alterna/Nefy to prayers 2 and 6 above. 

I 
I\ 
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7 , Rev ewing and se:m~g aside the failure or refusal to tal<:e the 

decisions refefied to in paragraphs 3 2 and 3 3 2bove ln terms of 

section 6 of ths Pr,Jmotion of Admin·strative Justice Act. 3 of 2000 

("PAJA') 

7 2 Compelling the first respondent to refer the matter ~o a fornial 

judicial inquest wrihin 30 calendar days of the gianting of this relief, 

attemat,vely compelling the second respcndent to finalize any 

investigations in this matter within 14 days of the granting of this 

relier. and compelling the first respondent to lake a prosecutorial 

decision within 30 days of lhe date of this ordar. 

8 Ordering the p1.,,bl1c rele;ise of the memorandum titled 

'PROS:=CUT/ON OF OFFHICES EMANA.T!NG FRJM CONFLICTS 

OF THE P.-'-\ST: INTERPRETATION OF PROSECUTIOM POLICY 

Natrona! Director cf Public Prosecutions to '.he then ~,linister of Justice 

and Constitutional Oevelop·nen: 

5 
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£- Ordering !he first to iourth respondents to pay the costs of this 

application and that such of the other raspondenls who may oppose 

the matter to pay the applicant's costs 

10 Grantmg the applicant funher and/or alternatrve rel ef 

KINDLY TAKE NOTICE FURTHER that the affidavits of the Applicant, Sizal<ele 

Ernestina Simelane, Antonio Lungelo Simelane, Junior Mzwandile 

Nl<osinathi Simelane, Frank Dutton, Vusi Pikoli, Anton Ackermann, Oumisa 

Ntsebeza, and Alexander Boraine and the annexures thereto will be used in 

support of this application. 

KINDLY TAKE NOTICE FURTHER !hat them c2me:ra fownciing affidavit ol the 

Applicant and the in camera supporting afidav'! of Vusl Pikoli and the 

annexures thereto will be used in support of !11s app'icatron Tne former affida•::t 

rs :o be ss-ved cn!y on :ne ilrst respond~m (th2 Ma\icna' Director oi Puc.lie 

Prosecutions) and the latter affida 11it is to be ser,·ed cnly on the first and third 

respondents (the ~,linister of JL;stice an.J Correciional Services) . The aforesarc 

affidavits are iO be held by the Registrar of this honourable Court as par1 cf an m 

camera record and only to be releasad ,a the other respondents o; the public on 

the oraer of 1ii1s hcnourabl"' Court 

TAKE NOTICE FURTHER THAT the Appltci:lnt has appointed the LEGAL 

6 
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RESOURCES CENTRE as its attorneys of record at w/1ose address the 

Applicant w1lf acceot service of all process in these proceedings 

TAKE NOTICE FUTHER THAT t;at should you intend opposing this application 

you are required· 

a) to notify the Applicaril's attorneys in writing within 15 (fifteen) court days of 

service of this application on you; 

b) within 30 (thirty) court days afier having grven such notice to oppose this 

application lo deliver your 1=nswering affidavits. if any; and fu1her lhat you 

are required lo appoint in such notification. an address referred to in Rule 

6(5)(b) at v.hich you will accept notice and service of all documents 1n these 

proceedings 

If ro ~uch riotIca of ntent o,; to cppo;;e 1s gi1.en PE a;::alic;;!icr ,viii be rr ade la 

the above Honourable Courc as soon 2s co~nsel fo; the Ap::,licant tT,a:; be heard. 

DATED AT JOHANNESBURG ON THIS 

4ldl:.0 __ 
LEGAL RESOURCES CENTRE 

7 
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Applicants' /l.ttorneys 

·1s
1h Floor Bram Fischer Towers 

20 Albert Street 

Marshalltown 

Tel. 011 836 9831 

Fax 011 836 6680 

Ref: 1100514J/CVDL 

C/O GILFILLAN DU PLESSIS 

Democracy Centre, 

357 Visagie Street 

Pretoria 

Ref: J56 

THE REGISTRAR OF THE ABOVE 

HONOUR.A.9LE COURT, PRETORIA 

THE NATIONAL DIRECTOR OF 

PUBLIC PROSECUTIONS 

c/o The State Atlorney 

SALU Bu1ld1ng 

316 Thabo Sehume Street 

Pretoria 

GAUTENG 

THE: NATIONAL COMMISIONER OF 

POLICE 

SERVICE PER SHERIFF 

8 
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Second Respondent 

Wachthuis. 7'11 Floor 

229 Pretorius Street 

Pretoria 

GAUTENG 

THE MINISTER OF JUSTICE 

Third Respondent 

c/o The State Attorney 

SALU Bu·lding 

316 Thabo Sehume Street 

Pretoria 

GAUTENG 

THE NATIONAL MINISTER OF 

POLICE 

Fourth Respondtcri 

V\/achlhu1s 71 Floor 

231 Fre;,:;:,-1us Sl,s:1at 

GAUTENG 

WILLEM HELM COETZEE 

Fifth Respondent 

28 Augusta 
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SERVICE PER SHERIFF 

SERVICE PER SHERIFF 

SERV:CE PER SHERIFF 

SERVICE PER SHERIFF 
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Helderkruin 

Roodepoort 

1724 

G.A.UTENG 

ANTON PRETORIUS 

Sixth Respondent 

20 Duneden 

152 Malcolm Road 

President Ridge 

Randburg 

219A 

GAUTENG 

FREDERICK B MONG 

Seventh Respondent 

12 Pecan Place 

83·1 Mortimer Avanue 

i\1ayv1II~ 

Pretoria 

0084 

GAUTENG 

MSEEENZI TIMOTHY RADEBE 

Eight Responc'em 

8 Roma Street 

Carenvale 

Honeyhi!ls 

1724 
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SERVICE PER SHERIFF 

SERVICE PER SHERIFF 



'\ 
I I ..._, 

GAUTENG 

alternatively 

36 Stumke Street 

Witpoor.Jie 

Roodepoort 

1724 

GAUTENG 

WILLEM SCHOON 

Ninth Respondeni 

689 Verecunda S{reet 

Dorand,a Ex1 2 

0182 

GAUTENG 
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Case Number: 

In the matter between; 

THEMBJSILE PHUMELELE NKADIMENG 

And 

t~ATIONAL DIRECTOR OF 
PUBLIC PROSECUTIONS 

THE NATIONAL COMMISSIONER OF THE 
SOUTH AFRICAN POLICE 

THE MINISTER OF JUSTICE AND CORRECTIONAL 
SERVICES 

THE NATIONAL MINISTER OF POLICE: 

WILLEM HELM COETZEE 

ANTON PRETORIUS 

FREDERICK 8.1.\RNARD MONG 

MSEBENZI TIMOTHY RADEBE 

P.pi:;licanl 

First Respondent 

Second Respondent 

Third Respondent 

Firth R~spondent 

Sixth Respondent 

Seventh Respondent 

Eighth Respondent 
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WILLEM SCHOON Minth Respondent 

SUPPORTING AFFIDAVIT 

I, the undersigned 

VUSUMZI PATRICK PIKOLI 

state under oath as follows. 

INTRODUCTION 

1. l am an advocate of the High Court of South Africa and oi former National 

D,ractor of Public Proseculions. 

,, 
L 

3. 

Save whe,e appeais fror,1 '.hn context. the facts comained 1n thr::. affidavit 

are within my o·.',n pers~,na; kno111/t,;dg8 and df:! tc, the best c,· my 

knowlerlge and behef beth \rui cmd correct 

I depose to this affidavit at !~e request of the applicant's legal 

representatives and in order to ensure ll"1at all the relevant f8cts are placed 

before this Court. 

·v l 
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PROFESSIONAL EXPERIENCE 

4 Prior lo 1990 f was a rnember tJf Urn!<honto weSizwe and I worked for lhc 

ANC's legal and consiitul!onal affairs department in e.<ife. 

5 Be!ween 1991 and 1994 I worked as a legal adviser with the Municl1 

Reinsurance Comp.any of Africa Limited Group, From 1994 until 1997 I 

was the Special Adviso, to the then Minister of Jus!ice, Mr. Abdullah Omar. 

My specific mandate was lo ht)Jp restructure the Department of Justice. Al 

the time, there \vere eleven departments countrywide <Jnd ! was 1asked with 

amalgamating those departments 111lo one central deparlmenl. 

6 From 1997 to 1999, I snrved as Oeputy-Direclor General of Iii~ Department 
' 

of Justice. ln 1999, I w2s appo11led Oireclor Ger.era! of the Department of 

Justice <1mi Constitutional Developman! rnd worked in thal role until 2005. 

7 On 1 Feor:.iary 2005, I was appoinlGd the : /at1onal c,,. :•ct0r of Public 

Prosecutions t 'NDPP") by the President in terms of Secti:m 10 of the 

Natrona! Prosecutmg Authonty Act 32 c,f 1998 ("NPA Act') as read with 

Section 179 of the Constitution My ~ppoimment. was for a 10 year term as 

contemplated in Seclion 12( 1) of the NPA Acl. 

8 P.s a result of my decision to autro·iz.e the prosecution of a former 

commiss,on°r of police on corruption charges I wns suspended irom duly 

. 
I ' 
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by the then President, 1'vlr. T Mbeki on 23 SPptember 2007. J also have 

reason lo believe Iha! my dGcisicn to pursue prosecutions of aµ~rtheid-era 

perpetrators who had not applied for arr.nesly or had been denied amnes1y 

by the Trulh and Reconciliation Commission ("TRC") conlnbuted to the 

decision of President ~1lbcki to suspend me The President suspended me 

from office in terms of section 12(6) of !he ~~PA Act and ordered an Enquiry 

r Into my fitness lo hold office as the i-JDPP. 
~ 

r 
\__ I 

9. During 200B, a comm1ssr:in of enquiry Into m; fitness to hold office, led Dr. 

F. G1nwala, found 1hal !he Government had failed lo substailtiale the 

reasons for my suspension and thal I was a fil z;nd proper person to hold 

the position of National Director of Public Prosecutions She furti1er 

recornmendecl that I be rec:!ored to the office of the NDPP. 

Notwithstar.ding ihis finding and recornmendalion, Eicling President Mr. K 

Month!:::inthe dismissed me from my post, n 2009 I obtained an order from 

tl-;e High Coun restr 2.ining ,=>;esida 11 Z.1112 fron~ app1,inting c1 successor lo 

my position. Later Uiat year I accepted 2 monetary out-of-coui setllement 

from the govEo;nment. 

10. Between 2010 and 2012 I was a peinGr at Sizwe:t-ltsalubaGobodo and the 

director ol its Forensic Investigations departrnant 

~ 1 Between 2012 and 2014 I served as a commissioner of !he Khayelilsl a 

173 
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Commiss1on, which investigated allegalions of police inefficiency in 

Khayelitsha as well e.s a!legalions of a breakdown in relations between the 

commur.ily of Khayelilsha and !he Police. n December 2014 I was 

appointed as the We,:.tem Cape's ors! police ombudsman 

I am a form:r trustee of the Constitulional Cour! Trust a former member cf 

the Magistrate's Co:r.mission and a founding member of th1:1 lnle,nalional 

Assodat1on of Anli-Corruplion Aut,ont1es. I am currently an mdepend~nt 

director on the boa;d of Cricket S0ulh Africa, where I er.air the social and 

elhics commil!ee. Amongst my awards, I was conferred the lnlernationa! 

1\ssocIatIon cf Prosecutors Awsrd in 2008 

CONFJRMATION 

13 I conf,rr· the conlenls o' t' ' rl fou, 1d1n<J affclav1l o' Tncmu;sile Phume!e)s 

14 

Ackerm,:nn SC ("Ackermann ), insofar as !hey relate :.,J me 

In particular, I confirm lhe contents or the applic;,inl's aff;davit under ihe 

heading "Political constraints" I confirm !hat there v1as political interference 

Iha! effectively barred or delayed the investigation and possible prosecution 

of the cases recommended for prosecution by tile TRC, inc'uding the 

kidnapping, assault and murde. of t~okulhul:; A11relfa Sinielane, 

f'Noku!hula") in the case: Priority investigation: jV Plein: 1469/02/ 1996 

174 
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("the TRC cases"). 

15. In !his ~Hidavil I set out evidence that reilecis such political interference. I 

also set out the serious imp.act thal such interfenam:;e had or: r.he pursuit or 

the TRC c2ses by tne National Prosecuting li.uthorlly (NPA). 

THE INDEPENDENCE OF THE NPA 

16. The Office of the NOPP was created on 1 August 1998 in terms of seclion 

179 ( 1) or the Consll!1Jlion. The NDPP is lhe head of the NPA, and 

manages the director3 of public prosecuHons, investigating directors, 

special directors, 1:ind other members of !he prosecuting authonlt either 

appointed or essigned. During my tenure I was duty bound to carry ou! the 

responsiblities set out in the NPA Acl as well as the Constitution of tne 

Republic of South Africa. 

17. As NDPP I strongly b~lieved m tne ir.depenclence of !he MPA I maintained 

lhat prosecutors ware required to conduct themselves independenlly, 

obJec{iv;;ly Md professionally 1n making decisicns whether to pros~cute or 

not. l'his view is underscored by section 178(4} of !he Constitution and 

section 32 of the Na!iona Prosecuttng Authority Act 32 of 1998 ("lhs NPA 

Act) \vhich both impo~r, c1 duly on prnsecutors to act "wilhoul fear, favour or 

prejudice'' These prov[Sll)OS pro·,ide bo!h a cor.~t1tutmnal ar.d statutory 

guarantee of mdependance to lha NPA 

175 
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THE TRC CASES 

18 In April 2003 President Mbe~i received the final TRC report. The President 

announced in Parliament lhal Ire prosecution of persons who did no( take 

pa.1 in tile TRC process was to be left In the hands of lhe l'lPA as pert of 

the "normal legal processes·. He also said that those perpetrators who 

w~re prepared to unear1h lhe trulh would be w~lcorne lo enter into 

agreements that are st-3ndard in the norm81 ei<ecution of justice and the 

prosecuting mandate, and are accomrnodaterl in ~xisting legislation 

Former President Mbek1's statement 'o the national houses of Parliament 

dated 15 April 2003 is annexed hereto marked "VPP1". Regrettably whot 

was lo fo!low in rela!1cn t0 the TRC cases was anything but the "normal 

legal processes." 

13. In rny lormer capacity as DirectCJr General ('DG'') of the Oeparlman\ of 

Justice and Conslitulional Development {'Do.I') I had pre·Jiously l.Jeen 

involved in the forrnula!ion cf a policy to deal with lhe TRC cases. which 

were regarded as politically sensitive. On 23 February 2004, I had chaired 

a D rector-General's Fo,um which aopoinled a Ta~!<. Team to report on a 

mechcrnism lo gi'le effect lo the President's objert1Yf::i. 

1£ 
' 

\ 
tr 
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20. II is important to note thal t~e recommendat1on of the Task Team of a two 

stage process whrch would have requrred a recommendation from an inter­

departmental task team before the NOPP could rnslitute any criminal 

proceedings in the polit1c<1I cases was rej~C!ed. This was because suc:1 a 

process would have been a •11olalian of rroser:utorial independenci:> 

enshrined in Section 179 oi !he Conslitut10n. 

21. Some of these developments have been highlighted in the extracis from 

my affidavit filed before lhe Ginwala Commissio1 in May 2001:3, which have 

been arinexed lo the founding aff davi!. r-or the sake of completeness I 

highlig1· some of these facts in this aifida·111 

22 In relation tG the steps taken by lhe 1',PA with regard to !he TRC cases 

prior lo my ar,roinlme,7i as l"lOPP on 1 February 2005 I refer to the a/frclav1l 

of .A.nton Ackermann SC filed evenly herewilh On my appo1r\ment .:iS 

,'~OPP, the P;iorily Crimes U!igal:cn Jn1t _PCLU), a sub-ulllt Wtlr.m the 

NP.l\, had already been \as!{ed witn handling the TRC cases The PC LU 

waA headed by Special Dire,~tor Advoct'le Anto1 Ackermann 

23. The decisicn lo prusecute those rmphcated in Lhe altcmpt:d murd.ar, 

through poisoning. of form~, chvrcl· J1ader and head of lhe South Mric2n 

Council of Churches. the Reverend Frank Chik,:me, on 23 April 1989 at !he 

then Jan Smu\s A1rpor1, Kempton Park ("the Cn1kane mcJlte1 ), &aw the 
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unr.:well:ng of the attempts by ihc NPA to held apar'.h~id-era perpetrators 

accountable for their crime;; 

24. The initial decision to pros1:cu!e lhr=e Security Branch rrembers, 'ormer 

Colone' C L Smith, and former Captains G J L H Otto dfld H J \.'an Staden, 

was lake,1 pnor to my appoin\menl as NDPP. This decision was la1'en in 

Novernb'3r 2004 by Dr. Silas Rama1te SC 1n his capacity as .Acting i'lational 

D,rector of Public Prosecutions. However, he 1r.strucied Ina! this matter, 

and all other TRC cases, be held over pending t11e de1:clopmen! of the 

9u1deh.1es to deal with the TRC cmies that wern to be incor;:iora!ed into lhe 

Prosecullon Policy. 

De'1elopme11ls since 2005 

25. Fe lowrng the 2pproval by lh2 r•,k1stP; o' ./,;st1ce, and afrP.r consult..il1on 

amendments to the Prnsecution Polk.y were tabled in P::ffilam<?nl and 

bacame etiecuve on i Oeci,mlJer 2005. The amena·11ents lo lha 

Prosecution Policy were !it!ed "PROSECUTING POLICY AND 

DIRECTIVES RELATING TO Th'E PROSECUTION OF OFFENCES 

EMANI\ TING FROM CONFLICTS OF THE PAST AND WHICH vVERE 

COMtv/lTTED ON OR BEFORE 11 :'\/:A Y 1cg.f' ("the Prost:!cdiun Policy 

Guide! nes'' or "the Guidelines"J A copy of the said rime::drnenls is 

c1nnexed lo lhe fo11nd,ng afficlavH rr-arked "TN30". 

\} 
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26. In terms c,f paragraph 86 of the amended Prosecolion Policy it was 

slipuloted thal that t11e PCLU should be assisted in lhe e>-.eculion of its 

dutres by a senior de5ignated ofiic al from thG following State departmerts 

or other components of the /\JPA · 

261. 

26 2 

The National lnt9lligence Agency ('NfA'): 

The Detective Division of the Sou!h African Polii::e Service 

{"SAPS.); 

26 3. The Department of Justice and Constitullonal Development; and 

26 ➔ The Direcloratt) of Spcc1a! Operalions ("DSO'). 

27 \'Vhen the ProsecLilion PoliGy became effective ir Dec'"mber LOOS I 

n,viewed the availablt ev1dencE irnplica(inr the th ee su$pect5 in the 

Chikane matter, which, in m)1 cr,irnvn w_:is clearly sufficient to jusl1f1 a 

pro~ecu!ion. /'lone h3d £10r::1icd fnr am;,::sl1 /or !his offer 'P, I tnerefcrc 

gave the initial insiructJon to proceed witr1 lne prosecution in February 

2006 

28. In respons'=' to Iha sa:d notiication the three suspects made 

representations to me in terms 0f lhe Guidelines h S;Jpporl of lhsir 

contention that lhay should not be subject tn prosecution Ttu:se 

represenlaliors ware r'a!viewed by a t~am within the NPA under !he 

179 



\._ I 

82 

leadership of Advocate T. Pretoriws who reported to me ihal the 

representalions did not comoly with th€ requirements set out in the 

Guidelines. insorar as Ii 10 suspects dechnecl to disclose the full truth. Artnr 

reviewing the report and the underlying documentation ! wrote lo the legal 

reprasentalivc oi the suspects in ,luly 2006 informing him or my intention 

not to accede to the representalrons and to pu,sue the prosecution. 

29. l\tl~anwhile ir, early 2006 I hed approached the then Camm;ssicner of 

Police, the DG of Justice, and the heads or !he ,\JIA and the DSG (also 

hown as 'the Scorpions'} requesting tlieni to nominate senior ortic1als to 

ass,st lhe PCLU in accordance with !he Proser.ution Policy guiclellnes 

Unfortunately the SAPS and the MIA ne,er prO"Jlded llie PCLU •.,dh the 

necessary support to conduct its 1n,astigat1oris adequc?te!y. 

30. In early 2006, than Comrn1ss oner of Po'rce, Mr. J Seleb1, obJected lo 

31 

A.;;vccat':! .!l,c.kerrnann's pa.ticipai.ion c. aiming l ial l•.citr:r·na;,n intended tc 

prosecute the lec1der~hip or 11,e ANG. This is notw!ths,anding the formal 

denial by lhe NPA that no such plans were in place I advised M'. Selebi 

that Ackermann was appoint~d as !he head of the PCLU under ?residential 

proclamalion and it was not for the St..PS to determine who should 

discharge !he mcrndale given lo lhe PCLU. 

I lhen apflroached th~ Pres:dency 1.1 order t,:, secure the ne,;essar, 
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c:odc1bur.;lion of the parties to apply the Prosecution Policy GLidelines A 

meetmg was arrangeo in mid-2006 by Re1erencl Frank Chikane, the !hen 

Director Genera! in !he Presldenr.y The meeting was a'tended by himself, 

lhe DGs of Justice and the NIA, Mr. Sa!ebi, the Secretary o' the Defence 

Secretariat, Mr Jafta from th~ Pres1de:-,cy and I. Mr. Selebi again 

co-nplained about Advocate Acl<.ermann s involvement in the process. 

32. Later 1n 2006 I was summcned to a meeting which was convened al the 

home of Minister Skweyiyc1, tho than Minister o/ Social Development. The 

meeting wa"- attended by the Ministers of Safety and Sec,uity and Defence, 

i\11111s(er Thake 01d1za (Acting M rnsl,li of Ju slice and Constitutional 

Development representing M1n1ster Ma:)andla who was indisposed) and 

Mr. Jarta The rneet1rg was called by Acting Mm1sta; D C:iz:1 .ind I 1,as 

advised !hat il rehled to the proseculion in the Chikane matter. 

33. /..! !his mi:,;iing 1l bec.:.;n8 r.!sw lhsl the;i:. :;as a fear thzt ,:;ases Iii-.€: th1:: 

•- Chikane matter could open C---3 clc,or to prosecutions of .AMC membe1~. I 

quole herewnder from my ar.1davi• fil~d bcbrc 'he G'nwala Comm sslon as 

lo what transpired at this mee; ng: 

"The ,\;fmis'ar of Saiel:.' err.., Se1;1J:'!y v,as concerned ~bout tlrn 

dvc1sion lo p,oceed 'M//1 t,~1;; prcJBcu1ion and wi:h /1.rJvo.::ate 

Acke11na11n·s 11ivolvement in /he process and the issue ct' whether 1t 

was Advocate Ackermann or me: wl!o was behind the decision lo 
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prosecute. 

The Minister of Soci6/ Deve/opmeril wes concerned about !he impar.:! 

cf /he decision to prcsecute on the ran/ s of ANG cadres who were 

worried Iha/ a deci£:on to prvsacuta in /he Chikane matter would /hen 

give f/Sfl to a cali ior prosecutlcn of /he A./',1C cadres themselves 

erising out oi' their act1v1/i9s pre-1994 

Tho !vhnister oi Defence had concerns about whaie fhe decision to 

prosecute rested - d!c.l il ,os/ with me or did ii rest with Advocate 

Ackermann. 

I explained to /he Min ·..,Iers that rhe decision lo proce&d with the 

prcsecution rested wi'h me as dsd all othe, dec1siors in regard to 

pos1-TRC prosecutions bemg considered by t/1e PCLU i ass(lred 

tnem that ,w prosacul :m would be unde,"/aken without my speciiic 

d,reclion and re1:erated n / concern abou/ ihG deiay m the process 

par/icu!arly in view of lne requiremen: 1ha/ I ri:port to p:ir!lam~nf on 

lhese ma/fers 

Iha/ I would e.<erc1:;e the decision as lo whether 1!1ere was a 

prosecution o, not The M1msfer of Safety and Security app1:ared to 

continue lo be worried about !he 1Mo/vPmenl of ~dvo"a/e 

A,:;/<e.•mann. I have no recollect1or. of a particular position adooted b/ 

!he Acting Mini.~ter of .!us/ice ' 

34. Also ir, 2006 a fur1her meeting took place at rne office of !he Presidency 

My recol!ectron of this meeting is that 1I was c!:!cidecl lhrlt the work1~g 

colT'mitles or Taslt Team wc,uld rot make recommendations en a deds,on 
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as lo whether lo prosec11le or not. but woul~I be responsible ror Ensu~mg 

that I received all the necessary inputs and lnformalion from the •,arious 

departments so as lo assist me to make a well-considered decision. 

35. Al ltiis meeting I proposed lh<'!l Dr Silas Rama:le !lie Deputy National 

Director of Prosecuhons, should cha,0 lhe Tas!< Team. I suggested lhis in 

order lo counter lhe complaints in regard lo Advocate Ackermann and to 

gel lhe Task Team working Tho proposal wc,s accepted 

36. Subsequen( to this meel1ng lhere was a furlner intieling of Ministers in the 

security cluster a! ihe office of the Minister of Safety Br.d Securi!y. This 

was allend2d by the M nister for SaietJ and Security, the Minister of Social 

Development, Acting Minister Didiza, Mr Sel9bi, various DGs and r.lr 

Jafla The proposal for !he establic;hnient of a workir.g group was pul lo 

!he Ministers ard accepled 

37. After this meeting, i11 ea!!y October 2006 I agai'1 sent lc!ters to tne various 

Directors Genera!, Mr Sele::ii and the OSO inviting them eacn to nominate 

a senior official to perform lhc funct1vr.s sf.I our 1n paragraph 86 of the 

Guidelines. 

The Task T,~am mel for !he first time on 12 Oc\ooer 20oe. I attended the 

opening ses;;ion of the first meeting together with Ms Ka/yarn °1llay (my 
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ad11isar}, ,he Directors Genera1 of the t-JIA. ar.d Ju:Jtice and Mr .lafla from 

the Presidency Aside from this meet11,9, I did not padicipate further in the 

activities of Ins Task Tearn. I received reports from time lo ume on li19ir 

activities, Tnese reports led me lo believe Iha! the corr:mittee was 

functioning a:id securing the requb1le co-oparalion from the other c1genr es 

wh1ci"> had pral.'iously been missing 

39, Meanwhile I had received wrther representallons from tl1e s~spects in the 

Chikane matter contending that they had rece1ve{I indemnity in res~ect of 

the threatened prosecu!ion in terms of the original Indemnity Act o' 1990. I 

sought ,;.n indep<::r.dent opinion irom senior counsel concerning the validity 

of lhis claim or imlenuiity The opinion was recei·,ed in November 2006 

ond concluded that Iha claimed inc!e init1es 1,0,ere no bar to prosecution and 

thac !he said lav1 had been repealed in '19% 

40:). Dr Silas Ramailt: repur;r;('f lo me Iha\ at !he T ;1sk Teilir. nieet:11g on 25 

October 2006 hE1d received an audit report from Advocate Ackerma,1n on 

all cas-=s in th€ possession oi li'e PCLU. Or Ramaiie reporte,; lo m~ 

further thni llie Chikane matter was citscussed by Ti::!sk Team for the rir~t 

(ime at ils meeting on 6 November 2006. Mr J LeJ;a;.1t,.ala of the SAPS 

state,1 tt1a! the Natron<'ll Cornmiss10ner believed that Rel/, Chikare was not 

interested in a prosccuticr.. Advocalc Ackermann ho•t1ever indicaled lhai 

Re~. Chikane hod left !he malle; in lhe h2nds of !he NPA 
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41. In early December 2006 I was informed by Or Ramaite of the r£:newecJ 

contention by 1'vlr. Selebi that Reverend Chikane had not been consulted 

Reve,end Chikane had in ract been extensively ccnsultecl in rel.itio.i to the 

proposed prosecution. I pe1scnaUy held di,;cusslcns wrlh him di.!nng the 

course of interactions during 2006 and 2007. l also mei with him 

separately. Ri:vernnd Ch1kane's ad•1ise:i me that while he may have 

forgiven his perpelralors, insofar as the application of the laws of the land 

wa$ concerned, the matter must take its ordinary coursf;!. If a decision was 

made by the prosecuting authorities he W~)uld acc':!pl that. 

42. AllhougL t k1ew that Ackern1c1nn had discussed !he matter w1,h Rev. 

Chikane as far bac~; as 2D04, in Decttmbe, 2006 I instructed Advocate 

Acke1mdnn io once ag:1in visit Rev Chikane to confirm his position. 

ele-nents within government slru,~:ur:?s were de,ermin-:Jci to impose, !heir will 

on my proser,utonaf decision~ In Iris regard 1 quote from 'TlY affidavit fJ!ed 

befor1:, 1he G1r.wa'2 Comn lss on 

"In DecerniJr;r 2006 o~ Ram.;iic reported k) me ,r, regare tu the 

conlenhon raised by fAr. S~/eb! IJJtough Comm1ss1oner Jnc,:ibs the/ 

i/ was the ftmc/1on or /he Task Team I/Jal it slwu:d make a imai 

recommendet1cn to a boo'y idenlified i::13 the ··commiltee of o,raclurs 
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General'' winch would in /urn mahe re;;ommendai1ons to me. In 

essence the proposal mace by Mr. Sel~bl end subsequenlfy 

supported by !he O1rectors Ger.era/ of Jusiice and NIA .amountsd to 

a revets/on to a two stage p,ocess in which my <!ecision on any 

pro.seculion would be dependent upon a pnor recommendation by 

an inter..:enmg commit!ee of d1rcc/ars ge.7eral which wc,ufd he 

subjecl to /he s<1me conslllu/Jonal chall~nge a., had led lo the 

rejoct,on of this proposal in 2004 

It became clear le me that there was a maicriaf misunderstanding 

in regard to (he role of /he Task Teem and that unless tnis was 

resolved, i wo11!d not be able lo carry out my functions w!/hin the 

conlemplalior, cf the relevant lepislation A,1d as envisaged by the 

Government.·• 

Develoomefl's f1om 2007 

,J<J. In early 2007, as a result of the d fier~r,ces 1, .:1r,proa('h t!·at h;;id de·,elapect 

ti:e Directors Ger,e12! h <'-l there was a serious misuncier1tan-Jing I 

resolved to apprcach the M1n1ster of Justice and requast her guidance 

Pending such response !he funct:oning of the Task Tec1ni was 

compromised by the u%ertainty ar;d ii helc no further meetings unu· 8 

August 2007 

45. Towards the end of January 2007 Advocate Ackermann and Advocate 

Mthunizi Mh3ga f also of the PCLU) rnported to me lhal they had me· with 

I 
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Reverend Chika11e on 22 January 2007 and !ha! he liad reafii,med his 

aiti!ude, '1amely that he was no! against a prosecutiun and that the matter 

should laka its ordinary caur~e. In lh~ lighl of this confirmation I wrote to 

!he legai represen!alives oi Messrs. Otto. Smith cir,d van Staden on 25 

January 2D07 ar,d informed lnem that the matter wou!d no'N µrocead c1nd I 

instructed the PCL U to act aci:ordmgly 

46. Around this time, the former Minister of Police, Allri<.Jan Vlok and lh& former 

Commissioner of Police, Genera! Johann v2r Jer Merwe, had both made 

representalions to me as contemplated 1n the Guidt'lir1es. They both 

admitted lo authorising !he murder cf Re,,erer.d Chikane and requesled me 

not to prosecute them i:l lhe light of this disc;lasurn Hcwe•,er, they dedined 

lo make full disclosure 1n response t0 ric-riuests for information I 

a:-;cordingly der.lined to accede to their request l11at they be given rmmunily 

from prosecution In terms of lhe Gude1incs. 

47 On 6 February 2007 l had cl meeting wrlh the Minister of Jusiice iirtd 

Cor.st1tutional Develooment, ri.1rs i3 S J\,fa:!:>,111dla. Dui'ing lhis meeting ii 

appears Iha! she had g.Jineo the 1rnpress1cn that I had a~rsed no: to 

pursue the TRC cases On 8 Februsn1 2007, snc addressed a leller lo me 

tilled 'TRC MA TTEF<S", a copy of wri1ch is annexed ile;eto marked "VPP2" 

in which she slated the following 

''/mus/advise you al /he outs-,t tha: !he msd1a arlic/es alleging fhai 
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the Nat1oriaf Prosecu!ir.g Authority will go aheao 11ith prose,:;i!lions 

have caught me by Sllrpr,se. In ovr discussions you briaily 

men/;oned to me that the NPA will nr.,: go ahead wi/t1 ptosocu!icns 

As you had underta,1en to advis~ me r J writing, I wrlf appreci;:,/e it i; 

you could advise me urgently on /he matter so the/ there can be 

cerlamly" 

f\n ex:irnplc of one of the articles in !he press is from l11e Bee/d newspaper 

tilled "Cops up for apartheid crimes· which was published on 7 FP.bruary 

2007. A copy of this aniclc is annexed hereto marked "VPPJ". 

49. I am al a Jo,,s lo ei<plain how the Minister reziched suct1 c> conclusion. Her 

lelli:r disclosed an .:issump!lcn lhat the TRC mallars will not be prosecuted. 

I found this ,o be a d ~!urbhg Jt?.vf.iloprne11t as 1l appearel. lh2l at a political 

le'1el lhere was 2n expec1at.10n tha1 I would not proser.ut0 lhe TRC cases. I 

rega·ded sucn on e"';:>"ctat1or. 3s unwmrantcd 1:iter.e;ence in my 

50 It 1s rnosl likely that I wau!d hav~ clariiied my position with lhs Ministl:!r, 

eit11er through ;::i mealing or a teleprc,ne discussion I would hc1v~ 

conftrmeC: to the Minister ,hai i1 v1as not rr:1 intention lo drop the TRC 

cases 

51. I dF.r.ided lo prepare a detfli:ed memorand:Jm for \he Minister lo s':l\ out the 

history behind the policy to lhe TRC cases ond to inform lha Minister oi lhe 
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prob!sms experienced in implementing this policy. This m€morandum is 

trtled 'PROSECUTION OF OFFENCES EMANATING FROM CONFLICTS 

OF THE PAST: INTERPRETATION OF PROSECUTION POLICY AND 

GUIDELINES' and was deied 15 February 2.'.')07. This memorandum was 

anncx€d to my affidavit before the Ginwala Commission mail(ad as 

'TRC1''. 

In this memorandum I conc/ud1;d that there had been improper interference 

in relation lo the TRC cases and that I had been obstructed from laking 

them forward. I comploined !hal such interference impinged upon rny 

conscience and my o~\h of office I indicated lhal I was unable lo deal w,!h 

these cases in terms oi the norm31 legal processes and sought guidan,:e 

on tre way forward 

53. As I had marked lr:s memorandum as an m/emci/ secrai mernorand'.11n' I 

11c: e n,:,· attadwd it '.: !hi-;, ::iffitkl :1! I t1:J , ,;'.!-H.:m:,rJ it le 3;- in ·,:1'71Er d 

arndavit which wiil be fifed 3':lparately and whch will nol bP. made a>1ada:::le 

lo tht:: public, unless this honorable Coun authorizes such reie3sa. tr, :t-·is 

rega'd ! nake the following submissions· 

53 I. The issues and complaints r2isecl in the ITT€morandum ha ff: 

already b-3en d scu;;£ed in the bod/ oi my 2fi1davrl ft!eC: before the 

o ·nwala Commission. which has been p.;irt of the public record 

,, f' 
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smce 7 May' 2008 and which was al5c part oi the <.:ourt r-:!•~cro in 

the matlar of N~.cJrl,m~ng & Others v The Naliorial o,,-ec/or of Pub!,c 

Prosecutions ,s, Others (TPD case no 32709,07) 

53 2. In my view, lhe:e ,s nothing in the merr1xandum that irnplis:2!as or 

imp,1irs national oECurity. 

53.3. Since tre mer1ornndl.m points lo unlawft../ ~ml uncorislitulional 

conrluct it wo11ld in tt113 public interest for this memorandum to be 

released 

53 4. The public ntere;;t 1r tne dtsdosura of the niemorar;rfom far 

outweigns any poss,hln conler;1plaled ha,m. inconvenience or 

embarrassment. 

54. I nsver receivad any res~O/lS'! frorr. lhi, 1\hrn~hJr lo lhi~ rr~rr101,;;ndum. 

Given the S(;rious issues I was reusing 111 the meriorandum, and given that 

the NP1-\ Acl crimin2.l1zes obstruction of the work of the prosecJlirig 

aulhorrty, I would hi:ve e,cpecled an im nediate response f,om H:e Minister, 

The fa lure or refusal of the Ministc' lo rco;pond to my memcr;mdum 

suggested lo me that she preferred for lhe deadlock be:w~en the l\!Pf\ and 

the SAPS, NIA and DoJ to rema,:, in place 
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55 During tne cn1irse of the next few rnor1hs the legal representative cf 

Messrs Otto, Smith and v:m Slade1, Vlok a::d van der Merwe, l1eld 

detailed negotiations wi!h Advocate Ackermann and members of the PCLU 

in regard to a plea and senlencirn;; agre?.mtin!. 

56. 

57 

The negoticJtion of the plea a.,d sentencing agraements with lhe five 

accused was an extend~d process and was only concluded in early July 

2007. On 10 Ji.;ly 2007 I sent a memor.::mdum to Ille Minister informing her 

of the fact that the prosecution had been set down for hearing on 17 

Augus: 2007 and that all ar:;cused had indicated their intention lo plead 

guilty to a charge of attempting lo murder Reverend Chik,me by rneans of 

poisoning The memorandum informed her of !he fact that plec1 and 

sentencing c:greements had been entered ir.to To the bes! of my 

recollection the Mi.riietcr did not respond to this memorandum. 

0 or about 10 July ,;DC 7 I wen: ofr on co:rnp;;~si, ate -;i ,s Li8c .;Js;, d 

the illness and subser.iue 11 ci1::ci:h of my mother ln my ab5ence, on 17 Jui:r 

2007, Or Ram<1ile and f\dvo,Jato Ar:!,ermann ·.•,ere s1Immoned l•) a meeting 

wilh the Minister and reported to her on these de'Jelopments 

53 ln August 2007, !hose implicated :n lhfl Chikan<: case pfe;;ided gu11i.y lo !he 

charges i:1 exchange for suspe",ded sanlencF.s as per Secilon 105A of the 

Criminal Procedure Act, 1977 Vick and Van der Mer.ve were senter:ccd to 
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ten yedrs in prison s•Jspended [ . .,;r five years, while the other lh;ee race1\dd 

five yec1r prison sentences, sctspended for five years 

59. I would ha•1e preferred a full prosecution in this case because Adriaan Vick 

and Johan ve.n der Mer.•1e onl;1 made !irnited d1sclos1Jr€ They largely 

cor:fined their disclosure lo iact~ lhal we, e already in the public dcmain. 

They declined to disclose detailed infmmalion in relatbn to the compriing of 

the hit list and who was behind such compilation They did not reveal the 

other names on the hst, the modus operandi of tile other hits or the 

identities of the other masterminds and perpetrators. 

60. A full ptos0,~ution in the Chikane case would h::we produced yrPaler lnt!h 

and accountability However there was strong r,clihcal res,slance to thrs 

prosecution and lhe pursuit of t~,e other poh11cal Cdses II wa:, cle<,r to fi1e 

that the government, find in particular l11e the11 /v'1nister of Justice did nol 

due to th .. ir fear of opening the cioor to prosecul.ons of At-JC members. 

including gove:nment offir.lals. Moreo•,er I could not rely on lhe police lo 

mvesligatt:! lhis case, and the other f-Olilica1 cases, thoroughly Therefore, 

a o' ec1 nnd sentence bargain •.vas in 'T1Y vi~w the most appropriate 

compromise in the circums:.anc~s. 

61 Shortly cfler (he ple!'I and sen:ence agreemen: had bee:1 confirmed in court 
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a newspaper rirtide appea;,:;d in ihe Rapport r ewsp;,per of 19 August 2007 

in which it was claimed ti1Rl lhe NPA was preparing to prosecute ANG 

leaders. Ths claim was made on the basis of 2. iabrirn!cd document. A 

copy of this newsp3per article is annexed heri=lo niarkecJ "VPP4". The 

NPA responded to this art,cle ty v,ay of a press statement d2ted 21 August 

2007 in 1•;hicll 11,e a!fega!ions made in lhe Rapport article were deniec A 

copy of this press statement s anne.<ed hereto mar~ed "VPP5". 

62. After the newspaper article was _rwblished, I was summonl:ld le ci rne8!inq 

of the of the subuJmr111!1ee of the Just:ce, Crime Prevention :mJ Security 

(JCPS) Cc1binot Comrni!lee on Post TRC matters, which was held on 23 

August 2007 This meeting was atlenced by Severn! cabinet n,in1s!ers, 

directors-general and Mr. Se/ebi. Cabinet M1r.1ste·s •ncluded tne M1ri1.s!er 

for N elional lnlelligence Se;-:ices, Mr Ronnie l<asri:s, Min;ster Ma bar.di a, 

Minister Skweyiya amongst o!he·!o 

63 Dv,mg the mee!mg, ~-1r. Selebi '><iid to me lh.Jl the 'gloves Ere now off' and 

Iha! he was 'declaring war' on me In reso::inse I :old him "!or enc~ in you·· 

!Jfe can ynu tell /he truth and shame tile c.revir 

64 Those al lha mee1,1g demanced answers from me about TRC 

p·osecution5 They were also p8rticulc1r':1 corcemed thal I was ins:iluhng 

an investigation into cert2in members o" the South Africcn Police S::!rvi,;e 
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This was in relation to my 1nv~s:1galion ii'lo who wes behind the fa::iric:i\ion 

of tile leHer purportedly written by Ackermann SC. 1\.1inister Mabsndla lold 

mo lo stop !his mvestigation as we cuuld not be seen to be l9kmg each 

other lo court I advised the Minister 'hat I would not stop !he investigation 

65 I explained th.,t: 

65, l. the ~PA was :)OUnd by law to continue with 9rosoculIor1s of 

individuals who did not apply for or who wer€": refused amiiest~·. 

65 2. the NP,'\ was achvely prep.iring for thosa µrosB;;ulions and that we 

should not ba slopped from doing our Job 

65 3 ii was my rc!e as the NDPP to decide hho would tie chmgec!. 

60. un 28 August 2007 I rsc~.•,e~ a fa.<2d le :le, h::im ;;ie Mr1is1t.r oi Jusl!c.e, 

i·,ls BS Mabanclla A copy of this letter is annex;,d hereto markod ''VPP6''. 

She referred to the meeting h~/d on 23 ALgusl 2007 She not(')ci lhal the 

National Commissioner or Police and ! had rnfferent views on li1e F;apport 

article regarding the alleged forgery of cer.am NP.A dccl.Jm~n!s. Sha noted 

that I had frntiatfld an irwestIgal1on into the alleged forgery bu! she 

complained thal sne- haa not been .,dvised of this decision or the basis 

thereoi Paragraphs 4 ?.nd 5 of ,he ~,hnisicr "5 lett~r ::ire par'1~ularly 
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revealir,g 

4 In the ,;ou,se of the discussion. 1/ became clear thai Mr. J Selebi 

was o{ the view that //Je1e is no truth i11 the Rapport ar11cle, and he 

produced documenls to support his argument that indeed there is an 

investigation by the NPA on certain politi;;al office bear~rs. 

5. Ii was suggested al the meeting then that j; would be useful ii you 

could respond to the allegation thel there is an investigation as 

menlionecl above (Emphasi,, added). 

The Minister's letter was further Indication cf tne view held a! ministerial 

level that I should not enjoy actu.il discretion to make prosecutori<:!1 

clec1s·ons m relauon to the so-cc1Jled po heal cases aris1r.g from the 

confllci~ of 1he past. 

68 I responded lo the Minister's letter lly way of a leller rfat~d 29 A.ugust 2007, 

is no; on an r,JPA lctternr?ad but I c~niirm tnat llie conteiils thereof we, e 

transmilled lo tne Minister. 

69. In this lsticr I reFerred to the 23 August 2007 meeting: 

" . which I considered le be mos/ u1;,ofeasant. Despite f/1e information 

J put before /he commillee, ! 2m both surprised and disappo111led to 

see that I now stand accused of misleading altc.ma11voly l:a-1ing lied 10 

the sub-commilteG- members" 

I 
I 
I 
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70. ! c.u iflrrm!d llwl lhcrt'l ·;,as no :nvas!ig::iiion by the '!PA ag3ir.sl lne 37 ANC 

leaders including /he Prgs1deril of I/us coi,nlr J, contra, 1 io the assertforis of 

/he Narional Commi:ssione, of Polics" 

/ I In relation to paragraph 4 of the M rnsie, s letter I noted that it 1s: 

·• .. clear that my ::1ccowt of ih'!J posifior as it relates lo 1/Je NPA 's 

hanclfing of rht": post r.c~c matters has been completely igno:f'-; 

72. I reminded !he Minis'e~ that my predecessor had s.:il:s( e,J himself In ·,t there 

was no basis for the leadershifJ of the ANC tc be invcsligated ar,d hP. h3d 

advised the Minister that all the dor;kats rel:Jllng lo the TRC ca~es 1:ihich 

had been s1ored at '.rw O'f1ce of the 0rrec1<.;r of 0 ublic Frosec1 rltom, (DP~) 

if) Pretoria, h3d bGGn hanciE.j over lo lh2 SLi.PS jr, early and rnid-200.1 !ri 

m,r capacity as then OG of ,IL!sllc"' ,., .. s ;:r,lu~,ily prssen! 11 Ir-a oili.:e oi the 

\.. Q=>p when representatives from the SAPS collected !he so11d dockets 

73. I concluded rny letter b:,, requesting an urgent rneet!ng Wiih the Mini:.ter c:nd 

myself and my Deputies. I also requ.-;sted an opp•)rluntl'i lo appear ln~fore 

the National Security C:>un•:11 ''lo give a !rue fi1.:rnunl of !!,is issu!:! . 

74 Tl,e Minis/Gr did not re~oord lo my reque::ls and these meetings never 
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look place On 23 Septernber 2007 l ~';as suspended from office oy 

Pres dent Mbek, Shortly afler m~ suspel'sion I learned tn,;t .A.dv>Jcati: 

Ackermcnn had been rnl1eved of his dJties in relation lo 1he !RC ccses 

CONCLUSION 

75. I have little doubt that my approach to the TRC cases contributed 

significantly lo !he decision to suspend me Ii is no coi.1ciderce that there 

has not beer1 a single prosccJhon oi any TRC matter since 111,· suspension 

and the removal of the TRC case.s from Ad·1ocate Ackermann 

76 The pc,lilicaf interi'erencl:l or meddlirg that I have set ou( 111 this affidav l ~ 

deeply offensive to th:::? rule of law snd any r.o'.bn of 1ndep,111cient 

prosecuu:ms under Iha Ccns!1tulion I! explains why the TRC cases have 

not been pursued it also e·<pia111s why tt--e disappe3rance and murde; o' 

µ1-aas of her family and her rep;es,inta!11es were ignored. 

1J7 
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J hereby certi/y that ll1e deponent has ac~nowledge that he ~nows and 

understands the conte.,ts of this affidavit, wnich was signed and swc,rn to tsfore 

mE', Cornniiss:oner of Oaths, at Gr,-(L Tirv--1 on th s the 

l:1~ d f t--'/ 4 -1. :) 01Tth I f d G l N f ...... ay o ...... :.1.!.J ... ,..,. .. , e regu a rans contarne ,n ,ovemn,en I a ica 

No R12.58 of 21 July 1972, as amended, and Go1;emmant Notice No R16-18 of 

19 August 1977, as amended, having been compliea w;th 

And.~.-.· Leiic1•r1 Jo chr \!,.,M~t-,•~ 
Cor,rpp;.5 ur1?r ~f G!.!'h 

~ ~nci sine. :- :iu~ni.:; 
;, ;J ;;o, .. ,.11-t :."'"\I~ ... • ,. ; ,,,, •• .! 

-..., (jr:!t-li,?t1,. ~._;J~ =•~~ :~-1 
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STATEMEMT BY PRESIDENT THABO MBEl<I TO THE NATIONAL HOUSES OF PARLIAMENT 
AND THE NATION, ON THE OCCAS ON OF THE TABLING OF THE REPORT OF THE TRUTH 
ANO RECONCILIATION COM~1ISSION, CAPE TOWN, APRIL 15 2003. 

Madame Spea:ier .ind Deputy Speal<er, 
Ch.iiiperson and Deputy Cha11parscn o/ 1he Council cf Pro'l!r.ces; 
Deputy Ptesident, 
Chief Justice and Members of the Judi::.1ary; 
Former Memt:ers of the Truth and Re:conc1l1~llon Com1mssion. 
Mlnlslt:rs ond Depuly Mlnislers, 
Oislfnguishee Prem1-,1s, 
Horoured Tradihorial leader~. 
Leaders of lhe Chapter N1,e h~lJh:l1ons. 
Honourable Leaders of our Pol1l1c;ii Par,ies; 
Your Excellencies, Ambms2do1s and H!gh Cornm1s.~i9mJ1~ 
Honourable Members; 
Oislinfuished Guest,;; 
Fellow South Africans: 

We have convened locla:,, as the e!ected reprc~enlalivcs or !11c pr,oplo or South f..frtca l<J ref ,:cl on (he 
vmrJ, of the Truth and Reconcih2lion Cornrn,ss on, to exami e its Recornme ;d<1hos;s ant.! lo I mt 
ans1~ers. In praclrcal Jc;ms. to lhe qLi,slior. • where lo irorr h<!re! 

We wish lo acknowledge lhe presence of Commissioners of the erslwhi'.a TRC. who toori limo off lhe r 
busy s-::hedulss lo join us in commendirig Ina Re:porl to our nel cnat pa1lr.imenl 

1 am conhdenl th.it t speak on b.ihalf cf all Hcnoera!>le M;;mbers when I say to these. Comniss!omn. 
and through them, lo Archbishop Desmi:ind Tutu ,incl lh~ oli1e: Comm1ss1oners nQI prc5r>nl r>(Yr 

roc:ay, that Soulh Africa since;sly apprecliaili:1s the work that they nave cltJns Our !hanks .itso go to I e 
sielf o( the Commission and .ill who co7trlbuled to th,a s11ccass of the .~ork of Ille TRG, whi.:.h \':a are 
Jt.:sMle<l to ci;lebrnle today. 

They did e 1ery•n1ng humanly possible to re?.lis':! lhe objecl1ves of a process novel rn ,ts concep: on. 
harro,•,ing in ii::. execution and, In many respecls, tl1ankloss In b.;l.;mch!J expec!ahon ard real,ty 
Ci.;r aase;,smert o; the TRC's succsss canrot tilerefa·e l:e rese::l )n ·11he!Mcr I h;:s t:rougnt !;:lntn,iJ· 
a1(! forg1v<;ncs c· whether al 11,e end c-i ls work, 11 har.,J.d u~ 7 ur. co and re~Gncded soc~ly. For 
lh1s wa· nm its rrandate. Whal lhe TRC s;;l oul lo do and h::is undOLbledly nchri:ved, 1s to cfi;r U!i 
the signposts In the Long March to thesc ideals. 

What It -11as required to do and h3s accomp.ishad, was le flag lhe d:mger.s lltat can boscl a ~late nc, 
p;emlsed on copula, legitimacy ,md the conf;<J~nce of its clllzens, a-d the di~ that would l:e!all any 
socle'y founded on prejudic;:i and ,i tel1ef in a "masler race' 

The e~tenl to which the TRC could Identify :ind pur~ve priority cases ils ability lo brong !o :ls heerinos 
;iJI rels11.inl 2du1s; lhe almnlion li1;;.l it could pay lo c1'li1 soc'ol7 s role in butlresslng an. illegiti:nat:: and 
iltcg.;I slate, and tne TRC's invesligalive capa::lly lo purs!.le c!ii'ficu ! issues wilt; regard to which the 
actcrs 11ad decided lo spum Its caU for co-opE:tra,;on - all lt-ase weaknesses 1•,cre tho:;e o: s:c/ct:, and 
nol u,e TRC as such 

Ano, we rnaf.:13 bold lo sa'! lhat all lh!!se comple;dties make lhe ~roducl of 1he \'n'.lr< oi the TRC tha: 
much more oulslonding and !mpressi'lc 

The pain and tne agony \l1a! charsc:erisecl lhe conillcl among Soulh Africans over lhd decades, so 
vividly rnli~ed 1n many hearings ol lhe Cor.11nfss,on, phin!ed Ille se!2d o( hop~ - of a fl!IOJr<? bnghl In !Is 
h1.:manll:,, and 11~ sens':! of caring 
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It rs a future whose raahs;;;!ion gave life lo 1:1e p;;s;,ion fo; lh.a liberation c,r out people of OJivi::r Tarrbo 
anll Chtis Hani, the tenlh an11ivero;.-iry of whose passing away we mark lnis monlh This in::ludes 
oih~s such ;is Robi!rt Mangaliio Sobu1'we and Steve Ban:u Biko, who pa5seo away 25 ye.rs a;;c 
this year :ond lasl year resp<:clively. They joined ar.d h;;ve since been Joined by many olhcr pa!riots •.o 
whom ft~edcm meant life itself. 

Wear~ lndsb1eo lo all of lhern; and wa shall work lo ensure Iha: \hefr memory !Ives 011 in the minds or 
generations lo c:omc1, inspired by our common celern:ir;;:ificn tl1at never agili:: sl"o.ild orw South 
A(rrc&n oppress another! 

Al a critical moment in our hi-,lory, as a oeoplc, w;, came to th., conclusion that we must, !oi;ett,er, 
end lhe kiU,ng. W-e lock a del!berale der.ision lnat a vinlcnl conl!icl was nei!fter In lhe ml:orest oi our 
country nor woi.ld it solve our problems. 

Together, we clecii:!ed Inst in Iha search 'or a sG,utian io our problems, ncoocy should b.; dernon•sed 
or exc1uded. We agreer! !hat e•,ery:.lody should oe.:omo pJr! or !he srilutlon, wl1at0ver lirn, mlghl have 
clo11e and reorc!santsd in ihe past. This relaled bolh tc negolfaling !he future or c"r cout1lry and 
workirg to bulk! the new South P.iric;; we had all negolialec 

We agreed lhal \',e would nol have any Wclr crime~ !rlbunals or lake lo !he ,oad of revenge anrJ 
ri:?liioulion. 

Wr,en Chrfs H::in, a g;e.:i; hero of ou' people was murdered, even as oL:r coun!ry ','it'.S slill gcveme<! 
by a while mlno• l',' regime, we •,•,h0 reprssenled tl,e oppress;id ma,011ty, said IP-t lhMe ~~h, rem.iinPct 
in posil ons c,f au01orily in our country carry out ifl,m ;espt:Jns,bilily lo bring tho;;e who had murdered 
:·,1rn to boot,, We ca/led on our people no:thGr !o lake the law into lhs1r tlnnd:i i1or lo me:e out bll,\d 
v0f'9eance1 .ig.e'n'>I those they knew a:; llie benehc1s•ies oi apmlhe1d ocpression. 

We Imposed a heavy burden µ.nttc:ular!y on lhe mi'h\l11s wro had been Iha vicl;im, or lllis o□r.re~slor, 
lo fat t:ygor-es be byjones. We s;lid lo them - i!o rot t:0'/?I tr.;,, mate•·at weaflh of those who benc::!1lcc 
from you oppre~sion and explo1tat1on, ever as you r<'ma5~ poor. 

Ws walked among their ranks saying Iha!, mo;:, arr.on9 lhe,-i s11outd prediCJl9 a t>etler :utu,e for 
!hemselves on lhe b:os1s of lhc 1111poveri~hmer.t of trose who il11d pro~pc:red al !heir oxpense, We sa'd 
to lhen that on 1h~ do1 or lil!erat11Jn, l' He IV'.l Id b" "O 001 ng There would be c2iel.Jr~lfcrs ?.1d no 
ct.:JQS 
We sa,d Iha; as lh~ majN11j Wf; had a :eilpnns1b li:y le mal1e our c.iy o/ l1~c1.ilmn -1n ur,i,:;:getl:ble 
momenl of joy •.'.'th none ccndemned !o rem£1Tb0· l! (c;re•,or a~ a day cf l:ilter te~rs, 

We said to our p,rnpie (nal !he1 shCLtld honour Ir.ii 1radlllor:; /hey had culil and entren~r.ed o\·,:ir 
centuries, ne~er lo halo peop!e tecause 01 lhe r colour or race, at'lla'JS lo \laluE a!I '1Uman beings, and 
naver lo lum lhei; backs on the dei::ply-en'rench·d senlinient lnfo·rned oy thG spirit oi ubun\u, 10 
iorgive, understanding Iha' the harm done ye~ler,•;iy C/3nnot be undone today by a resol'le lo harm 
anon·er. 

We reminded ihe meoses of our peojJle of Ille values thelf 110•:erner,t /or n~tional liberation l1ad 
upheld lhroughoul a turb11lent c:enlu•y, ol eve·i,.t"l'l!:) \hey zc1 d0na to c!!!fsnd bllth this m'l\lernenl and 
its va'uei., oi lheir obllgahoo nev~; to telr:iy !his ~,oble heritag:i. Our peop:c headed 211 lhese ca~!s 

Gy reason of lhe g.;11erosUy end !he big h!ml~ ot lhe mas~e; of our pec,ple, all of us hove be<m able 
lo s·eep in peace, !mowinr; lha\ lher? will be no rlcts m our strools. Becaus;:i tMse consc!Gus m.asses 
knov, •1ihal they a,., aooul, !he Truth and Recon~ilialion Commission was able to do its wcrk enjoying 
the coopsratron ol !nose who for ages had uphelc' 11·e •,isio.i o/ a vnl:ea humanily, :n which each 
wo1~➔d be one's brother and sis!er. These are an heroic pe.::,ple whoss g;eates: rswa1d is !he liberation 
~;f ll1eir country 
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Of them, lhe TRC sc,ys: "Otl1e1.; did nol wish lo be portrc:yed 2s a 'victim' lnde-sd. rany said 
expressiy lh<1i !hey regarded lhems'a'lves instead as sold/er-, wha had •;oluntarlly oo·d the pries oi their 
struggle ... Many r.ive expressed reseN.:\ions atoui !he very nolion of a 'victim', a lerm <.•Jhich is felt to 
denote a certain passivity and helpl2ssness .. Nihtar, ope·al!ves of 1he /i'.Jeral1on n,ov6rr.enl.s 
~enernlly did not reporl viol.alions they experienced lo lha Conmission, although rnany ,•iho were 
arr<asled e~;;erienced se•1ere tortura. Tr.is is in all I keilhood a result a/ their reiuclanci:: lo be seen as 
'viclims', as op.:osed :o combalanls (ighling ror a mor;;I cause for whic/1 lhey were preparnd lo s1Jffet 
such violnlions foe same c2n be said ior most prominent po 1l cal ~c!ivisls and leadership 
figures .. The Commission did no!, for example, receive" as ngle l·l,man Rights Vlol[;lion statement 
from ;;;ny of the Rivonla 1rlalists." 

Some of (he,e, who nad to go lhrough the lorlurc chamb~r~ of 1ne apartheid r~gime lu bring us our 
liberiy, :.ire wllh us in this ci·;<1mbe, lild<4'f. Tnere ara olhers viho sd an ihe balcony ;;s visitors who last 
lheir loved ones whom they pride as 11ber ;;t'lr,, ,; nd others 'tiho al so suffered fron 1ep;ess,on 

Surely, all or us mus! ieel a sense or humility Ir lhe face of s_cil selfless heroism and altac!inien! !o 
principle and morality, 1hr assertion of lhE> nobilli\' of lhe human spirll that would ':e demeanF.:i, 
denied ar.d degraded by ariy suggeshon thal lhese heroes and heroine;; are but m;,re 'vrct1m5', wr.c 
mus! receive a rnsh reward /or being simply and deeply human. 

I knDW lhere are some in \his House who do nol ur-derslanc lhe rnea~ing a! whai I have Just ~aid 
They think J have said what I have said lo avoid the pdyment of reparatian5 I.:. those whom lhe TRC 
has 1dentif ed os 'victims', within liie meaning al :re law 

Indeed, the TRC ,tseif maf.:es Iha gralu!lous cornmenl (para 16, p 163, Va! 6) that· ''Tod;;iy, when Ire 
gove·nment 1s s;iending so sutstant'al a portion of ils budge( on submarir.o2s :,nd other m1nrar•1 
equipment, it Is ur1convin~mg lo argue /hal iii~ tco fimm,;ialiy strapped lo meet :his mrnima: 
(rep~rnllons) conimllmenl." 

,O.r,ar\ rrom anylh1ng ellifl, lhe gO'lern~ilril h,;~ ne•tcr prasEnled sui:h a!, argumenl II ts c.hirlcJlf lo 
undilrsland why lhe Commission dcc/,~ed lo ma~:a such n statemenl. 

Elsewhere in Vol 6, the Rev Frank Chlkane, Director GenerEI in lhe Presidency and former Gener2I 
Secretary of ll1~ S,uth African Co'.Jncll o/ ChurchB&, is f,dseiy reported as having made a presen!a\1c,n 
I~ Ir~ Am~es\J 2 :nmlllec, Whi~h t,e rie•1~r did 

Ha ,s then swd lo have laid this Commil!e,:: lhat h;) had po1rl1cip<!te•J in killing people We do ncl 
undersland huw !his gra'.I0 and lnsulfrng f.iisificatlan found i:s way 1n:o lhe Re.port of the TRC. We. are 
pleased to report that Archbishop Tuiu has 'IHi!len lo Re•/ Ch1kar,e to apologise for lhi~ ine:,rpl1cable 
accounl 

The poal, Mongane \i'/~fly Serole teacl1es t.s 'to every n/r'.h lls blcod', And so, 1cday wr:i ad,r,owledue 
the pa in that al!ended t11e slruggre lo g11Je brrlh lo the new li/6 that Sou In A inc a h2s sfar:ed lo enjoy, 
In this era of •r:creased gcopoldical tansion, we C:2re celehrale as S:iulh Africans t11a( we iound home­
grown so:ut ,,ns thal sel es 0,1 a course of reconslr1..c\ion and de,;elopmenl, rm lion-building, 
reconcil!allon and peace among ourselves 

At ltiis time, when great uncertamly abo•Jl lhe future ci our common 1•101ld en-ie!oi:-s !ha g'obe, we 
da;e s!ar,d on mountain-lops lo p;ocl3j111 o•.Jr h•~rnb!e cor.lr1nution lo the dforts of n:Jm211lty :o build a 
slable. human:: and safer Sl)u(h Arrica, and by ~:.,:!ension, a more slollie, r;;cre humt.1no an:: safer 
wor!d. 
Honourable f'.lembers; 

If wa s>iould frr.d correct answers !o ih': quesl an, where to fr,:m her1:, wa will need lo remind 
ourselves of !he obJec11,,e~ of lhe TRC [ram !Is ,ery ,nceplion, so aril\y captured in !;,e preamble lo lhe 
Promotion of National Un,ty and RGco~.cilialiun A~! 
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" . the Co11shlu!1011 of lhe Rep~blic of Sau,h Arre,; I 993 provides a hrs!onc b'i,;lge belwaen ihe p1»l 
or a daop,y div ded society chaiactcri3ea b•, s.r!fe, corirr~I. unlokl s•2tfor,ng .:i1d inJ•;stica, and a fulu~ 
founded on tne recognition or humc1,1 rights, d,imccrr,cy a-d pe::.caful co-oxlslence for all .Soulh 
J\.fr1r.ans, rrespecl1•1c of colour, rnco , claS$, belier or sex 
" H1>:! Constilulian .;;t2te, that lhe purstul oi n2li.:mal unil/ the well-celng o( all South Afric,m c1k:e•1s 
and ps.:ice reqJ1re rec:0r.cllialion be:•.-,een Ire people of Saulh Afr ca ard !he reconslruction oi sccieiy, 
" it Is decrr>ed necessar1• lo esl~bl1sh 11,e lrulh 111 relaliin to past events c:s well ,is lhe motives ro, 
2nd circumstances in which gross :;ic:ilaticns of t1uman rights h::•1a occl!rr;;d, ;::r,d to rra~e lhe firdirogs 
known in o;der !o pre•Ient .:i repetiiion of ~u cl 1 <11::ls in fult;re, 
' the Consl tut!DJ; states ti];:i\ there Is;; naed fer 1,rderstardrng bul nm for •1eno':'.mce, n n;;ed ror 
rcpnralicn but not f';)f ret<1lialion, a ner::d rcr uL,unl•. bu! nol for v1clirmsal:or;' 

I mn cer"ain Iha! we .irn cill at one 11,~.t ihc ptrri,rnt of nc1liona1 unlly Iha well-bei.g of .;II South Airlcan 
"ili~ens and peare, require roco11c11ial on among 11e people of So !h .'\fr!ca ar.d !he reconslrucllon of 
.'.'llr sodety, 

Tnes:: Jr!? the arger ::ind rundi!mm1lai objecllves lhat 5hou!d ,r,forn, all of us as Wi? well• lo give brrlh 
to l'1e new S'.lut11 Africa. The occasio;; of lhe receipt of Ire Report of the TRC should gi•1e u, an 
oµporiur.1lJ !c refler.1 on lhess m.illera. 

8clh s1ng\y am! collac,i•tely, we sholJld a'.l,Wer l~e q11ioslion how fur we 11:;ve prcgressed ir. lhe lasl 
nln.:, yams tow:m:!s 1:-ie ach/evem;)nt r,f th~ g(lals o/ naliomil wul:r, natir:inal reconc1l1c1l1on ;:nd natrora/ 
recowuucli n 80111 singly ar,d calleci1vely, •:1:! hOV') to r.m:s;,,,,er lhe quesi_;,,n, wl'lc1l l1a•1e •:te 
con!, liul!!d to th& realisaiion ol these goc1J;,. 

Tr,c~o larger qucsl!ons. \'lhich :land at the hear! ol wral o•Jr co, inlry L•1;1J Ii~. did no! ra/111iichin lhe 
mandal: uf th.: T,•Jlh .:;nd Reconc'li2lion Comml,sion The TRC was iMarc=,fore bu{ an lmpor:r111\ 
c1Jntr auto, to the achieVEmenl of Iha l,xg;;r whole, Jccupying an ,rnourlanl sector within thP !firgcr 
proces, of lh11 building of a new SaJ/h l\frica 

As slated n the Acl, the TRC had lo help us l::i esta°'.'ll1sh the lrulh ,n rei~tior, lo past evenls as well as 
the rr.ol ves /or snd circ:.imsta rices 1n wri:ch gross ~1olalions or I., 1ma11 dg ~,:s occurred. d ,ld lo ;,ak1; 
!he rndin£,s kn-~wri i~ crd~r to prevent a if,(ielllio-i of sucll ar.1~ in full!;e. 

0 
0 

ll had to hdp us 10 pro,,.,,010 •~nc;:r,;t,m,= n,:; anJ =v.:;id •Jen!'.,jear-c~ to e~!ert r~~O'E'!•on to r~ose •,-;, o 
had teen h;irrned anJ dlsco,.r::igsa 1aiailal.un, !-J rely ol' 1he s:iirit Ci uimnlu :;s" d&\Errar,i ar,il;nsl 
~~- 0 
The TRC has dona rls work ;;s Wes required. A~ siipL•laled !11 !h2 TRC /\cl, we are here lo ni~k,, 
various recomme,1calions to our nalional parl1am'a.'n!, arising ou! of !t-.e wor:S of the Tl~C Q 
As the Hon.:iurat.,le Mem~ai:; are awara lhere is a spedirc req•Ji,eme:11 in lhe !aw 1h21 piirlr:mrnr.t 
should ccns·der ar.d t:1!1e decis or.s □'l m.1\!l!r~ r=:lat;n9 parl c~la;ly •o rc3p;;rations. It woi.:ld then be- the 
tas\.: oi !he Executive to lm;:,lem.ant lhes/l dec1s,ons. 

The law also prov,dos that the nati•Jnal le~1isla!ur" rm;y els□ ma~e r<Jccmme11::alions to ihe Execut11,e 
on 0!11er mat!ers aris•r.9 O\.l of lho TRC proces,, as 11 n:a,r df!E:'7 Ii! 

Lei us now lurn !o some uf the m.iior speel/1c •~elalls lhal \he TRC enjc:ns L·~ lo :ir!dress 

The firs I d these 1s lh,J m ~tter oi rep::iro lion~. 
Firs! d all, an inh~9r;;terl ;ind comr,,al\e,1siv~ response to the TRC R~;iorl should be aooul :ne 
conllnumg cnallenge of reconslrvctlon and de<Je!opnicnt· deepening democracy and !he culture of 

huma,1 rlghls, ensur;ng Go;:id go•,erm:mce ?nd transparnnc1,, intensifying ccar.cm:c grG\~1h and social 
programm~s. i:7prov:ng di.izens' safet'J c1nd securit1 ar.d cont· outing le ilie buildinn of a humane ~ml 
ju;l wuld order 
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I he TRC ;;Jso ar.;;ues for s:,shm1alic programmes to µr.:i1ecl Inc s,mtollsm oi slr-~gglz. 2nd the ideal of 
ireedom This relates to such matters ,% academic and ·r.formal 1ecords oi hislory, re.-,,alung oi 
cu!l•Jral arn! arl iorms, o,r2cling ~ymbnls ar.<.I mon .. ma1ts th.it e)(a!t lhe freedom struggle, 1ncr\1dln9 
r,<?w g'.lograr,h!c 2nd p!ac(: nan, e$ The covern11enl accc:r,ls lhese recommendalio ns. 

Special emphas~ w1:I cor.11:iu':! lo be pa rJ 10 ;e · ~bl/il,:11011 or ccrnmun!liP.s li12t ~•:ere s•.1bjecled lo 
intense acls of violi?rLe ,md aeslrucllon. Experl!mce gained \•,Ill- lhe prcJects in K.ilcrus 1n Gau!erg 
and Mournalar.ga in f<"mZul•J/'lalal deinonslrate, l-121 grc.'11 pr()~ross car, be rn2ce in rar:n<ersr,ip 
between communilies 8r,d governmtrnt. 

::: urtt,e-, w,!h regard !o speciuc cases of ind iv du:e! ~• cl m$ I,:lenl>l!ec b~• lho TRC Acl, !JO'l1:mr.1enl ,as 
put ln place am: will inlens1fy progr.:mmns p:?rlo rilr'J !o rneC::cal benefits, educal:onal as~1si.!11ce ar,J 
provis'on of r.ous1ng ar.d so nn, From lime to 1me, Ministers h:ive elab,x.ilcd and w,1' corn,nue to 
e:<pat,ale on the lrnplemenlalicn of lhesc .:inc! oihn ralaled p·ograrnm es 

l'he TRC has 1e;;crled 1h31 about 22 COO lnol•,·ctuals o· sutv;•,l~g famil,es appeared beforn tho 
Commissior,, 01 tr.ese, about 19 000 requirl:!d urgent re;:,;;;rst1on.s and virtual/, all of lhem ~;h0rn 1-e 
necessary lnforn1::illo;, wa;; a112i\sbl"!, were AUendec \o as proposed by ll".e TRC w1'h r□g□rd lo inleriir. 
rep.i;atio1s 

W1th rogard lo linal re;aratior.s, !JOvomrneal will provide 2 :>nee of1 gr,nl o' R30 000 !ll thos,; 
ind1vlc!uais or survi•;ors des;gnated b, '.h:! TRC. This is over ,ind abo•1e ot~er rnate11al carnmilrm::nb 
\hal we h:ive alr~ad:,, mentioned. 

We intend lo prcce::ss lheso p,,ymenls .JS a matter of t:ff;Cncy, durhg lhe r.umrnt /mf!r.c1.,;I ye;;;_ 
Comb,ned with commun:t:1 reparafoni:, a,'ld cissistanr.e t:vough opportunt11es and se;s1lces we havi! 
,ere,rnd lo earlie;, wr nopa l~at l11es9 uis~urs~men!s will help ackrnwled~e the sufiermg thol lhese 
lndlvidu .!IS oxp1mcnced, and off er som 2 relief. 

We de so wi1h some apprni1sns:on, tor GS :he TRC ltsei; h:is ~ncJerlir.ed, no ona ca1 a\•.:"ch mone!ory 
value io hie and sulier1r.g. Nor can an argum-anl be st!slained :nar llie 1:ffcrl~ !JI mm:or,s oi Soutn 
11:rlcans lo liber,;te lr.em,e/ves, were for mon1-J:ary ~airi. w~ are> con•;:rced tila'., lo t:1e mll!i,1ns •timi 

spared r,;;ilher life nor lir.ib lr, st,uggl!.', !here I:. nn bigger prim lhao r,eedcm its-,lf. and a con! nuln9 
slrugr,lc to buil, a bett~r iif~ fur c:!II 

iile seconct cl I e sr,ecif;o del;; Is ;r; tho TRC reco:nmcr:dn!1cn~ p;;:tain ·o tr.' ,_s e ;;,i c:m esty 
A crllical kace-off conta!n,id ir. lha TRC process wa$ beh•.eer; "r.orm;il' jucic:ial process!!,,- or· th.:: one 
hanu, and estab ·snment of lhe lrulh, re;pan;tic;r.s and amnes:y on lhe olhe• 

Bes'cir.S lhe impcrat;vas oi mo111<1yina Iha lrens,1,on, an 1mportan! r.-Jnsidcral on tliat had lo be 
addressi:!d wlier. tho TRC was sel up, \\as lhe eilten! :o wil•ch ihe new ocmocralic s'al., w..:'rl pur::ue 
legal cases aga1ns! perf)elr;ilors or l1L.mor. righls 1;ic!a;ions, £I'1en tl1e reso• .ICES ! 1al would have 10 be 
al'ocated !o this, lhe ;;omple~ilIes of cstabl•shiny lhe rac'.s beyond reasonc!ble doubl, lr,c 1m1e I'. woulu 
lake to dca! with all ,he cases, as well a~ the bllteL~ess and lnsteb l"!y ilia• s.J,:;h ;; trt)ce•s wculd 
w;ea~. on sccie1-,. 

The balance thal lhe TRG Acl s!ruc\ ;,rriona lhcEe carnpuling :lerr.ands was rei!eclf.~ 111 the naiior;~• 
conso;isus arounJ pro•1isio1 of Arr,nesly - m inslc1ncEs v,her~ ;ie1pe\1a:ors h:;d p •)';ide, lhi: lrue facts 
;;boJ! parllcular inc\donls - ,md res1.:,ralr1e justice wh•ch wc-11ld M effect ;d n :ha fo1 m c; rnpar.J!lors 
Givan (hat a signrlicanl f!Llmber vf people did not apply for amnesty, whai .q;rc,ech does govcmment 
place before the na!ional leg slalur~ and U:e na•ion c,1 :his mailer? 

Let us slar! of[ by reileralir.g lhat th.:r>al shail be no ge'1ere! .?mr;esly An1• such Gpprnad1, 1•.hBth"r 
?.opl/9:J lo sp1:n/1c calogor,es o/ people or r1;gions of lht! r.01Jntry wo·ld ily 1n lhe face of the TP.C 
prc,~sss .;nd subfr.1ct fro·n lhe principled .. c:~ountfiii!,ty whd1 is iilal n:>t only in dr;ahf'IQ ••1ilh the pas!, 
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but also i:i lhe craal:on ot e new eiho5 1·111:,in our socrely 

Yel wa al:.o have to deal wilh lhe re.;ilily lha! many cf the parhclpnls in lhe confhc! of lhe p:;st d'J not 
!2ke p3!1 in Um TRC r.rcce;s. Anv:ino ihP.se a,E ind1vidu.1l$ wro we;e m/!;itld by lhe11 le,c.J<::rs111r to 
lri.al (lie process w lh disd2in. Olhcrs U1emseiv13s calculaiE::d lhal they wculcl r,ol he fot,nd cut, &ilhcr 
clue to pear TRC inve:;tlgaiions O' vhal lhey behe•.ed ,1nd st II belie·1a 1s too compiex a web of 
conce:i!menl ior an1one to unrav,sl. Yel c•her cp.ar,rives e.~peclcd lhe politic;ii leadcrshio of lne s\a!e 
ins!liutioris lo •t/r.rch lhey belongtld l:,; pro•, do the overall con!ed aQains: wl11ch ,hey rnu\d prasenl 
their cases. cind this wos no! lo be. 

This r'?R1·!y cannot be avoided. 

G0vernme:-it is of I1,e i,rm wnv1clion lnat :r1e ca •o! resolve lr1s ma!ter by ~1:li n;i up ;·e! anctl1er 
amnesty prornss, \'1hlch in effect woulc mean suscendir,g constitul1on.i!I righ!s of th::;se v,i· o were nl 
!11-e rece:,:1ng end of gross human nghi v c-l;;t10ns 

Vie hav,; lherdor1;; ,e/t ihls malier in the hards or t~e Natirn.:i: Directcrnle d P~blic rrc~acu•:ons, for ! 
la pursue i!ny cose~ thal, as is ncnn;,1 ;:,r2c:ice i\ believes deserv~ prosec_linr, an,J r.nn be 
prosecuted This work ii, cunlinuing. 

Ho,•.ever, as pn t of lhis process and In the 1al10,,al i.,leres!. the Hational Dlr~C:ornle ol Public 
Pros~cutions, wor~l;;g wilh our lnl~llig-,rice ?.genc:es, ,•JIii iaave ils d0ors □pen for those who oire 
prr:!pared lo d111ulgc informalion al I11eir dlspos<1! ond to cc-opcr..ii8 in unear!hi~!J lhe Iw1h, ft!• lh<"m 10 
ente · 111!0 arrnr,gemonls {ha1 are standard in tho! normal o~ei:u!'on cf ju,;tice. anc •nh1ch a, e 
accomm•Jd.::!cd in our leg:sla!ion. 

Th,~ is nol a desrra for vongc,-ini::e; .1or would it cornc;c/ni!>e !he righls of cil1,.:ens ,·1ho r.i::iy Wi">h !o 
scell)US!ice ,n .::ur courts. ~ 

r 
I 

ll Is cril cally Important t~.:!, as a i;ov,;rnmi'!nt. we :,hould conii'lur. 1-.) e:;!ablish the trulh ;:;boc11 

ri;;twcrks lho! o,osra,ad ag<Jinst the pecple. Tnis is an obi,ga:,on that a!taches to t11e na!,cn's secunty 
lGdd~ for, some 1Jf lhese nalworks ;till pcm.> a real o: late;;! d,mger against our dcmocra::;1 \n somo 
irstances, caches ol arms l,;ive beer. r,;tair.ed v;hlch lenrl trc?mselt;es tu employment in climin,1I 
aclivily 

This approach leaves open lhe 9::.ss.l.:,:,ty kr inoiv.,Judl c11izcrr., ic• :c1rn ~ .;n, griE 10·1.:;::i r,~•a: .. d :u 
hurnan rights •;iolalions with the courls 
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Thirdly, in each instance 1·1h:ire any legal arrar.gements are er,t!;red into lmtween the NDPP and 
particul2; oerpolrato,s as prcposec nbov,J, the l1volvemen! or the viciims will be cru:i'.!I m de!armlnl~g Q 
lr-P. 2pproprlGie course cf .;clion 

Relevant DepP..rlmer,ts me examining the ;:,rad r.:al modali:1e; D/ deahnG with lhi5 matter; 2r:u !11.y wi1I 
also establish whether specific lcgislJ lion Is re..i•Ned fr, this regarr:! 

We shal also erideo~0Li to explain South ~.hr:a's approach on lhese m3llers lo sisle,•governments 
acrcss lhe 111D1ld Our response to ant judicial /'Pallets fmm tbese countries w.!I be handled in lhi~ 
rcpiri1 and !:",rough !ha legal syslarn l,'l lh1s regJrd, we wd1 lo r-,lt~ral-= OJ.Jr call t:i governments Iha! 
continue lo do so, Iha! !he nwlfteillmen! of form~; arn1-ap;i;lhaid fghler~, oa•ed on !he legal 
definitions of an illegcil ragime charact.erised l;y lh~ United N2l!ons as e crime aga1ns! r.wnanil:,. 
sr,ouk! cease 

In the ·.;cen: past, !he issue of !illgal1or: ard ciyrl sui\s ag21nsl corf:arat;ons tral beririfiled from iile 
ap;rlhsid sysier:, has 5harpl'J arisen. In !his regard, we wish le re1ler2te liiol lhe South Af:ion 
G,:;~c:nmenl Is no\ and w;ll r;ol be pzr:y lo such :itigalion. 

J 
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In add1lion, we consider !l co:nple/ely ur.acc,.p!ab!e Iii.ii matters that are c~ntral \::, lhe iulute of o_r 
counlry should bl'.! adjudical':?d in rorc1gn courls which bear n(l responsill11Hy fer lhe woll-being o' cur 
ccuniry an~ the obse:vance ol lne peisp~c!ive con:sined Ir. our constilullori cf Ire promohon o' 
nalional reconcilialio11. 

While Gove:inrnenl recognis.,s the right of c,t;?ens lo i;1sl1lute legal 2cho1\ it, owr a:>proa:h Is 
~1fcrmed by ths desire to invoJ•te au Soulh Alric;ar.s ir.clud1ng r.:orpor.;ite citizens, 1n a co-operc'l!Ve and 
voluntary i:arln3rship to reconstruct anci de~c!op South ,\frican scclety. Acc~•rdir.gly, we do nol 
beliave lhal it would be correct for us lo imp,,~e the once-off wea,lh lax 011 co·~·ur.:1l1or.s pr~poscd bt 
lhe TRC. 

Cunsullahons are conlinuing w:lh the b11sir."SS con munity to s.~2mir'? addilion;;I ways in whic~ they 
can ccnlribu:e to the task of the reccn~lrnc:llo,, anr. deve!opment of our soclc::y, proce .. Jing lro11 t!1e 
premise tl1cll ll1is is in lhi,ir own s~ti-lnleres\ In adc;tion lo inlensrfyln~ wcr~ witn reg~rd ilJ sucn !asks 
as pove1(\• er2dica\ion, ;;nd progr:,i1p ne1: such ;:;s alack ::conorr;k: Empowrnnent, en.:ouragin9 b'311e, 
individual corporate social responsiblfHy proJects, implemer-ia!ion er eq1J1ly 1egislati-:in a,1c the Skills 
Tr.iining Levy, ,•,e intend !o improve lhc work of (lie Business Trusl. 

In !his context. we mus! emphasis~ lhal c,ur response lo lhe TRC has lo oa integrated within !he 
totality or the cmormous efior: in which ~·,a a·e engeged, l'l ensurr. lhe Jund.;nienl;i/ sod;,J 
tran9rormal1on of our ccuntry This reqt11,a~ llmt ;:;I 211 limes, we allam !he necessary ba,m1co among 
the various goals we have lo pursue 

,he TRC also recommends that whot ;I describes as the bimeflci21les of apartheid Ghould al:.o ma~e 
contfibut1ons to a rspar.31lon fund. The go•1crnmenl belie'les that. all Soulli Afr:cans si1oulc.! ma~.e su';h 
contribullons In the pursull of lh!l go::il or a non-racial !'OCiol:,t, in which 211 South Afric.!ns wo•Jlc: be 
lnsp;red by a common pa'.riotism, \1,e t?ellevs lhat we should begin to learn '.o wor!l. lcgetlv.:r, uniting to 
address U,e .:omnion nation~! challer.g!:s, such as r<'!spcnding lo lhe consequences of Iha gro.~s 
,..iolallvn~ o/ human righ!;; of whrc~, 11- e me v1a; sei?.r.d. 

In this reg:ird, l am certain lhar member:; of cJr g0\ernm1;11t wm be ;;mor.g inc /1,l tu !T.ake t:-:!lr 
contribv!ions lo ln:i reparation rund, despite Ire fact thal they s!aot1 on cne side or the b.micaces as 
wr: i::igaged In sir Jgglc to end 1hr, apa;theid nysle-n. 

Many 11, our ca ntr / ila•1e called lo-·" ~lohcni:I 03, ,,i Pr;,;e ard ,:;iJ•ti,r.2 Sa·r t,:;c ·o uay · :,..ii? t­
t!1osa whJ sacrii ced t'r;.:ir 1,v~s .:lffJ su(io:od cur:ng lhc d ;I.cull 1,cr,c..J oi op:>re:s Jn 3 d reprts~ on 
whose legac)' remoins wm1 us The fOVcrnmer,t accopls this ,uCJgasl:on and will consul! as w1tlely as 
possillle to dslermine lhe dale and iorm of su::h prayer ord lradilional sa;:rir1c,;, nm is c,insislenl with 
and would be an appropnat,; response lo the propcsa!s made by the TRC for cor.fe:cnces to heal the 
rr,c;rnory and hcrour those whc were exec1J'ed 

We shall al~o co1linue lo werk in par Iner ship .·1th counlries or tr.e suh-conl nent, 10,n:ly lo l.:'!l<e pi:irt n 
lhe massio;e reconslruclion an:l d&•1elopment a!fort that S:\DC has i<len!ift;::d as cnl,c:cl 10 building a 
belier life for al The peJple; of Soulhern Afr:ca, including lhe niaJor ty in Sout11 Africa er:d•.Jred untc d 
pi1•1ah•Jns and were subjected lo destabilisa(1on ;;nd destruction of properly and lnfra,tucture The~ 
all d=serve th:; soecding up ol ;irogrammas or inle;rali:m ,econsh,;ct'on .?n,:i dev~l•)prren/ that 
govemmanis o' the regkm rave a!;raad upon. 

Mm.lame Speak,:r, 
Th'3 Tr ~th and Rsconc1!ialio-, Commission has made many de!a1leci ob-;ervations and 
rernmmendalions on s!ruc!urss and s:1:;te,T;, which will be dealt with by rele•:ar.t Min!siers ar <l 
Depar!,nonls. 

Fo; I1-e purpose or rep:ira: ens, tJ•e g<lYernmenl has al:eady eslabhsr,ed !hi! Pres1do;:nl's Fl,na, which 
is now operational, an<! iias, 2s we earlier ind,c.iled. succ;,~srvlly dca:t w1lh the natter of urgent 
r~pa12tions Like Ille TRC, W(;; do hope llnl cIli:.,ans fron: afl s1:ctors wl find 11·11111111 t:;er1sel•1as \o.~ 
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1mike a conlrlbu:ion lo this Fund Most o: Hie resources th3t ha·10 beer. allccalec! ior lnal•11du~I snd 
community reparations that we rafsrred lo abovo .. ,ill be i,ouri::e;:i lrofil this Fund, over anc! a~o~e !he 
no mal wor►. o' !he ,tlovant Oepar!menls 

We concur w,tn the TRC that Inlens1vs worl< shriu1d bl': u11d?.rlakr1n on lhe rn<'lter of monJmenls c1s 
well as geographic and place names. A Trust wi'.h the requ1;;i1~ in/iastructurc hc,idc::I by l\,longime 
Wa'ly Serote has bt1en sel up to impJe.11ent l:ie main project in :l1is regard, which is tile conslruclion Ji 
!he: Freedom Park wh~se constituent pa<l~ are lhe Memorial the G~rcfan ol Rcrnembrnr.ce and the 
Museum This s~ould stat ti-, the tenth snn;versary of freedor, 1n 20D~, 

The Nal,onal 01rectoral~ of Pub.lie Prc,secuhons and relevanI D!J!)arlmenls will be r.sc;uested lo deal 
wi!h mailers re:atlr,q 10 µeoplo who Wi3rs unocrauntec/ fer. i;ost mort~m rec~rds and policy wilh r'!~a-.:J 
to burials of ur. d.-nllfl~rl perst-ns We -.•,ould !lh;; lo enc'1l.l;age all pecsons •:,ho m!ghl h:i•,c any 
knowledge of ~eopl., s,:II unnccounted for lo af.)proach '.he Nalional Direclora:e oi Publ'c 
P·osecul!or.~. lhe South Afric;;n Polke S~r•1ice and other re!~vant departments. 

The Depar!rncnt or Ju:i.!I, e and Cc 15utu'.1onal Dc1:elD!)n&n1• wlll r1onilor lhe implemeri!2tion of all 
1hese proaroemmes and ~ will report lo Cao incl on an on-gong ba:;is. 
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'Nhal v:1= ha·/e den1tf1ed tod;i·;, an~ing ol!I ol t·.e report or the TRC, forrrs parl of lhe pa~oply of 0 
programmes lhal rJsflne lhe f!rs! steps in a jcurne:y lhal has truly begun. Scu\h Airiccn socit1I;' is Q 
chang ng for the beller The tide h3~ turned a rod th/:! p:ople's con\racl fo< a bcl!er lomom:::w is taking 
shape 
The goals we deimed for curse!ve~ a dec.i()e ;:;ga, as Ne adopte<! lhe Interim Const lullon, to pursue 
nat,on.;I unity, to s,;cure pe::ce and u,c 1~ell-bP./nq of all Soulh Alric an ciII.:ens, lo achieve n~l'onel 
reconc1liaron and lhe reconsluci·on or o·Jr society, have no il.lly llsen re:ilised, <le~p1te t:ie progr~ss 
we have maoe 

The sih,31 on we f.Jcu demands tha' none of u~ shaultl succumb to the f::ilse comiml liwt now wu li'f'e· 
in a nor;n al sociel1 !hat has 0•1ercome 11",o legacy nf the pas(, ;,nd which permit~ us ,o t:or,s der cur 
socl~ tasks as me,e i:>ust/lt~ss .is u~uc1!. 

Ralh9r, it dGmands lhat we ccr,linus lo oe mspired by t e rleie,mrnJlion .;nd vision th,JI en;,;bled U$ to 
:ichlave lhs transl: on from ap?:rtheld rulo le" domocrntlc 01der ir U'a mannor lh.it v.c old 11 demends 
that we act togr:the· a~ one ~•;f,I'! l<:i y'rj(ass •,•,h:cl .Jr• truly 1;:;fon;1 1:isk;,, 

Wa haJP. to ask our.,ei•,es an.: hona5ay ar:swe, !,1m:;h: question., 
Ha•1e we succeeded lo ::rea!a a non-racial socletyr The <1ns·,•1ar lo lh:s queslion is ncl Q 
Have we succeeded to build a non-sexist society' l he ar15,•,er to :hal quesiion Is no! 
Have we sLJccecdad :o ernc!icote povtrlyl Oreo more the ans•:,er lo !hai quaslion ,s no! 0 
Have we succeeded fu11y lo .,cJciress ihe needs o' the mosl vulrer::iale in cur sociP.ly, lhe chifdnm. !he 
youth, p~opfe wiih disab1l1lies :;no :he e,derlyl O,1c'? :1:;aln II e ;,inswer (o this q,;es!iun i~ 11::il 

Withoul an this, 111s 1mpnss1tle for us to c·a1rn lh:.t \'<e ha·,e met our !lvilis ,:if n.i:ion"I rcconcil!at1on 
an(] recons!ruct on and de·1e r.prnenL 't Is ~ct possEJlc /or u~ to make lr.1; ::is,erlion lllal ~~e have 
secured Iha welt-ae1ng of all SO'..:lh African c1tizer,s 

Tne rn.;d we have trav~lled and the dd11ar.ces wa h2v,i rnade cL>:wey U1e firm mess.1g:i lhal we ::re 
moving 1owards ih~ accompii hmenl "f lhe oa1ecli•1.as we sel ot.rsel w,;. Th~y tel! us !ria!, in tr1e t!r ,.J, 
however long !he mac we slill have lo t:a•,e we will wIr 

In tits larger se'lse, we we~l! all v:clirns of lne sysie111 oi apar hi!1d, bo!h black ar.,-J \•,h1te. Some 
among us suffered becal!se of oppression, expln1t;ih0n, repr.assio, and e1(Cl•Jslon O!hers Amcng us 
suffered 1.lecau5e we were imprisoned oet-,ind prison walls cf fear, paral}-se!l by inh1.:rn3r, i:eliefs in our 
racial sup,ariorily, a,,d culled upc;n to despise and clbuse olMr humiln bP.ing;. Thcso who do such 
rhirigs cannot but diminish !heir owr. huniarily 
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To be lru9 lo oursel·1es as hum.:in beings demands !Ila! we aci !ogalher lo o,,ercorne the legacy of 

this common and temble past. JI demands that we do inde~d enter into a peep/e's contract for a belier 
tomorrow. 

Together we rws: confront the cl1allen!Je or steering lnrough a cornpi~x tr2nsilion liml demands lhol 
we manage lh'J h1storic:1I /aull-hnes. withoui pa;:;erin;; over the cr,::;cks, r.1oved by a ne.w and common 
palriolism. 

Ii s.iys lo all of us lhat we must hon~ur those who shed their blocd so thal we can sil togetr.m In th1~ 
Gr.amber by cJr:ing all lhe lhings that will rnal<E ii possible for us lo say. ll1is Soul11 /,frlca lhal v,e have 
rebuilt together, tru/1 tie longs lo all wllo liv~ in ii. 

I am hon◊ured ·o commend lhe Report oi ti:.:! Trulh lln;:; Re-concili~lion Commission 10 ovr Nalm,ial 
Houses of Parliament and lhe nation. 

ihank yau. 

·J 

:., 
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Adv VU!i Plko1J 
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REi TRC MATTERS 
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Our diicussion !n 1ho At-ovc ma.= on Tue:sday 6 F ~ 2txn refm. 
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1 mU<ri a1Mso you 81 me o~ 'tha1 th: modl.i llrlio!es a.I~ thm: the Niiliooat 
Pro99(1Utfflg AuthorlJy will ~ ahead i,ifu ~cm h.,~ caught me by ruq:.rlse. In 
our ducw.orus y1.iu brie:ily m~ to~ the! tu NPA "ill cv. be £'Chli ~~ with 
the .PJI'~, /..!J yoo hnd l.!.I'~~ to ed•U1' me lo 'i'l'rituJ& ! will appreci.a.!e it if 
you cwld ~ ~ urgently OD Jhe llWfer 901t.8t lhoro CBn f,., cenmnty. 
l trust that you find th: abovt1 in ordt:. 

Vr'lth wann regards 

Kif~ 
MRS BS Y.i.Al!ANDLA 
M!NISTER 

HIV/A!OS Ii: a IIHJ1dm1i f;itlng It lo jc~~lo~ 

LC 
, . 
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Cops up for apartheid crimes 
2007 -02-07 07:t5 

Jar-Jen Jcuber1 and Willer1 Jorda 3n 
Cepe Toon· Tna na1!01al prosecull110 au·:irrit~· (NPAj h~s lnlc1med :hree securi!',' poIlco1.1en l,w! lhoy are lo 
:>a prosecuted lcr apaihe d C11m11$ 

These 11ill be l~e firsl pro~acuurms sl,,re l:le Truth ard Reo,r~llalion Commls,lon (YRC). 

Tne CllS<lforela!(!d la altampts to pcfson 1:,e Rav Frnrti< Chl{f.ne, who Is r.c11 lhe d'rectcr-generel or 1htl 
p res'd a 1cy. 

aocld has lM narr.os cf th& lhrea secun~,. polico ctfo:ors end has eslshlf5,'-ed lhat 'hey havo l:;aon ·nlcrmed ht 
lhelr lei;al reprosenl6live mat Iha NPA l11lo11ds lo ;o ohee:I \vllh ~rcsecu1!011,;. 

The mo;-il pe11as !he way for prose::;utlon o: former min.sl~r ol law end ord~r A.:!ri22n Y.ck snd frnno: ch'of ol 
pen~ Go:1cr&I JOMI\ van d!l; Mcr.v'e, who a,~ l:oth fully a1\ara .;I, &:ij prep11re/J l.:!r, 1•,11a: w ll /o,low, 
acccrdlng to ,o~rces. 

Address !<l Iha nation · 

Tno MPA d Cl ~a: 1•,a1I to coo1rirm or der.y iMt lhe prosecu'io11s 11.s·e lo ba;1i1 

In po/lUcal circ!!ls, spe~~laUon is tile !hat lhe plar.ned i:;rosecolions cou:d oaen a hornar~ ne~I In lho ,..,i:cl< of 
Pre31den! Th~bo M~el<l's eddress 10 lhe ~ai!on 

, no ques:,or. al prosacutJ,,g opsrtheld-r;ia crlm1:e Is p-;1111:A ly lead.id, as some t::JIIDve that 1ray'ra neC1Jssa;, 
!J ccnci•Jda tr;i -Re p;.,ec:ss, ,.,,hlle o ers :c they - 1u'tJ da .. 1 ;;,yr~ ·cncil:~r.or. 

It appears lnat rnfl1ber~ ol lh;; [gller or.:iuo could use h g~·leval polhl:.s' pre~o-ir;; to tiy to p:ovonl 
prose<.Ulidn, 

In tcrmG of ~olic, end lh~ constltulicn, 111& decision tc prcaecut~ lies with t,~o nauonal cllracto• of prosecull~ns, 
oc•1oc.,1-0 '/,JS PikoU. and not w lh lhe governmonJ 

QuesUcns 6lreedy ha.e been aske~ In h'gl clrclss tibvu( tho riq\J;i,1lml!y or 1ho NPA, end ifwe'l-~nown A/riecn 
N11llona1 Congre,s nsuras who did nol gel arTinss\y, wo1Jld be prosec1Jled 

Ono ot lr.e P.NC mamberg whoso emnesly epp!ic-Jllon was b.:rr.a~ da....11 was The!:a Mbe'.,I, \\ho applfed w.lh a 
n~mb&r of otl'm ANC membe•~-

\r1~k was ·11 lh~ news rec.enUy ,,,.hen he wash?.cl '::hlk,ms1's feel ,o at,,r;i for:~-!: atlil;;-p! lo p.'.!l;;c~ h'm whil9 r.(', 
was !)ane:al secretary ol 1~,e South A!ric2n Co1J:;ci! J/ Churchas 

TI;e lh:t)e secur,!t pclicam9n wsra c.onriacled to the same clo( le k'II Ch kano 

Vick's step was .::wded ~1tsl ye31 by Mbelc.l, who added l~al Scu!h Afr c;a!1s s:1011!d le3·n t~ llslon rnore c!cssly 
hJ aacl1 olhe, ac1os; Ills bo~nca,1s~ or aparthe:1. 

Vlok did IY.)I war.I to respor.d lo rurrours tnat no cc.vt,, be ~ros~-;ute~ Va der M@rv,e also re 11:iln~d &l'~n! 
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t;r,, ... ~~ :, ~:..~,:,~!,~~~<ii;~~· ,. .,.. ~ . . 

l
··;;.i; ;:~.~~~Wo~:n~;u,J(,;;pre11an(et!ve or lhe lhree secur:ty pc!lc.-0men. esld the I-IPA lntormed him of tr,eit 
i'!'t.:':t'ih:"· ·-d~akln at ltla end of tael rrionlh. 
!'It:,~; . ~lrn ..... Ho did not wan! lo ccmmont on en~ partJculars. 

l I • 1, ·.-'· , .· Tr.a latest e~enta tclloW IM tebllng In pertlamerll last January er a new pros.ice lion poll.;y on a;:arlheltl 
,.. cri'1\6& among Olhe, tt:/ngs. 

Th~ vlcllm,hi!B e say 

I: Includes a clause lhal gives lhe NPA dlSC1allon on whelh?t or not lo prosaeulo, ifit 19 no1 In "Ina nallcllal 
interest'. 

On6 ct l'ie rac\ors Iha! musi ba tal\an Into accc•Jnl is wt-el,'16r ihs apar1held vlciim wim:s the prosocul,cn to 61-0 
ehe:ad. 

In Chlker.e's case, he has ln11cale<l 1hal ho Is not lr.le:astcd in pro!:ecuCar,, bJ111;;1! no we11:s full dlsclo5ura 
on lhe aNernpl ori Mis life. 

He has also lr.dlc~lad thel U1e gove:nmen: fa nor intara.;16d n !me-consumf·g prosocui:ons 

[) Tha NPA has ndlcals<l, naverthelass. lhJt ~rosacullon ..,111 go 2haaj 

ec1eld 
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Dossiere oor !e.~ers se vergrype ~e c:1l jare in 
kluis ANC-leers 1verd,iVyn1 

Sonja CarstensPretoria 

Die pollsle het no5 niks gedoen om me2r b?W'/S!l en getu1erils te i..ry vlf d1~ mo.onthke 1,ervo g1ng \an 
37 destydse le ,,.Vi vJn d;e ANC aan w1e amr;eslle vir aparthe1dsm1sdade g!!weier !s nle 
Rapport het die .ifgelope week u1t onberisp2/ike l>1 <Jnne varneem die poliskdosslere wat lW"'2 
c1fgetrcde polis elede wce:er s.i,m1ge,t1:I he:, is ;a\ jare ta2geslu11 b·, die hoofka1toorvan die pol:s1e 
s~ speurdie;iste. Die l>ronne se n.:1rne word ap versoe!< v~r3WVil weens di~ sensir,ewe post\! wat h Jl!e 
beklee. 
Volgens dee brcnne is geen •,-ordsr., onnersockwerk na die inl1gtlng In die doss1ere !iCdoer1 nre 
Die dossiere 1s vrcei!r verwyder uit 'n kluls ind e kantore van d1E! direkteur van openbare vervulgings 
(DOV) in Pretoria Wild( c1d•1 Paul Fick, SC, h~;:if van die vetvolgirgspan wat die vermeende 
Baeremaglec!i: a,rnklii, die hoof was van 11 span wat verdi: oncJ~rso!!k in~estel het met di~ cog oo 
moontlike vervolging 
Die na,ionale veM>lgingsgesag (NV) het die onder~o~ke J.Jrt? gel~de wegg-;;neem van Fick. H\' \0100 

die afgelopc wee~ gl.id nie op vrae re.,geer nIe 
Rapport ver,ieem sedert dii ult Fici< :,e ~3ntocrverl.'l'/der Is, is d1t toevertrou 2an 'n 5p.in by ch, NV 
wat ditvero~r moes ond~rsoel<, m;ar wat weinig ij2;i die onde,~oe~.I! gedoen het 
Hie~na I, i\dv Ant-;n Ackermann, SC, ln Junie 2003 aargest'"I as hoof v,n 'n eenheid \'Jal ondcr rne~ 
m·sdade teen die ~t~;;t rrioes ondNsoe~ Ach<,m<lnn was i.l1e 11anhlaer in dle Viok·V~,, de Merwe· 
verhoor. 
Ge.ii. Johan var der Merwe, ~aormaligi.! p0l1,iehcof, het Vrydag ges§ • ocrgenoeB g~tuieni~' btsld~n 
teer. dEe ANC-leic;s.~crp!. c;or hul b,Hrolck,nh2id by die land:nyr.ontp'ottin5 in 1995 waarin •,i!nkei,; 
lede van uie 1Ja1 E::k- en De Ned:e~-sesin li .. sterf net 
In .Ju11le Z0Qll hel mnr. Sipho ~lgw;:;mil, dest•,d~f wocrJvce;dcr van d;e NV, g2se ni;; een v~n die 37 
leij)rS, onder wi~ pres Th~ho 111\beki. rnnr. lacob Zuma. komm Jackie SP.lebi, pahsieho0f, nrnr Linda 
ll.lt1, •,orige; i.orwniss.iris 113n kor·ek~iev;;: d1cn~te, e:i nan Es,.1p Pah~:J ke11 ver-;0Ig ·t10rd n;P. r:.-ndat 
"daar eenvoudig me g~roeg getui~r:is is om 'r: klae,iaat 0p te stel nie". 
Nsw~ma het destyds gesl die MV weet nie .'M h,;,t wat geu,:ien of ·11ie die opd1 a~te geg<>a het nie 
'lndie.i rte NV d1t m.?t die get111enis tot S/ besk;kking sou doen cs dit net so g:ied di~ vervolger 
besluit audprt>s. PW Botha of ollcfp·es. FW de Klerk moet teregs,can weens •,0orvalle in d!e 
npnrtheld~;urc waaNoor memancl 11nders 111rant·:.oordelikhe1d 3an.Jailr h!'t nie," was Ngwema se 
woerde 
Mr.r. Dirk van Eck h~t reeds a:ingedu1 h'I Is g2rced am 'n klar, int~ dien teen Ai/C-leiers wat nie 
.:imnestie 011tVJ11g het nie vir dia a. nva\ wat meer as die helfte van >'I g~sin uitge\~ls h<=t 
Die polit1el..tt omstrede nhecd oor ver.olglng; 11lr misdade uit die •1erlede sal uitbrel as die NV 'n 
vervolging ·nstEI teen genl Basie Smit, 'n voormalig1: hoof van die po lisle se speur• en vell1she:d,t2k 
Een van die k!ousule~ ·1n Vick en Van der Merwe se pleitooreenk•Jm,; dwir,g hul!e om in 'n moo11tlike 
verhoor teen Smit le getu16 
Rapport verneem Adermann 1et ·,roeer skr,frelik opdr~g gege~ dat die poli,!e nog grluIeni! In ::11~ 
ondersoe'.~e na di~ ANC-ieiers rroet ver:;.irr:el met die oog op moo nllike •J~rvolging. Maar die 
afgelope week het d:e polisi:? gew<cler om t~ ~e of die opdrag nagelmm Is en wat die vordering 
daarmee is. 
Dir. Sally de Beer, 5elebl se woordvoerder, het nawae na d1r. Phl1tl Se:nti, woardvoerderv,rn 
11asienale speurdiem, ver·.vys. 
"Die polisi.? wll ~Y ►.:'.>mment<1ar oor ui.,. saa~ ,muru~ln;·u." h~\ S~ta:i gesJ. 

blb 
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The p01ice have dr.ine notf1ing tc, get more 1:•1 •;,nee ilnd testimc·1y for th,.; po $ible Pr<?se-:u:1•0 of 37 
former leade-s oi th;, AN( who amrH:5t / for apartheid ~rimes were rcfu~ed. 
Re part this week (rum Impeccable so•u,:e:; !Farr;ed th~t the pok;i dockets til;it t 110 ret1;ed p ,1,c0 

officers /1av~ mad;; ea;/ier, for v:;ars lorl-eJ ur- a- the r-cacquarter, of th;, f)ol.ce's detect ·1e seni1c.e:; 
lhe soura~~• name; are withheld a·t the r.-q11est because of the sei1$it1ve positron, tho: the·, hold 
According to the sources, no for.her ln~esti52tIon Into the lnformatio,, taken 11th~ case files 
ThE dossie1 s we,e earlier removcc from il s:1fP an the offtt:e of the 0:rec:or of Public l'rosec11tion, 
{OPP) In Pretorl.i Advocate. Paul ~ick, SC, head of the prosecution team who accusa the alleged Oocr 
force: membeis, lhe head of a team that further hvesti€Jtror1 in~tituted with a view to pornble 
prose.:utlon. 
The National Prosewting i\uthority tNPA} h;s tcken the examinations years ego Fick f-1.:? ,•,ar,ted lnP 

past week <l:d nol re~pond at all to qu':!stions 
fl•;tchery sine~ It w~s removed frorn Fk:l~'s oft,ce, it w;;s entrnst"d to a team ;;it the NA tnat it had 
investigJted further, but that drd little to in•Jest:galic-ns 
Arter this, Adv, Anion l\dmmann, SC, w;;s arpoir;ted in Jun<? 2CD3 a, l1ead oi a unit,~~ t h~ci 
investig~ted ir1clude crirnes against the 5tclh: Ar:k'!rmar-n was th-:: p,o;e,_utor in lhe VIOK V;m der 

Me1we tri~I. 
Gen. Johan 'Ian der Mcrwe, 5 former polrce ch-s:F, said Fnda ,' "arnpl,a !Nid~nce" exists ;ig~in~t lhe 

ANC leJdership over their involvement in tt:e landmlne explo·,i;:m n 1935 in \'·h1ch ~everill n,ernbN~ 
of th.:: l/3n Ed,· and th~ Nec~er family d;')d. 
In fane 20011, ,vir Sipho Ngwema formf'r spokes-:ersvr Jf the N?A, s;rnl none or the 37 lende1 ;, 
Including Pr.:sirl::nl. Th<1bo Mbe<i, Mr Jacob Zuma. Comm. J,vk e :i('lebi, the poli ~ ch cf, Mr. Lind~ 
Mti, former C()n,m1ssioner of LOrred1onal ,ervke,1 ancl more. E.:~Clp i',1h2d can I.Je pros cuted 
bec,usE th:?r~ h s,mpl·t not enocgh .::·.ider,ce fer an indictm 0,nt ,: prep a c,". 
Ng.ven w said tl:en tha, the r~PA a-:: r:ot lwcw ·::h, ha, ,.~t:?.t or _,,h~ d d not giv~ ,l,e . \JE'rs 
"If the Sil. would clo this with th~ ev,denL!! dt tis u1sposal, it 1s 2..s well lh~ pros2r,utcr d,:mdes lormr:r 
president. PW Botha or former president FW de i<'.lerk arroigned b2.cau,e of inc1d~nt; 11 the 
apartheid years for which no one has accepted r~sponsibility "w~s Ngwem~ s w:xds 
Mr. Dir!; van £ck hos mdic;;tt?d hi: is ready tc file a .:ompl~im agJin5t Ao'IC leaders no vet rece,v~d 
amMsty fc.r the attack t~at v1iped out more :ran half oF hi, fa,11rly 
The polit cal contro•Je1s1/ ov~r prosccu!tons for crimes of the past will e:<pand as the tJPA a 
prosecution against Gen. institute Basie Sm1·, a founer heac of the polic€ dclecfr,,e and ,ecu• .1y 
oranch One of ,he clau~es of Vlok arid Va,, der Merwe's ~lea agreement forcing theni ntc a ~oss1ble 
trial lo testify ;;gain:.t Srrith. 

Butchrr-1 Ackermnn11 harl Parlier instructed i11 writing that the police have evide,ce ,n the 
investigation of th2 ANC lead'"rs ha'ls galhered wl,h ,1 view to po.:;.1iol~ prmer.utrcn. Rut la,t 1·iee1< 
the po· ,e r~fused lo say i.vhethe; tha .irngnmo:'lt is or;ied out and the progr,:,ss rt. 
Oi1, Sa ly clc Beer, Selebl's sp0kesperson, rJ?ferred q•JC5tions to Dir Phuti flAF spohsmar. nationa, 
detective r!!fim 

"ThE po!ico? w:int his comments on the ca,;e re;erved,' the nAF sa,d 
scars te nss(c)r aoµort . .::o. La 

) Vlok and I/an der t-.ll'lrwe 2sked Mbeki ~nd De Klerk to rnterlenP. · p 14 
.. ~ {-" 
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http.//www.go'I t3/rMtion.-il-prnseo:utiog-aulhor:tv rapu,;rt-a rtic!e-ackerma1111 

National Prosecuting Authority on Rapport article 
on A Ackern1ann 

21 Aug :W07 

Respon:ie to 01ticle in rapport 
21 August 2007 

Wilh r\!fcnmcc to the statemen,s aHributed to Anton Ackerm:in.n SC i11 the 
rapport of 19 August 2007, lhe Na:iou;;il Prosecuting Authotity (NPA) wishes to 
place on record the following: 

* In May 2004, Bulclani Ngcukn, the then National Director of Public 
Prosecutions, dec!mcc! to prosecu!e the Afi ican Nation.il Congress {ANC) 
le(ldcrsbip in connectio11 with the conflicts of ,he p<1st. A µiess stateme11t 
confirming tilts was 1·eleased on 15 Mny 20G4. 
t Since that p1ess reJc3sc lhe National Proses;uting Authority and m puticular 
Ackermann hos not directed any further iil'lestigaLion into thi.~ matter. 
* Subsequent to the raedi;i report by tbe Rapport on l9 August 2007, ;ind on 
request by the NatmMI Prosecuting Authority, the South Afi ir:an Poli..:c Scn."Jcc. 
(SAPS) provided a copy of letter purporting to be wrillen by Acke1m·,10n on 26 
June 2006, to the National Pro:;ecuting Authority. The NPA regards liJiS lettl!r 
as a forgery nnd h:::; authorised ur1 immediate i11vest1gntion into the mattel'. 

Contact pe1~on: 
TlnliTIHli 
Cell 082 333 3S8() 
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MEEnll!O OF THE sua cmlMfTTI:e 0~ Tini Jeps CASlNET COMMITTEE OH 
POSf T'RC MATTi:RB 

l. l rofer 10 the d~~e/or& In L'le a bowl meeting of 23 AugLUJt 2007, 

2. You w'~t r"eQlil tlllll !),,th ~11 and the Nstlonal Comm!ss!onGr, Mr. J B~bf, 
provided lh~ gu~m!!tae will1 (l1ffere1!1 fl!C'ti on the Rapport artli;l<J 
ragardlr,g an u,'-eged ~ ef ~In NPA documeil!s. 

3. Ycu furl~er ocnn~ U,,.t. you hi!Ve lne-lllllt$<1 a lh.Oro<Jgh ~wcstigadi:n Into 
lh,g ai!ei,ecl forQ'!ry, I we~ hO'i'c1i\ler not att.-:sed of lh!., dse~lln and L-.6 baa Is 
thereof. 

4. In li'le coorse cf tha dfscu&.elon, It t:~me deer thet Mr. J Se/obi WllS ol 1/le 
vf~th.9t lhera Ill no i'Yth.!n U,'a RslX)orl ~e end he nrooucad doeumtnl!l 
t~!f~apinf ijj\f ir:d~ ~Mr; ari iMestig~tf6n ~ !he NPA bn 
~~T~~. 

~. II Wl:lU aUggeeted at lM ~tir.g theii ttw If WQU/d ti1I u~lul If YoU CO,.Jld 
rnaPQllC: 10 tho alleQal!0/1 lh~l th&-e ls an lnvestlgattorr a~ mtnl/Moo abil'l!l. 

YM urgent rsapoose WC'Uki be hJghly epp~. Any inlonnadori thet c<wld s~ed 
!lght to tha lmee WIii a~ be we~me. 

I tnn;t that you flnd Iha s!;,ov~ In erdcr. 

Le., 
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Rof: NOPP/kp 

Minister B. Maband!a 
Minister of Justice and Cons!iluUanal Development 
Momentum Building 
cnr Prln&"loo and Prslo~us Streets 
PRETORIA 

Dear Minister 

29 August 2007 
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MEETJNO OF 'THE SUB.COMMITTEE OF THE JCPS CABINET 
COMMITTEE ON P05T TRC MATTERS 1-, 

1. I re fer to your f~ of 28 .August 2007~ 

2, I refer to the meat!ng of the sub-ccmmft1ee of 23 August 
2007, wtllch I ccnaldered to be most unpleasant Desplle !he 
fnformal1on I pul before the committee, I am both s'Jrprised 
and disappointed to sae that I r.ow stand accused of 
m!s!eading altemsUvety having lied to !he su'c-cornmittee 
members. 

3. l confirm that I stand by What I said about Iha National 
Commlssiorter of Po!lce and the South African Police 
Service (SAPS). 

4. I confirm and repeat the following: 

4, 1 That l have Instructed that an lnvest:gation be carrt;,d out In 
respect of the forgery of the memo by Adv. Ackermann SC. 

4,2 As borne by the attachs-d annaxure and !he numerous 
communlcatlons to lhe Mln!stm, !here is no lnvesllgation by 
the NPA or any ol tts officiafg against !he 37 ANC leaders 
including the President of this country, conltary to the 
assertions of lne National Commissioner of Police. I give the 

b1o 
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M:rnster lhe assurnnc« !hat nc 11w~st:gat1ons or d~:;1sIons to 
prosecute in tnese matters ar= .:!•me witnout my e·(press 
c1ulhonzat;on ;.:; per the prose::::uii::."ln gJ1dehnes as n1~y 
perta11 t:, the 00s1 TRC matters. 

5 Wt-,1ie I am r,ot cerla1n as to Nhat tha meaning of par:;;graoh 
4 of ycur Jetter is, il ,s how:ver, clear that my a:c:;unt :if the 
position c!E. 1! relates to the N-=-A s l1andi;11g of the pos' TRC 
ma:·ers has tee1 cornpl~taly irnored 

6 Arising from allegaticns made by l,·,o potica oim:er:;;, as we11 
as a threw! by a lawyer r,rnresen:1119 lormer Seci.rily 8ra,ch 
rnembe•s •:,ho were facing orosecution, my predecessor had 
the mat~ri,1/ relalrng to t,1e AMC leadership p€iUs~d ;:ind 
sc:1tfsfi-2d nimself that there v.·as nc basis for the lead6rsh1p to 
be i,T:esl1;ia :ed. He also briefed ynur predec€:ssor, as v,ell 
as members oi thi: Office of the P;esidency to lr1is effacl In 
rny presence and rn my capi3city as the !r:-en O'.recio; 
Gene,a1 of the Department cf Justice & Constitul•o,1al 
De,1elopn-sn\, a1l tne pol ce d•:Jc!-:e;s stored 31 the Office cf 
the Directer or Prosecutions· P:etcris WP-re handed over 10 
the po:1ce n-,es1:: events a1I !o~k pl:ic'? m 1::arly and mid-
2004. I ccnf1rr.1 as wen ,r:Jr the r,11r,ister 1o~s m;;de a·::are cf 
all these facts c1s far back as OccembN 2C04 and I am 
:;urpris~G fi"",<Ji this issue 1s 1101:. ,es_.rf3:inQ. 

7 In view ot 21 that is t•r=nS:J,~ ng r,ow I recu:s! :i., urg•.:n! 
r-i::>eti~g w,:,, 'i-e i1:in s!-l- ,11,. Deo 1Jf,2s 3n(1 rn1se1: :=-u-:-;:r 
request ar •Jpporlunilj tJ apoi:M b;;-';ire the r·Lwon?.) 
Security Council 10 ~i ,e a 'ri.e account of this •.;suP. 

Kird regarcs 

Adv. VP Pikoli 
National Director of Public Prosecutions 
Date: 

216 
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IN THE HIGH COURT OF SOUTH AFRICA 

GAUTENG DIVISION, PRETORIA 
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Case Number: 

In the matter betNeen-

THEMBISILE PHUMELELE NKADIMENG 

And 

NATIONAL DIRECTOR OF 
PUBLIC PROSECUTIONS 

THE NATIONAL COMMISSIONER OF THE 
SOUTH AFRICAN POLICE 

THE MINISTER OF JUSTICE AND CORRECTIONAL 
SERVICES 

THE NATIONO.L MINISTER OF POLICE 

WILLEM HELM COETZEE 

ANTON PRETORIUS 

FREDERICK BARNARD MONG 

MSEBENZI TIMOTHY RAOEBE 
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Sixth Respondent 
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.G .!. 

WILLEM SCHOON Ninth Respondent 

AFFIDAVIT 

I. the undersigned 

ANTON ROSSOUW ACKERMANN 

state under oath as follows: 

INTRODUCTION 

,., ,. 

I am a senior counsel, a former Special Director of Public Prosecutions rn the 

Office· of the National :Jire•~tor o: Pub!ic Pros5cuti0ns ( the first respondent in this 

matter. h2re.naiter re'arre':l ro a~ t1'= 'f1rs1 res.conden, · or the NDPP I drn 

currently ret:red 

In terms of seciion 13{1 )(c) of the National Prosecuting Act No. 32 of 1998 {'the 

Act') I was appointed by Pres1deni TM Mbeki. under a Presiden!1al Proclamation 

dated 24 March 2003, to head the Priority Cnr.es L,hgatton Unit (•PCLU'') A cop;, 

of this proclamation 1s annex:d to tne founding aff1da'lit marked ''TN28". I served 

as head of the PCLU between 2003 and 31 f.larch 2013 f retired from the 

National Prosecuting Authority on 31 March 2013 
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3. Save where appears from the context, the farts contained in this affida•1it are 

within my own personal knowledge and are to the best of my knowledge and 

belief both true and correct As I have not studied all the relevant official 

documentation I stand to be correcti:;d on certain details, such as dates 

4. I depose to this affidavit at the request of the applicant's legal representatives and 

in order to ensure that al! the r:1levanl facts are placed before this Court. 

EXPERIENCE 

5 I have worked as a prosecutor for more than 40 years I have prosecuted several 

high profile cases in South Africa I set out hereunder an outline of my 

professional career 

5 i Joined t:1e Dapartrnent of Just1cE in 197u 

52 Graduated from the University of Potchefstroom with the degre-as of 8 Juris 

and LLB in 1975. 

5 3 Admitted as an advocate iil 1976. 

5 4 Sew~ed with tne office of th€ Attorney-General in P1eterm&ritzburg between 

5 5 

1977 and 1989. 

Appomted Deputy Attorney Ge,1erai Transvaal in 1989 and served in this 

post until 2003. 
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5. 6. Senior Coun5el status was conferred on me 111 1993. 

5.7. Appointed head of the Priority Cnmes Litigation Untt (PCLU} in March 

2003. 

5.8. I retired in 2013. 

CONFIRMATION 

6. confirm the contents of the founding affidnvit of Thembisile Phumelele 

Nkadimi::ng ("the applicant") and the supoorting affidavit of Vusumzi Patrick Piko!i 

insofar as they relate to me. 

7. ftJthough r 'Nas not specificaliy a\~are of an official policy or decision to stop, 

obstruct or hold back the investigation and possible prosecution of the cases 

recommended for prose.-:utron by lhe Truth and Reconcihat,on Co11m1ssron 

("TRC"). 1ncl·.;ain9 the kidnapping. assault and murder of Nol-.uthuia Aurelia 

1469/02i1996. I can confiim that I was efi-:d,1ely sl•:>ppi:!d from pursuing the 

1nvestigal1011 anc prosscui1on of the so-called po,.iical cases arism9 from South 

Africa s past ("the TRC cas:s·') 

8. ln this affida1,-i1 I sec out my e-.:;:ieriences 11 trying t:i pursue ths prosecution of the 

TRC cases and how I was effoclt1JEfy stopped fmm carrying out this work. 

220 

le__ 



,,... 
I 

123 

BACKGROUND 

9 I' my memory serves me correctly, in 1998 the 1n'.'est1gation dockets held by the 

Unit headed up by Transvaal Attorney General Dr. Jan D'Ofive1ra Unit were 

transferred to the National Prosecuting Authority ("NPA"). In terms of a directive 

issued in 1999 by the then National Director of Pub/Jc Prosecutions ("NDPP''J, the 

TRC related cases were transferred from the then Directorate of Special 

Operations ("DSO~). and from 1he vario1.:s offices of th9 Directors of Public 

Prosecuiions {"OPP") and the South African Police SeNrce ('SAPS") to the office 

of the NDPP. 

1C, In 1999. a worki19 groL1p C'.:'llled the Human R1gh's lnvest1g2.tp1e Unit ('HRIU') was 

establ shed t✓ithin !~2 NP/, by P1e- the1 i-lat1·:.n<1/ D1re:tor of P J:Jlic r'ms~:::utions 

(LNDPP'), Bulelani Ngcuka, or. !he in1tia(i ,e c,f the then Mn sler of Justice. Dullah 

Ornar. The head of 1he Unit was V1nc1:nt Sa!danl-a. It W8:: m~1ndaled tu review, 

investigate and prosE:cuta cases 1n whi,;h perpetrators had oeen denied amnesty 

or in wruch perpetrators had not appltac for amnesty. Tne HRIU continued 

operations until 2000, howe,1e' 1t ir.stitu1ed no prosecutions. 

~ 1 In 2000. the dockets held by the HRIU were transferred to the 0,rectorate of 
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Special Operations {"DSO"). more widely known as the Scorpions. An entity was 

established within the DSO to handle the TRC cases knovm as the Special 

National Projects Unit ("SNPU"), which was headed by ,A.dvocate Chris Macadam 

The SNPU operated until 2003, but it loo institut~d no prosecutions. 

12. On 24 March 2003 I was appointed to head up the newly established PCLU The 

mandate of the PCLU is to manage and direct investigations and prosecutions in 

relation lo various priority crimes including sarious national and international 

crimes, such as terrorism, sabotage, hrgh treason, sedition, foreign military crimes 

and other priority crimes as determined by tne NDPP. 

13. On 15 April 2003, the TRC Report was tab ed befu, ~ Parliament by President 

Thabo Mbeki who directed that the NDPP must institute prosecutions where 

appropriate. 

14. in r,,la/ 2003 the tbsn NDPP, Ad~o,;;;[€ Sulelan, t-l-:i;;uka, mad:> a delertnir.at on 

C that all TRC-related cases, in which amnesiy had b2en dented or nnt applred for, 

were 'priori/}' crimes' in te;ms of the procl3m3t1:>n. This resul!ed rn more than 400 

investig3tion dockets being transferred to my office Advocate Cnns Macadam. 

attached to my office, and I cond'..lcted the initial audit and idsnti'1ed 21 cases as 

w:>rthy of furthe: investigation. 

15. During 2004 and 2005 the °CLU identified 16 cases for fur.1er investigation and 

611 
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possible prosecution. The Simeiane case was one of the cases earmarked for 

further 1nvest1gation. 

16. In relation to post-TRC prosecutions conducted by the PCLU, only the following 

cases have been instituted. S v Terre'blanche, S v Blani and S v Nieuwoudt & 2 

Others. 

16.1 . ln 2003, the late Eugene Terre' Blanche, former le3der of the Afrikan~r 

Weerstandsbeweging, (Afrikaner Resistance Movement), who had been 

charged with various acts of terrorism during the 1990s, entered into a 

'plea agreement" with the PC LU in terms of 1 0SA of the Criminal Procedure 

Act. Terre· Blanche pleaded guilty to five counts or terrorism m 

contravention of the Internal Security Act and was sen!enced to sii< years of 

imprisonment, which was wholly suspended. He had not appl1::cl for 

amnesty. This was the first TRC related case taken up by the PCLU. 

15 2 During 2004 I came across tne docket of Buy 1-e Ron· Blanr an P-.NC 

member, wro vias imohcated 1n the mob killing of two peoole 1n 1985 B1ani 

W3S charged v,ith the kl'!lngs 1ri 1985 but manag,;id to flee to Angola where 

he n~mameo 1n exile uni1l h.5 rsturr, in 1992 H~ did not apply for amnesty. 

Since lile e·:idence was clear and compelling and tn~ case •,~as already 

fully 1Mestigated I instructed that i. should p;oceed Blan •aas ,Vrl::ls'.ed and 

granted bail On 25 Apnl 2005. following a plea anci sentence agreement, 

he v,:as con 1icted on all charges arid sentenced to live years imprisonment, 

223 
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four of which were suspended for five years 

16.3. In 2004, Gideon Nieuwoudt (wno died m 2005). Johannes Martin van Zyl, 

and Johannes Koole were each charged with abduction, assault anc 

murder of the 3 anti-apartheid activists, known as the PEBCO 3. 

16.3.1. 

16.3.2. 

16.3 3. 

This was the first case that !he PCLU broL1ghl in respect of 

perpetrators who had been denied amnesty. Their applications for 

amnesty had been denied in 1999. 

Snortly after their bail hearings in 2004, Nieuwoudt and van Zyl 

cipplied ta court to review the dec1s1ons to refuse them amnesty. 

The review was delayed by some 5 years because of the fa ure of 

the Department o; Justice to file its answering papers Eventually in 

2009 the High Court ruled that ar Amn'.?sty Cornm1tlee be convened 

to rehear the app ,: tI0n of v:m Z ,I 

The case against the three fomier security policemen was 

provisicnally withdrawn 11 2009 Th~ NPA submitt~ to the High 

Caur that !he prcsec:ut,on could not proceed while there was an 

amnesty proceeding peridmg Tne D3?aitment of Justice filed an 

affidavit recommending the prov1s1onal withdrawal of the criminal 

charges against the surviving Johc1nnes Koole, and Martin Van Zyl, 



/ 

\. .. .: 

127 

who v;as seriously ill. The Amnesty Committee was never 

reconvened and the case against Van Zyl and Koo!e was never 

reinstated. 

17. On the morning of 11 November 2004 the police was on the verge of effecting the 

arresis of three former officers of the Security Police on charges which related to 

the attempted murder of the Rev. Frank Chikane, the former head of the South 

African Council of Churches n 1989 by poisoning The three former policemen 

were former Major-General Christoffel Smith Colonels Gert Otto and Johannes 

'Mame' van Staden. None had applied for amnesty for this crime 

• 7.1 On the same morning I received a phone call from Jan Wagenaar. the 

attorney for lhe abovenamed suspects He told me that l would receive c1 

phone call from the Ministry o• Justice and I would be advised that the case 

against his clients must be placed on hold 

17 2 Shortly therE::after l received a ohone cal! from ~n offic1ai in ihe then 

Min1stiy of Justice. I was informed by the said officia! that a decision hf.lei 

been taken that tr,~ Chikan~ matter should be pu\ on hold pending the 

de'✓elopment of guideline.s to deal w1tn the TRC cases. I told him that that 

only the NOPP could give me such an i,isv-uclion. 

17.3. A few minutes lalar the NDPP contacted me and instructed me not to 

~ 
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proceed with the arres!s I behe11e that it can be saFely assumed that the 

NDPP was instructed at a politrcal level to suspend these cases 

18. All TRC related mvestigalions and prosecutions were accordingly placed on hold 

pending the formulation of guidelines in relation to the so-called political cases of 

the past. These were to be 1r.corporated as amendments to the Prosecution 

Policy (hereinafter referred to as '·the amendments" or 'the guid:hnes'') was 

instructed by the NOPP to stop \",orking on all the TRC cases. 

19 Al leas! l',vo legal o,01nIons were prepared by my office regarding the 

constitutionality of the proposed amendments to the Prosecution Polley and 

submitted to the NDPP. The op!nicns poin;ed out thal Ire ar1endments amounted 

to a rerun of the TRC's amnesty process and would not suNlve constitultona/ 

scrutiny At a number of meeiings I voiced my opposition to the proposed 

amendments I recall (hat ! had numerous consul'.a!kws with Gerard f,Jel, the 

proposed amendments 

20 This suspension of prosecutions am:iunted to an e:ffect1ve moratorium on the 

pursuit of TRC related cases 

21. Dur'ng 2005 I met with representatives of tre Simelan~ family They ra seJ a 

number of requests, including Iha'. the PCLU should: 
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21.1 lnvesligat2 with a view to prosecuting Detective Inspector Msebenzi 

Timothy Radebc, who played a role 1n the abduction and the torture of 

Simelane both at Norwood and l'Jorthham and who did not apply for 

amnesty 

21.2. lnvest1gats witn a view to bringing defe2ting the ends of justice charges 

against Coetzee and Pretorius for intimidating the late Sergeant Leng~me 

into making a false statement and for attempting to coach Norman 

Mkhonza into making a false statement 

21 3 Follow up on the results of the 9xamination of the micro cassetl~ tape 

containing the conversation between Scotch, Pret,:irius and Coetz:e. and 

fo!iow up on the request for lists of unidentified bodies received by police 

mortuanes between 1980 and 1996 

,, . .... 

~,lothibe and S=3r9eant I engene 

I was not able ro assist with these requests as at that stage my hands were lied 

with lne effective moratonurn in place pending th; issuing of the n~w Pr'Jseculton 

Poltc:, 

2•; In December 2005 the amendm~nts t0 the Prosecution Policy were issued These 

227 
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arneridments permitted the granting of effective indernnit:es to perpetrators in 

TRC related cases who did not make use of the erstwhile amnasly process 

23.1 The NDPP was authorised to apply the same amnasty criteria used by the 

TRC but could also decline to prosecute on other o;:ien-ended criteria such 

as the perpetraior's demonstration of remorse, level of 1ndoclrination 

sustcined, attitude towards reconciliation and, or his willingness lo abide by 

the Constitution. 

23.2. These criteria would entitle the NDPP to decline lo prosecute, even where 

there was adequate evidence to justify a prosecJl1on in a serious case 

such as kidnapping or murder. 

23.3 The PCLU was exµecteo to act under the advisement of a mult1-

departmenta1 committee which included the National ll112h1g,mce Agency 

and the Saul!: Africar. Pohr-e S ..,1",ICE: The er.tire pro,:;"'-,;, •:rh1•ci be carriec 

i "i '-.J' out b;;ihmd dosed doors 

24 As m9n:1oned above, I was opposed to the amendments to the Prosecut.on Policy 

as I fell they violated the constitutional rights of the complainants and constituted 

unwarranted interference in the prosecu!orial independence of the NPA I again 

expressed my dissatis"action with ~·arious officials, including the NDPP. In my 

vie,1, the amandments or guideli:-ies were aimed solely al accommodat1ng 

tl ; 
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perpetrators and providing them with another avenue to sscape justice. 

25. Once the guidelines were issued in December 2005 l wanted to proceed with the 

5 cases I had identified with good prosecution prospects and the 11 cases which 

required further investigation. These were identified as "ma1or priorities" for the 

PCLU for the 2006 - 07 period. Moreover a press stat3ment issued by the NDPP 

during 2006 led to additional requests from victims for further investigations in 

their cases. However, with the exception of 1he Chfkane matter, during the 

course of 2006 and 2007, the PCL U was unable to pursue any of the TRC cases 

for various reasons. These included a lack of investigative capacity as well as 

difficulti::!S encountered in convening the multi-departmental committee that was 

meant to advise the PCLU on wt1at cases to pursue 

26. In Mcrch 2006 I a•;Jain mat with th~ rcpresPntat,ves of the .Simela~e family I had 

to ad•1ise tr,em that I was U'l:!ble to lake ti1e 1nvestigc1rion for,va~1 as there were 

no investigators att.=-d1eci to the PCLU. F1equ.est.s I had made le the SAP.:: and 

the DSO for comµeienl and experiences mveshgators, in t~,s mat!e~ and th~ othe­

TRC cases, had fallen on deaf sars The said representatives also supphea me 

with a legal opinion which recommended that those invol'-led in ttle torture of Ms 

S1melane tie charged witt1 torture, as a cnme ag;i'nst humanity or war cnme, in 

terms of customary intema11onal lm-v, since such crimes n211Y prescribe 

27 As a result of this mee(ing the said representatives wrota to the then NDPP, Adv 
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Pikoli, requesting him to reach out to the SAPS and the DSO in order to secure 

competent investigators for the PCLU as a matter of urgency These efforts were 

not successful. In subsequent interactions I advised the said representatives to 

pursue an inquest rather than a prosecution. I did so because I realized that there 

was no prospect of a serious investigation or prosecution taking place in the 

political context that prevailed at the time. 

r, 28. During 2006 the then NDPP, Adv Pikoli, appointed a team to review the 

representations made by the suspecis in the Ct1ikane mntter who were seeking an 

indemnity under the amendments to the Prosecution Policy. The team was 

chaired by Dr. T. Pretonus. I refused to participate in this revlew as I regarded the 

said amendments as unconstitutional. After several months 1he review team 

concluded that no indemnities st1ould be granted as the full truth had nol been 

disclosed. 

29 During 2007 tr,e ?CU..; eve'1'.ual,y r:1urni2d ,..., Inc:: Chii-'.ans allerr;pted murder case 

(} and 111 June 2007 the lhret: suspects together with Adriaan Vlok former M1nist~r 

of Police, and Johan V3'1 dei Merwe, former Commission':ar ci Pol,ce were 

charge-:! with one count of attempted murder. ~lternativ:ly conspiracy to murder 

Chikane A plea and sentence agreement was agreed upon which the Court 

conf1rmej during August 2007 In terms of the pl::::a anci senten,:;e agreement the 

accused all pleaded guilly to lhe charga of atternnted murder. Vlok and van der 

Merwe were sentenced to tan years imprisonmen· wholly su'ipended for five 

230 
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years on the cond1l1on that they are not con11icted of a similar crime Ott0. Smith 

and van Staden were senlenc~d to five years imprisonment wholly suspanded for 

five years on the condition !hat that lhey are not convic1ec of a similar crime. 

30. This case ought to have opaned the door to tne prosecution of General Sasie 

Smit, who succeeded Vari dcr Merwe as Commander of the Security Branen in 

October 1988, as well as other Senior officers of the both the S 4.P S and the 

former South African Defence Force (SADF) However no iurther cases were 

pursued which can be attributed to political interference in !he work of the NPA. 

31. In 2008 the High Court in Pretoria (Nkad1meng & Others v The National Director 

of Public Prosecutions & Others, TPD case no 32709i07) struck oown the 

amendments lo the Prosecution Policy as unconstitutional. The Court found that 

lhe amendments were a "copy-cat of the TRC amnesty process that m,my of the 

critena were not relevant in dec1d1ng whether or not to prosecute, and that they 

½ere moreover "2 recipe for conf!ici snC: atJsurdil/. 

POLITICAL INTERFERENCE 

32. The first act of polit1cal interferenc.s which effectively stopped the work of the 

PCLU rnto lne TRC cases was the suspension of such cases during 2004 oending 

the isswng of the new prose~ution guidelines This introduced the effective 

moratorium f referred to above 

"3 1 r::, ... 
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33. Once the guidelines had been issued, and th1:: muli1-dep2rtmental working 

committee (subsequen'.11 referred to as the Task Team; was est:ibhshed in 2006, 

it became clear that the SAPS and NIA rapresentatives believed they were pan of 

the prosecutorial decision making process. 

33.1. On 6 December 2006, the PCLU received a letter from the head of the 

SAPS Legal Support section, Major General P C Jacobs, representing the 

view of the National Commissioner, which indicated that before any 

prosecutorial decision war:, made in respect of the TRC cases, ths Task 

Team must submit a final recommendation to a Commitlco of Directors 

General in respect of each case, which 1n turn must advise the NOPP in 

respect of who to prose•:::ute or not. 

33.2. In resp~ct of the inlern;-;tions between the NOPP and other gcvernmant 

dep3rtments and oiircials J rer9r c::, tlie a=--- davi· of Ac,, P1k-'Jl Nt11ch 1s f:led 

34 The NOPP ob1ect~d lo this app•odch on tl-ie bas s that 1t wou d conslttute an 

LJnwarmnted interference in the work of t'le NPA The NDPP WJUld be obliged to 

wait for the process 10 be com;Jletej and to receive a recommendat1on b8fore ha 

could make a dec1s1on even where thare were reasonc1bl£! pros;:iects of a 

successful prosecution 
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35. During 2007 an office note, purportedly writ1en by rne iri 2006, was circulated in 

certain government circl'2S in which it was reflected that I was investigating 

criminal charges against 37 ANC leaders, including the then President, Thabo 

Mbeki. This office note was a fabrication. I had written this office note in 2003 

but the d2te of the note had been adjusted 1o give the false impression that it had 

been compiled in 2006. J believe it was aimed at discrediting me and ultimately 

stopping the investigations into the TRC cases. I am firmly of the view that the 

then National Commissioner, the late Mr J Selebi, played a conspicuous role in 

claiming that I was pursuing the said leaders. 

36 Durirn.:.; th s time f 1,•,as inforrned by Acv. P1ko11 that the then Director-General of the 

Department of Justice, Menze S1melane had approached h1rn and raised 

concerns abollt my handling of th:) prosecution of the TRC cas€s He asked lhe 

l'lDPP to relie•;e me of m. dutkS in this reg3rd wh1Gh the NDP;:i declined to do 

37. 

because I was srnl pursuing \he TRC cases 

Adv. Vus, P1!-.oli was suspended from h,s duties as NDPP in Septemoer 2007 

Short1y after his suspension I was summoned to the office of /l.dv Mokoted1 

233 

fl-lpshe, then acting NDPP. Adv rApshe ad\•1sed me Iha! J was relieved of my ~ 

duties ln relation to tne TRC cases with immediate effect. I have no doubt that 

Adv. Mpshe received a political instruction to rerrove me from these cases. 

---~- ~~ -· ..... --,,,, ....__ 
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advised Adv Mpshe that removing me from the TRC cases would not make the 

cases go away 

38. At the lime, J believed that if I was being removed from the TRC cases, then 

nobody else would be permitted to pursue the cases boldly and fearlessly. It is 

no coincidence that there has not been a single further prosecution since I was 

relieved of my duties m this regard 

CONCLUSION 

39. There is littie doubt in my mind U1a! tt1e investigation and prosecution of tne TRC 

cases have been effectively stopped by machinat!ons that took place at a level 

above that of the NPA. Such interference serves to explain why the S1melane 

matter. as ,•,ell the bulk of the TRC cases, have not been seriously investigated O' 

prosec..;ted 

ao. In so doing the rule of law has been underminecl and a deep inJustk:e has been 

con1mitted against the family of the late Nokuthula Simelane, as well as the 

families of olhar victims of apartheid era crimes 

23 -1 
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A R ACKERMANN 

I hereby certify that the deponent has acknowledged that he knows and understands 

the contents of ihis affidavit, which was signed and sworn to before me, 

Commissioner of Oaths, at on this the 01 \-¼.day of 

20·15 the regulatior.5 contained 1n Government Notice No R1258 of 

21 July 1972, as amended, and Government Notice No R1648 of 19 August 1977. as 

CJ amended, having been complied with. 
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TO 

The Naflonol Prvseculing Aulhotily of South Africa 
lgunyo Jikelele lobetshulshisi Bo Mzanfsi .A.friko 
Die Nm;lonole VelYolglngsgesag von Suld·Afriko 

SECRET INTERNAL l\fF.MORANDli:\J 

MS BS T'r'.f.ABANDLA, :\IP 
MINISTER FOR JvSTICE AND CO:\S'l'll'lj] [O;li_.\L I 
DEVELOPn·mNr I 

I 
I 
'FROM 

I SUl!Jl,CT 

ADV VP P.IKOLl 
-r 

I 

i 
I 

NATTONAL VIRJ::CTOR OF PUl:lL1C PROS.ECITIO;-.fs 
i 
i 

PROSEclinoN OF oFF:.r,,c.Es FMA.l\fATTh'G nw;v~/ 
CONFLICTS OF Tf!E PAST: TN'fERPRET ATJON OF 1 

PROSECUTIOi'i POLlCY AJ',il) GT.lDELINES i 

IREF'.\O. 
I 
I 3/:?P (PCLV) 
I 

I TIAT[ 
I • 

I 
j 15 FFBRt:ARY 2W7 
I 

I. Pl'RPOSE OFMIMORA.1'-IDUM 

The purpc1e of this rnernonndum is !C-

{a) inform th~ \.(ini~l~r about toe NJ:ion~: Prn,;ecuticg Autho.ity's (NPA) 

uncers:o.nding :ind ~;!~iprett1tion of ihe policy n:id guic~li1:es rel:;1ing ,o 

In.: prosecution of offenc~s em~nating fr:·".'1 ccnOicis of t;1~ p.rn whic!: 

1,ere comrnitttd on u, b-::fo,~ 11 i\hy 1994; 

(I.,) inform the .\foiiste,- 2bou 1• the prl.lbierns tbe NPA is exrcrier,cing 111 (he 

implcmen1atic11 of this policy :on:l guidelines; arid 

j \ 
! 

I 
f' 1 

~- i 
l 
I 
l 

~ Le 
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I 
I J, 

I 
BACKGROillW INFORlvU'll0".°'1 

I 

I 
I 

II 
2.1 

2 I l 

Backgronud relating to inill:il propos:,ls 

On 23 Ftbruary 2004, J l)iredor-Generdl', fon.m, um.!cr the c:1::iirpcrsonship c;,f 

the fo1mer Dhcclor-Ciene:al· Jusr"ce at.d Constitutional Developnrn'. (Ai,, Yust 

'cn-a11g;ml!nis !hai an sr,mdar.i in th no1 w:::I er,1,;u/i.-:n: of justic,;, and wJ:ich are 

acco111111od,11~d in v,.·•· frgi;;lotioil' :i,a, ({1~ NP.A a,:d ir:relligence age1:cii!s 111ay 

com~ up with in ass.';;ting perso1:s who dfvufga 11ifbrmation rdalii:g to Q[telll!L'I' 

,0••1J11ii!i!d duri11g the conflicts of the pnst '. 

se::tion 179(1) nnd (2) 01 the Con~'.imHvn, rbe NPA 1s an indep,mde;;t 

consci!ution~l ii:stirution r:~d the (';a!:011.it Director h:i~ full ciscreti,Ju on v,heU;er 

a i::arricutar pr,,secu!ion should ,:1r s'"-ctdci not t:: instinitec. '111'.! Task Team's 

rt;orrn~end:1tior.~ shc,,.i? j therefor~ be con1:.;'c;,t with thi~ con;:ituti~r.a, 

2 !.3 lr. i!s R.~porl , the T:isk Tear., recom:nended the estnb/i;hrnent of a Dcp~11m::nlal 

T.:!sk T:om comprising members of:he foi!o1\ing Depntn1er.rs o,· L1~liluti1,ns: 

• The D!!partrnent of Jusci.;e 2nd Condrution~l Dcvelcpm~nt 

• The Lrlle!ligence Agenci<!s tMA) 

• Th:! Souih African N~ticn?.\ Defence Force 

• The Seru(h Afric::m Pol;ce Scr:ice (SAPS) 

• Corr~ctionat Services 

• Thi: National Prosewiing ,.l.ut~orit;: 

a Office of ti1e Presic.leul 

SECRET 

. i 

135 



I 

2.7. 

2 2.! 

I 
I 

"(a) 
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BejG,~ tl,e ins:::;ifio., c,J nny crimit;a! pnceea'.'ngs j;,r an oJ..ie:ic,: 

tlw itJS/1/u/1011 of such cnr-:·ua: p·x1I~di11gs 11ml •n11kt1 r2com111!!11dntio11s 

{n f/,e Nntiona! Director cf P11blic Prosecutio11r in r/iis r!L'ard 

To considr:r app!fc::f,rms ,e~ei• ed j·om cvnv,cr,·d (''::r.sons ai'!egn:6 tlu11 

1/:ey h:id br1e11 CO/!vi..:t:!d of r,o(i!i.:a! tJ_/j-!nc,;:.s cw11111irted d11111:,? :ire 

co11/71c!s uj ;t,c p..:.st a.';d ro 111;:;!te re,c.•m••n;d,:tio.·:s t,,-

(i) rhe Prasidwt, 1hro,1xb ti:!:! Minlst.;r /.;1· J11s:ic,: a11d Comtrti.hona/ 

Df1•elopm~i;:, ro pC.!!!011 t1•z ulfogi!d offe!l{ie, i" r1:rn:s of ~:!ctio1: 

8.t, i)(k) ~/ Fi:-2 Cc,1•s:i:ation, 

(i{J fhe Cummissione·· af Con-e ·/fo;:a! Services r.:ga,·mng !i:e poss1b/~ 

Background 11:lati11g fo Amcu<l~d Prosccutmn }'i>licy 

ir;;plcmen1ed, sina m21,y held lh.: ',;ew Ll1Jt II",<! proJXlsed fonctic,n, oi ti1e T~sk 

T~:i-;; cou!d be unrnostitu!io1l'.!l in view of tr.e provisions of .;ecticn 1 i9 of :h.: 

C.ins!ttution. Subs~qwently, Goverr:m:!nt cieckb.i th:it it was imponant to <l.:~I 

l'tith chese matter; on a uniform l.,J5rs in ,er,ns o~ .a spedfic;;ll_~ ciefi::ed 

pres~cc1orh1I policy n:1d dhective.;, 

2 2 2 Ther':!f.:ire, it w:is prcr,o.sed Iii~! the N3ttL nal Dir~•:tor, with the concu·ren:e of the 

,\fii1is1er, should issue 2::i.e11ded P.-ose .. utvml Policy and Dir:cl·i,es i,1 1~m1s "f 

section I 79(5)(a) of th~ Constinrion, ;~ad wi,:, secticn 2 l of to:! N.-:oon:il 

Prn~c:urir:g Authoriiy A,t, 1998 (!\cl No. 32 of 19;5) C"[PA Act), an.d thai such 
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..J 

~ollcy and Di~~ti·,es snonld be subinirt~d to Parliament in terms of section 21('.i) 

of I~.:! WA Act. 

i 
I 

I 2.2.3 Foilcwirg discuss:ons 1,•;•h ill Lie relevan;: stakeholders and a 9Ubrr.issior: to 

Cabinet, the Prc:;e~ution PoFcy an::! Di.:ctives rclatint tc !he proscct.Hion of 

offer.c:s emanating f:.Jm c,1r.Il\ch oi lhc ;:ast ',' nico \~ere ccmmi~ed on or be for.: 

11 Hay 199'1 (herein::~:<!r reforred to as ii:~ ',\me.ided Prosecution Policy"), were 

Jpprcv~d and c:im~ i.- 10 OpP.ra~ion or. l D::~mber 2005. The Ame11Jed 

Prosecution :Policy w:is ::fso 1iul, 1:iblca ir! ParliJmem aod is binding on the 

prose~uting autlwri,y. 

I 
./ 

,/ 
I 

I 
F 

' I 

3. IM1,0RTA.'IT FEATURES OF ~\JE:"(lHW PJWSECGTIOi'i POUCY 

3.1 Fo:- pU,jJOses of this !l'err.or.::.i..!um, it i~ i:;:ro1_,2:1t o refer ti.'! MiniHc1 I.:> the 

under-mentioned foaturc~ cf 1~e Am::r:ded Prose..:l.!tion P.;ilicy: 1 

(~) The Au•.:rit!cd Pr::,sccuttl.)!I t'-:!icy ~;':)JP.ale! f:om HY.I is based on lh? 

s1at.::ment of President Thabo Mbdci l::i foe "N~tfrm:;I H0uS<!$ of P~rliameil! 

.1o<l tbe N .. tion, cm 15 Arril :2003, w".en he gave Gm cmm:!□t° s ~:spon;e to 

lhe fin~l report of the Tr.!lh .:nd Reccm-:i!i~t;on Conuni:.:;ion (rRC). 

(t:) The Pr~sider.(, amo:-g oth·r~, su:,d ro~: ,h: que$'h, 2, h! :h~ p,-c. ;c..:ut.1J:1 

vr not cf ]:er~o1i$ who ,.i=d r,.::~ 1~ke (}Jct i!l the ':Rl! proc::Js, i, left iil. 1he 

hands of the National Pro,;ecur[n2 At::horitv l~PA) as ;~ norr.ial m:1:lice.1 

(c) 7he President fur...rer s!:i!cd that ilS r;:trt o: the ncrm2, lepi nooce.;ses ;;11d 

in th:: nati4lnal interes'., th:: NP.-\., woc~i,~g with ,he lnlell !se~e Age:icies, 

wiil be accessible to those p'!rson; whu 1re ;:r~par~d t,:, uneanh tl,e lruth of 

the conflicts of the plSt and w:;o wish to ~nter in:; ~gr~:r.:ents liw art 

stond,,rd in the l"Ol'rnal <!xtcu!ic:i n: iustic-~ and the i;re5ecuc n~ 1m.1date. 

aod (;.fe ac.::ommod1ted in oci: leg,s!atior.. 1 

(d) I! is irnport,ln' to n.J:e thJ!t tile Pre)ident made i; cl~:ir thlt-

1 Ai1ad1~d n,:;eto a; Annc:..-.;re "I('. 
: See p-Jragnph A l(bj of ,l_fPcndix A lo /lra~ndd i'oe!:lltko ?ol,~y 
1 Sec par~~r~po A.I{,) and (d) cf App~N!i;, A, 
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(iJ the decisicn to be fc~:-n h:; the NPA (wf,.:!he1 to pr.:-seci.;t~ ci noi) 

sh•)uld heb1 ccc,,irimce with ihe normal leg:;) nroc~s; 

(ii) in orde1 to reac!1 a \,el!-co1sidere1J cie.:[sion. the NP.4. sho:.i!d 

wni-k tnedlie1· with the fo!clligauc-i> Agende;;, which include the 

NIA. :md the SAPS, 

(iii) the ngrce-nents eritl'rtd ir.lo be,w~en t:ie NP,'\ ~nd rhos~ pe-~"!;, 

who ar~ prep~t ;:d to une~ ·n the truth of 1h (.,Onftict.5 of !Le p,;;c, 

shcmlr.l b~ in acrnrdance wit/1 star.clnrd .1nd nornrnl e1ecution of 

i~-
(1v) s,Jch agre~mtnts sho•1ld l:e ·n aci;crd,mcc with che t-.,PA's 

prosN:utirrn 1n:ind:1te; anJ 

(v) such 2gr~cmen!s .;hoi:l:l be i.1 accorcJance with 11xisling lepis!atio11. 

3.2 F~r,:1ermore, il is imp.1r:ant !•:I no'.:- tbJI lhe Amended Pr0si!cJlion J'a!ic} 

e:,.p.~ssly st:ites that !he pio~tcu•ing po!icy, directive, and guide. ines are req11hd 

to reflec( end at!:ich du~ weight tc, a'Tlong othc::·,, rili! followir.g: 

(a) The dict:i o~· tht: Conctitu!i0nnl Court 10 the eff,:ct lhn: the NP . ..\ 

rcorcsents rhe commu.1!tv anti is under an inkrnnt!Qnal obligation ro 

prosecute crimes of a o:inheid. (See T!.-e Stale 11 /Vori/Pf BaJN/1 CCT 

30i03.).1 

(,) 

fear, favour or pr~Jud1ce L1ectil"'n ! 7~ of the Co;:s!i!ution). 

The !cg:d 0[1ligaticms pl;iced o~, the NPA in lem1s of ii~ .:uab'.ing 

legislation, in part1cclar i: e provision~ r.:latir.g to t:1e formulat\on of 

pros~cuting critaria Jnd the right of persons ~ffected by decisions of the 

NPA to make repre3•ntafa,ns, ;;11d for them to be d·~,11t ·.v[th. 

(ri) The exiscing pr,~~.:ouiing po!icy and ger.era1 dir•~ctives or guidelines issued 

b:1 the ~acion:i! Dirccrcr '.O l:isist prosc:utors ill arrl,ing ar a ded,1cn ln 

prosecute or not 
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fn respect c,f prccedur al ur.~ng,;mt'l!S, which 1·1ust "'! a,.Jhered io ;n ih:: 

preis:cution proct.as, :::e ,\me :ded Pms~cJti0I', P0licy pro1• des. am011g other,, ill 

par:icdar L1ilt-

{a) the Pric-rity Crir.,cJ i.,i:,ga!ion Unit (PCLl.!) ir, ,h~ Oftice Gf che Nation2! 

Director sha!! be i::s_oonsib/,: for cv'.!r~ee\ng imcs!ig,ti,,m <!!:o.! in;;ti::uting 

pros~cuc1on; in all suci1 m.i,ters, 

cor.i:;or,er.ts of the NPA: 

(i) 

(iii~ 

(i,) 

Thr: N~tionEli !.nte!,Jgen,~ Ageri~y. 

TlJe D~tei:tiv.: Di1 ir.ion oftl,e Sotah Afrirnn Po/rel:' Sen•i~e. 

'Che De,:,1:".mtm of J,mi-;e & Cor:,liiuoc:ial Deveiopir,:nL 

The [lircd..:-r,!•~ o/ Sr:ecr;, I O:;e;;itfor..,. 

d ' t 1 L, \ ,.': j T>~ ... (' ·1·i.... D 1f~,, i· .. ~; •l~ .. t..~ an '"l -!rtllS c . ... a r .. ncm:-u J ,L.eC- .~r. . c,.c,, ,I pa,.,c,. ,.,, ln-

Nut'1cr.;,.J Dirt:L'ti=r; 

e·<ist,g le;';;!ad,', 

!!ii! .i~\J•,~inen,icnd St.1te D~p;i ,men•, ,,ni~ hJve ~ wle tu pl.ly in.;('lf1r a~ 

,hey muit 11ssist the ;-rpA in ,he in~est1gc1tl0i1 pr:":css a;id the g?.'h:ori!,g o'. 

information so a:; t0 J!:sis1 1hc l-21~. in r~:!ching a wciko:1sidaed dc..:i,io.'1 

whcth-:r to p!05!CUI<' or net 

4. I1TT.013LEMS RELATING TO L'HPLDIB.NT:\ TfOI'/ OF A..\1E!'\Dl!,JJ 

PROSECUTION POLlCY 

4.1 Siace the comin~ into oper~lior. .:"' tr,e Am~rJ~d Prnse-:ucion Policy. the '\'PA hn, 
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mr:nd:ne, nameiy, 

to esc.:rtair. whcth::r the:e is suflici~nt ,ir.rl adr.iissib[~ evider,ce to prondc a 

relson:ib!e p.-ospect of a SL:ccc;sfu I i:rosecutio:i, since the SA PS ancl Ni A lrnd 11ct 

made dedicated member; Jva;lat,le !o assi.~t ,be NPA in this ~ega;d. This w2:; 

subs!quen1l;1 deJ/t wit:i by 1he setrnig up of a "Tesk n~m·•. On t.!1e oihcr, th·! NPA 

is now e:q:ieri~:;1:ing nr-:ibl'!m, r~btir.g 10 !he ir.terpret~lion of the rol! ef the c,~11er 

S,J!e Dep~nments i.n the i:rocess As ,ndi,at~t! hcreunccr, it s~erns .i.s if rh~ SAPS 

and I'll!\ hole the view thn! the propnds rC:aiin5 to the origL1al proposed Tas\ 

Tenm (that were rejec.,cd oy Go·,ernment), mu;I b:! impltmented ,,ild t~:Jt ,u,h Task 

Team !hould play a rol~ 1n the de,;ision-makbg pr0::es< 

4 2 During the middle of 2006, a me cling was hd.J at the Office c r" th~ P.e,1de~.cy tll 

J:t::ml to the ~bov:mention:.j prob/e17:s Th<:' 1':--:,on.!l C0,-,mis<icncr. \h,:. 

N:ition.:i[ D1recror, the D1;cc:-::rs-Gcner.1l c-f Jt:~~!cc am1 N1A, .md .\,( r J2tb of lhe 

PrefrJcr,cy, ~:tended thi:; meetirg. J, w~s ~~eeJ th:i~ n •,~orl:.1',g C:mrn1tt~~ 

sh,:•u!d b: eswhl:shed This recou:.rnenciati0ti was t:i~:en t.., th~ Mini~,ers in me 

Cluster. At 'J suhsequ:!nl m<::etLC1g att~nded ~i' 1/;e Mmi;ter for Safety and S,!CU~ity, 

th.! Mioist:r of ~o~ial D~ve!op,~eut anc Mi:iin•r 7~•0ko Did:zJ (a., A,.tu1g 

Minister 1~,r ju,ticc z:.11d CDnstitutio'!a( D~veiocmer:::, it w;is .19"ee:i i~a: 5 ·ch 

4.3 fallowing ,he ;;b.:>ve ng,ee.uien,, the National l)irectnr c~lled a aeeting at the 

Office of \he NPA. The He.ids c,f De~Jrtir,,r.( .i:. ',,ell ,H repre~~nt~tivr:~ of ~1: 

relev~n! S,i!tc D.ep:irlmenis t:i s~rve Oil ihe Task fram ,1·.ere !:;vi1e<l All 

Oepr:rtmcnts W:."1C rcpre.s~n,ed al Uiis ml!efing A'. lhis mee•ing-

(a) the ten:s cf ,'!feren~e of !ht Ts:;k Tt:a:ii w~,~ !!'<_r,b med ond ll!;recd !o; 

(b) it was ~greed ,hut Dr Silas R.amr,iLe (D:!pUI} ·National Director ,,[ Pubi11 .. 

Pros!cutbr,s) would clnir ti:e meelings c,f the 1 a,k Ts?am. 
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fecthcrmore, on an i~sue 1.ii;ed by t!.e r~µr~sen,2rive or NV\, tne Na!1onal 

Director wns explicit in e:(pl~inin~ thit the mandate ,:if the Task Te2.m w,:)uld nm 

entail maki:i;; imy recommeildat:ons l)n ~ deci~ion wt1ether to p1vsecute or 1101 tc 

prosecute and thn! the N:itL:.na1 DireclOi •vot.:ld no· be depcnd!!nt on r~c~1·1iri!,( 

such E rr.cc1nmc.1diltian bc:cre h•~ cuuiJ m2kc !I decisi,)r; The T~,k Ti:a-r1 ;iio•JIJ 

. I. 

l
·t 

. . 
' 

:~f 

t .:J/ 
' ' . 

• ~! ~ 
1, 

) I 

be rtspomib!e for ov~rse~ing that th~ ":'•iP.A. ob,,iin u1e 1:ecess~r; info1mat;0il or k 

give inputs 50 us lo .;s;i~t and co::blt (ne NJtior,Jl D1r~ctcr to reach n well­

considered cccisi,m whe!l1~r to ir.,ti:ut-! criminal pr,::,c.~dinJ~ o: nc1t F1.1r:hermo1t, 

:lie Task Team should dd w th a!! rcle, !;t ma Her~ id~ntifi~d by tnc PCLU r.nJ 

the SA.PS. 

~ 4. ! Subsequeni!y, M 6 D.:c~mbcc 2J06, th:l Office of !;,e PC'LU n::cei; ~J 1i1c c-m:iil 

m~rked "B" frcm Dr PC J·,cobs or rhe S.J.PS furl;;et~n.xe, the "'iati-::1~1 Direct Jr 

dated 6 r::'.ll:!:H) 20C: ;;ncl R rebn:,u y 2007, rcspe~frvd}. (..l.ttad1eJ h:.rcto :is 

Annexurcs "C" ~nd "D", :~spctti;:el} J 

4.4.'.! Accmd:ng to Dr !:¼cob$, hJ, Ll11dem;;mling is llrn1 :ne r~s!<: Tc;;m must subm,! a 

tl!ial recot,1,11er.J:!li9!l i<: J C'cn:r:1iil~~ of 1.,::::ctcr;-Ge·,,.,r,i i;, t!,'. .:~tor c;-;c1 

CJ5~. lfo alee i;oin:s out that th•~ N.11ion:ii Co1r.nissi.-,n~r ;; of th~ vie•,v that i~1s 

prn~i:durc s!iol!ld be follov:ed ir. resp·=c' c.if ~:ich inYes:ig,Hion thn! h~s b~~!, 

finalised. However, he does n:::t ~'acoratc on U1.: role nf the Comniir.ee of 

!)i;ec~c rs-Genera! 

4 4J In hi., fetter da:~d 6 Ftbn;ary 2007, !h' N,tir,n:il Conunissione, points •JUi t:-ia! h~ 

has been bri::fed r~g.irding the m~eting c,( thr "Tesk Team set up in cerms d the 

C<1bmet guideline!- on !he ou!st~nding Truth and ileco:1c1li-!l1on Commissio:i 

(TRC) marters'·. Ac1.ording io the i\;;tinna! C~•nuni£S!•)ner 1i·s under5trnding is 

SECRET 
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receiv~d !!. copy cf 1he Nn!icnJl Cornmis.;icner';; te11er He co;:ctJrs wHh the views 

-l 5 Lr1 1he first in,t.ince. it is imporrn1I lo no'.c ,hat as f:l: 1s tr:i: N? .I. 1s concerned, 

this Task Te::1:1 w2~ uo\ ser up in term~ of fr:c A1r,c:1<l~•:l f r,,;e~u:1on Po!i~y 

which ir,c-luG<! the guideline~ on TRC rn.ittcr.1, but in tem•s of inl<!rnJI agreement 

tetween the rele1·ant stJ:,'!holders. Furthem1cre, the NP.i. is n0( aw,m: of uny 

:ig,-ccmcnt or r.rra;,gemcr,t in i~im.; of½hkh t!,e Tas.'( Te~m rnusl submi[ a rer,ort 

to a Comrnitkc of Direc((l;,-Gem:ro/ and w!ti~h Commitee rnJst ~Jvl~e ll:-! NPA 

rcga~ding prnsecuttull deci3ion~. Re:iding th-; c-mnil of Dr J.!wts ar.d the l~tte: of 

!he "l'fotionJI Commis,·ioner in conre>..,, it seems r.s if (he i.tovl! p~Qcess is a 

propos2) b:,, tht i.;:iriona! Com,oissioPer Jnd no! .:in :?gremert reache<l by the 

Ta,1-: Tei:!rn. fer txau1ple, Dr l.iccb2 pci,1,, out ih:i.! 

• the N:nio11:d Co1:1missioi1er is of 1hc opinion i.h;it it must be estt!::ifishcd 

wha( disclosur~s wee~ !!lade .. ' , 

• "the N~tional Commissioner is or the Doiaion that such _p:-:cc,3 need tc he 

i l owed u1 ~- .h 1.-J :: ••. 

ln the sam~; ein, th: Nacior..;; Con1mi:.sicn~r wn!es a:; fol!ows. 

• ''I h:H·e imistc,:J t~ at the complain~nt be ccnsu:i~d ... on l~c b~si5 that i\ie 

Directors-Gener.i! will hav~ a OJ)pOr.JJnily to pmvide input before o uec1sio11 

on o,c;,ecutiou 1s !:lki!o.". 

• "Jn mv ;iew a Cvii pr:d ensi-,e tepL ;,;, .. sh uld b~ di~cus!t:d l>y 1:1c Directo,s­

Genernl". 

SI:CR11 f 
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CO~CLTJSlO~; AND WAY f.'OR\1-'MU1 

:l,.;r~ j;; cic.:ir!y .:i r,,ist:mler,ianding re:.:Mdrng ,iu: l ,1e O! 1:;e T:!:k 'i cJm ~nd 1!;,: 

rc'e of ,h<' :ck.flnt S1.i1e D!p~:tni~n:s r.:.~tre<l t,, ir: !l·~ Amen:ed P,•;~e,·11·1011 

Polic:,. lri ~ccord~r:ce wi•fi ti,~ ~pp1, v.::c! Ar,,::nii~u f:-~'.;e;t:li0n PoEt:) s. ::1e ~l-'A 

i~ of the '.'iew thnt !!·e duty :-Ct!::! T,1~!{ Team or ,he •~kv:irc :Si~·:?. lJ::_-:irt•ne,11~ i 

~ Ta.~ T <!""J or Dtp~ct111c1.l, (\tf•~th:;r i,1,fr1i~u.;1ly or .::ol!::ctivc ::,) to ma<~ 

rc'co:11me11dat10m lo the ]'-;Jt10:-.il Dir-!;lor. r,xi,:;ed that tn;; >i.1lton ii '.Jl!"eclor 

shouhJ nenr b•; in:.: rc;i1:011 wh=r• his ~J:lSl:rc:,i~na1 dc!ty i,, depend,:-r,t on th:: 

,~culd be unccr.sdn!,icmal. 

Sl!:CR.Ef 

14 J 
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l ! 

intuf.:rcnce with my 1'. urk u11j rha: ! am ll ndcred and/or 0bs,r-J.:t~d from carrying 

f: \.i'O!.!!d apper.r that !here is ~ gl!ner:;,! expeclntion 0n fre ~;:;~ of the Depa,tmen! 

of Justke nnd Conslit1:,io1ul De11«!1C[lll!~nt. SAPS .;nci NV, that !here will b~ 11::, 

pros~cm:l'Jn..~ and that i mus, play :i!ong: \iy con,cience wd O~ih c>f offae thn I. 

!OOt doc:; not a!lr,w th: t 

5A Based on ll1c r.:..-ow, I c<1;wo, vroceu! fur1her ,,•ith the;;> TRC mJt!~rs in 

acco1dance with th~ ''norr;rnl J~g:i.! proccs,e~" .1nd "prnsecufing mand,ite" of 

1he NFA, a$ originilly cn~isa,gtJ by Govemmer,t. Tnerefo~e, nncJ in 1.:iew of tho:: 

b::t tiJJt the NPA pru;c::u!e~ en behnli cf/·'° St~,c, l nm awa1i:i1g Go·:er,..i;;::1:t's 

directi0n on this rnatw. 

'{(..J.AJ • \'t,-.c.!.~L<>a., 

Arh/ \"P f'ik·,Ji 

N:11i n:.l l>irtclor of 

Public Prosecution, 

Ms BS :-,..rabJndb, J\IP 

Mlnislcl' for Justic1: and 

Const!rntion:31 Development 

srcREr 

,. _.I. 

r I 
1,14 
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'Llb' 

'Government interfere nee let killers off hook' 
i'CL T GS J '·' l d) i " Zi:t-Zl_t ,<Y.; S,~1 

Cape Tm~n - Tl1e snocl<1ng adm1ss1Jn b1 former ~latior~,I o,rectc•r ol Pubi'c 
Prosecutions Vuo:;1 P1koli that "pov.1?.rlu1 elemen:s w1lh1n goverrnenl were dererm,ned 
(':l IIrpos2 tne- 1 ,,.,_,,, :in r:s prc,s-:c;.Jt2uf.1 cec s Jns t!f2ct1ve', gp,;r'g so nc: ji 
cJµdftnt·d·.-, mo-;, br::iz::: 1 k111r;rs a gol·vJt•oi-ja;J-·[ee C,Jrc. lias led to c8lls for tne 
government to e;:plain ~\ hat some have iermed '·a iota! betrayal ol ihe people's trust ' 

P1koli's aflida1,it was issued in SL,pi:o"t of a rna!ler before the High Court in Gautcng 
invoiving the 1983 abcluct,on and disappearance of 23-ye2r old 1\Jokulhu!a S,rrzlane 
,,,,hose family 1s demand 119 t1~ prosecut10n oi !he 3partheid S-3cwity policemar. •,-ho 
dld nol receive arn'l&sty for torturing hGr for five w-=el,s on a Nort11 vVest farm ~nd a-,en 
refusing to ctIsr·ose where, they had drsposed of l1e1 bociy. 

The m.?.tter or Simelane 1s one of 300 ces.::~ •:Jtuch the Truth an--1 Reconcihe.·ion 
Ccmm1ss,on ITRC) asked the prosect :1ng author.ti to iollow uo, and tr1e iamily which 
has searched for her remains io- rnc-i e than three dec.acies. ,s damancmg action 

In support ng the lamil'(s action Pi1rnl1 slated ·1 confirm :hat ihere was oolit1cal \ 
interfer~nce thai efiect,vcly bar.ed or delayed 1l1e in'ies!i;at101 and possible 0 
pmsecut1on of Hie cases reccmmended for" prosecution by the TRC, including the 
k1dnapp1ng assault 2.nd murder oi Mokuthula Aurelia S1mslane ,n trl':' cas8. Pnor11y J}t 
Investigation .JV Plein 1469/02!1990 · 

' I 
~ I 

o- ,,1 ,o~ le... 
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''in this affida·1i! I set <JL1t evidence that reflects such poliI1cal interference. I also set out 
the serious impact that suet, interference had on the pursui! ol the TRC cases by the 
National Prosecuting Authority." 

While d1rectirg blame tor failure to prosecute on senio, government officials, the 
aif1dav1l also opens a pact1cular/y contenticus can of worms for the ru!ing ANG - that : 
fearect the N?A wou!cl target senior ANG 0H1cials for crimes cornmitleci before 1994 It 
a so states that the reason P1koli was relieved of his rluties is because he wanted to 
prosecute perpetrators responsible tor grcss •;iolat1ons ot human rig;1ts during 
~parthe1cl 

In Pikoll's explanation of why the NPA, c,n i1is watch, tailed to institutEl prosecution of 
the cases recommended by the TRC, l1e deiails mem,::is meetings end 
cornrnun·..;at·ons with top govs-rnrnant figures such as former Justice Minister 
Briogctle Mdbandl2, former Social Development 1'vl;n1ster Zola Skweyiya, formei 
lnlelhgenca l'vhnister Ronnie Kasrils an·.i the late forrner police cr1iei Jachie Seleb1 
who. he claims interfered with his m.snda!e to act "withm1t tea 0

, favour or prejudice ' 

P1ko c1t<JS efforts b1 the NPA lo prosecute security police rnernbers implicated ,n the 
1989 attempts to kill Frank Chikane es an example of the mannei in •Nh1ch nIs olhce 
was underm nsd 

"The deosion to prosecute those implicaled ,n the attempted murder, through 
po1son1ng of head o: the Souih African Council of Churches R211erend Frank Chikane 
at il'e l11en Jdn Smuts Airporl.saw the unravt>hng oi the attenpts by the NPA to fluid 
apartheid era perpetrators accountable for th.::rr cr1me-s." 

.A.ccord1ng co P1ho I this eifect, ✓eiy derJiled the prosc?cution of three sacurity branch 
memb:1rs. 

This Is supported by an affidavit by A,1ton .~ckermann the former head of the NPA 
Priority Cnmes Litigation Urn!. which had been .:issign':ld TAC cases /or investigation 
and prosecution. 

·on i, ,3 mo n ng of ~~,:wember 11, 2004 lhE polic-2 were on rne v.s,1ge of arrfsting three 
former ofilcers of tne securiiy polir;e on charges which ;ela,ed to the: attempted 
murder of Rev Frank Chikane by poisoning. The three iormer officers were MaJor 
General Christo/lei Smith and cot~nels Gert OUo and Johannas Manie van Siaden. 
None had applied ror amnesty. 

"On lhe sam,~ morning I received 2. c2!1 irom Jan Wagenaar, rhe atmrney r~presentrng 
the suspects He told me that I would receive a call from the ministry or Justice and 
would be ad1J1sed that the case against his clients rr.iJSi be placed on t1o!d ., 

Ackerman states that he subsequently recs!ved calls irom th-:l D1:part71en; or Justice 
and the National Directorate oi Public Prosecut;ons 1nstruclIng that Ile not proceed 
with lh1:: arrests ''I believe that 1! can safely be assurn~ci that ihe r,JDPP was instructac ·") 
at a polttrcal ievel :o suspend these cas%." i 
The tonne, Prionty Crirnes Lltigallon Unit head added that he had httio doubt that · the 
1n•1estIgatIon and the prosecution of TRC cases I.ave been eifecti11oly stopped by ,~ 
m,;,clw;ations at a level abo•1e trwt ol the NPA Such inlerlerence e;<plains v,hy the ; 4:, 
SiMelane matter, as well as the bulk of TRC cases ha•,;e nOi been seriously ✓.-\\.-ff 
1nvesuga,ed or prcs€cutecJ ~ 
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'In doing so the rule of law has been undermined and a deep in1ust1c-:l has been 
committed against the family of the lale Nokuthula S1mclane, as well as the larnilies of 
other victims oi apartheid era crimes," he concluded. 

Reacttng to P kofi's cle. ms ol pol,tical 1nterrerence 111 the NPA's attempts to hold 
apartheid killers accountable, iormer Tr1C cllicf 1nvest1gator Dwnisa i\Jtsebeza, who 
was part of m2ny delegations which met with ihe NDPP, labelled P1koli a ''latter day 
convert to pn1c1ple who has finally• summoned uo enough courage to come ou: w th 
the lrulh". 

N!sebeza said "Pikoh should have done the ho1ourable thing at the time, resigned his 
post and exposed the attempts to undermine Section 179 of the constitution which 
defines the work of the National Director or Puolic Prosecutions.· 

iVlajone Jooson head of the Khl !umani viclims support group. S3 o she had been very 
disappointed '"'ilh P1koli's inab.l1ty to act in 1he interests oi aparthe1d-erc1 r ghts 
v1olm1011s victims. Succumbing to political pressure by the prosecutions oody "was a 
rnass,v" belrayal of rho people's triJst,'' Jobson said 

Weekend Argus 
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IN THE GAUTENG DIVISION OF THE IBGH COURT OF SOUTH AFRICA, 

PRETORIA 

In the matter between: 

JOAO RODRIGUES 

And 

NATIONAL DIRECTOR OF PUBLIC 

PROSECUTIONS 

MINISTER OF JUSTICE 

MINISTER OF POLICE 

IMITIAZ AH.MED CA.JEE 

Case No.: 2018/7675S 

APPLICANT 

FIRST RESPONDENT 

SECOND RESPONDENT 

THIRD RESPONDENT 

FOURTH RESPONDENT 

FIRST RESPONDENT'S SUPPLEMENT ARY AFFIDAVIT 

l, the undersigned, 

.JACOBUS PETRUS PRETORJUS 

do hereby make oath and state as set out below. 
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1 INTRODU<"'TION 

1.1 I am an adult and r am employed by the National Prosecuting Authority, 

herein represented by the tir~t re.c;pondent l have ah-cady deposed to the 

first respondent's an.w,ering affidavit and remain duly autho1ized to place 

the evidence contained herein before the Court on behalf of the first 

l.2 

respondent. 

Unless the context h1dicates othcnvise, the contents of lhis supplementary 

answering affidavit fall within my knowledge and they are true and correc-t. 

Ia some respects, my knowledge of the contents hereof is derived from the 

documents to which I also refer herein. I he)ieve that U1e contents of such 

documen1s are true and c0t1·ect when regard is had to the source of such 

documents. 

1. 3 The purpose of this supplementary answering affidavit is to deal with the 

contents of the fourth respondent's answering affidavit and supplementary 

affidavit. 

1.4 I have considered the fourth respondent's answering affidavil and I reply 

thereto below to the extent that it is necessary tu sho,\ that the first 

respondent is not responsible for the delays in prosecuting the appl1eant and 

that the delays complained of do not justify the relief wh.ich the applicant 

seeks. 
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1.5 l have also considered the contents of the fourth respondent's 

supplementary affidavit iu which is attached an unce1tified transcript of 

what purports to be an interview conducted wjth a radio statioo. ·n1is 

supplementary afiidavit is irrelevant and serves no purpose in these 

proceedings and wus filed with an intention to paint the National 

Prosecuting Autho1ity and the South African Police in a negative light. I do 

not admit the authenticity of the transcript attached to thls supplementary 

aflidavit aod I am not going to respond thereto. 

2 THEDELAYS 

2.1 The fou1th respondent ft.Jed an answering affidavit lo oppose the relief 

which the· applicant seeks in this application. This affidavit, however, reads 

like a supporting affidavit intended to boost the applicant's case and I have 

no doubt that the applicant will rely on it to suppo11 his case. 

2.2 1n such answering affidavit, lhe fow·th respondent also se-eks to tell the 

Court what caused tlie delays in instituting the crimiual proceedings which 

are songbt to be stayed permanently by the applicant. The only issue which 

the first respondent takes with the fourth respondent's approach is that he 

seeks to blame the National Prosecuting Ai1thority and the first l'espondcnt 

for such delays. 

2.3 I strongly deny that the fu-st respondent is responsible for lhe delays upon 

which the fourth respondent seeks to rely. Even on the evidence upon 

3 

754 

l,( 
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which the fourth respondent relies, it is clear that the prosecution was 

delayed as a result of political interference by others 

2.4 Even if it may be found that the first respondent is responsible for the 

delays, which I deny, the delays and the fast respondent's conduct is not of 

such a nattu·e that it justifies the permaneut stay of the criminal proceedings 

when regard is had to the following: 

2.4. l the nature of the crim[nal offence with which the applica11t is charged; 

2.4.2 the circumstances under which Mr. Timol d{ed; 

2.4.3 the fact that the fourth respondent himself says that the National 

Prosecuting Authority was subjected to severe political pressure not to 

take urgenl steps to prosecute people such as the applicant; 

2.4.4 the fact that the interests of justice require the Court to refuse the 

permanent stay sought by the applicant, and 

2.4.5 the fact that the Nalional Prosecuting Authority and its Priority 

Crimes Litigatioo Unit which was responsible for the prosecution of 

TRC matters since 2003 always wanted to have these cases 

invesligated and prosecuted 

2.5 It is not entirely clear from the fou11h respondent's answering affidavit as 

to what he seeks to achieve by blaming the first respondent when on the 

155 
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othl!T hand, he says that the first respondent was pl'evented from 

prosecuting by political office bearers. 

2.6 Mr. Timol died in Oclobel' 1971. An inquest which was conducted 

thereafter did not result in any criminal prosecution. 

2.7 In paragraph 82 of his answering affidavit, the fourth respondent seems to 

accept that the circumstances around Mr. TimoFs murder were covered up 

by the then government of the Republic of South Africa between 1971 and 

1994 and that this cover up "n,1lural1y explalns" the inaction during that 

period. 

2.8 ll is surprising that the fotutb respondent does not take issue with the 

people responsJ ble for the cover-up and does not seek any punishment 

against them. He, however, seeks to lobby for an inquiry to be conducted in 

relation to certain officials of the first rei;pondeot, which officials he 

accepts were su~jectcd to severe political constraints and inlerference. ft 

would appear from his answcri11g affidavit that this is indeed his sole 

motive of seeking to blame the fast re:,-pondent for the delays in 

pro!>ecuting the applicant even though at the end be says that the delays in 

prosecuting !:he applicant do not jul>1ify the granting of the pmnaoeot stay 

relief which the applicant seeks in this application. 

2 9 lt is common couse thnt Mr. Timol's mw-der was politically motivated and 

it is for this t·eoson a political crime. The fourth respondent also describes it ~ 

~ ·~ 
~ 

l.C... 
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as st1cb in paragraph 84 of his answering affidavit. It is also common cause 

that Mr. Tiruol's murder is not the only political cdme for which. the 

perpetrators have not beeu prosecuted. 

2 .10 When regard is had to the nature of the crime. it should not be sw-prising 

that the govemmcnt of the day may have taken steps to find a politkal 

solution to the political murders wJ1ich were perpetratt:d by agents of the 

pre-1994 government. It is irrelevant as to what one calls such steps. The 

fourth respondent calls them political iolerference with the National 

Prosecuting Aulhoiity. He desc1ibes the position as follows in paragrapl1 84 

of his answering affidavit: 

.. 8.:f In the post-TRC period the NPA and its officials dealing with my 

uncle's case, as well (IS other so-called political crimes from tht' 

past, became subiected lo se,,ere political constrainis. Such 

pressures se1wd to shape the approach or po/fey of the NPA and 

the SA PS in relation lo the so-called political cases {e1l.m referred 

lO as the "TRC cases'J. Indeed, it is mv submission that such 

political pressur1; made it extremely dillicu/11 i(not imoossible, for 

them to carry out their responsibilities under law. This in tum 

l'endered their conduct, i11 relation to Timol 's case and other so­

called pvlilical cases, questionable, if not unlawful. ft also 

explains fhe inordinate delal' m re-011ening the inquest into ®! 

uncle 's death and, now, proseculin'l th.: uccused." (O"''l'l 

emphasis). 

6 
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2.11 The fast respondent docs not deny that the executive branch of the State 

tonk what one can describe os political steps to man:ige the conduct of 

criminal investigations and possible prosecution of the perpetrators of the 

political murders such as that of Mr. Timol. When regard is h.ad to what 

advocates Pikoli, Ackermann and Macadam say fo their affidavits 

confaming politic.al hiterference with the first respondent's prosecutorial 

decision-making processes, it is clear that it is in fact not the first 

respondent who stalled the investigations and prosecution of cases such as 

the present. For this reason, no p\U'pose would be served by throwing 

stones at the first respondent. 

2.12 When regard is bad to what the fourth respondent says in pc1ragraph 84, the 

only conclusion lo arrive at is that the delay in prosecuting the: applicant 

was not as a result of the first respondent's own do.i.J1g or its malice - it \),'<JS 

as a result of the political inte1forence and the "se~·ere political consJminls" 

to which the first respondent was subjected. 

2.13 The fourth respondent relies 011 certain incidents wbich he says constitute 

evidence of political interference. None of these incidents were created by 

the first respondent. On the:! fourth respondent's own version, "lhe NPA anc!. 

ils official,£ dealing wilh my uncle's case ... bewme s,1biccted to severe 

llQlilical cnr,.strainl:> .. " There is no doubt that the National Prosecuting 

Au1hority and its officials coyld...ll2Lhave subjected themselves to the 

''severe political constraints .. referred to by the fourth respondent 

Le.,, 
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2.14 H is necessary for me to comment on eacb of the instances upon which the 

fourth 1·espondent l'elies to demonstrate that the first responde?nt is not the 

author tl1ereof. 

The secret government report 

2.15 This is a report of the Amnesty Task Team. Thfa tosk team was appointed 

by the Director-General's forum on 23 February 2004. The Director­

General's fo1um was not creat~d bv the first respondent It was chaired by 

2.15.l 

2.15.2 

the Director-GeneJ"al of the Department of Justice and Constitutional 

Development. This Director-Gene!'a) must have chaired thls forum M the 

instructions of his supe1iors. The National Prosecuting Authority was 

represented thereat by Gerhard '?\el and Lungisa Dyosi who were not 

members of the -r-.'ational Prosecuting Auth01ity's Priority Crimes 

Litigation Unit responsible for Lhe prosecution of cases such as the present. 

The task team was required to consider nnd report QI], amongst othe1s, 

the following: 

"2. Consid<m1tion of a proce.~s of amnesty on the basis ojji,ll 

disclosw·e of the offence committed during the conflicts of the 

past." 

The report clearly indicates that the democratic govcmmem, at its 

highest level, intended to give people such as lhe applicant, who did 

759 
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not participate in the TRC process, i\IlQth~1mo1tunity to apply for 

1ynnesty. For this reason, the task terun considered that it had to 

''patform its task ·within the framey,1ork laid down by the Pr1tsident in 

his slatement tv ,he National Houses of Parliament and the Nation on 

the occasion of /lie tabling of tht! report of the Truth and 

Reconciliation Commission on 15 April 2003." 

The repo1t further states that the President provided, amongst others, 

the following guidelines: 

"(a) There shall be no gen.era/ c11rme.'ilv, because ii wouldjly in 

the face of Jhc TRC process and detracl from the principle 

of accoimtcibility which is vital, not only i11 dealing with the 

pc1st, but ,1/so in the creatwn of a new ethos within our 

society 

(b) Yet we also have lo dttal with rhc reality that man~• o{f/ie 

C J2Q!ticipants in the conflicts of the past did not take part ilJ. 
./ 

2.15.4 

th.e TRC p'r'ocess. ·, (Own emphasis). 

Paragraph 3.3 of the teport shows that consideration was given to 

establishing "a further amncsty process sim;/ar to that of the TRC 

process." This, however, wac; rejected by the task team with the 

following provision: 
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''3.3.2 In the light of the views expressed by the President r,ega,·ding 

a (llnher amnesty process. the Task Team decided not Lo make 

a recommendation in this regard µnd tQ....leave this decision in 

1h11 hands of Government. Should Government, hnwever, 

decide to ptocecd with si,ch a further process, a d;-oft 

indemnity Bill is altoched as Annexure "B" for 

cfJnsideration." 

It is clear from the report upon which the fourth respoudeut l'elies that: 

The functions of the aforesaid task team were not determined bv tbe 

first respondent. 

l11e government, through the Pre.">ident at the time expressed its: 

willingness to establish a second amnesty process similar to that of the 

TH.C clearly in order to giv~le such as the appljcant an 

opportunity to {ully disclose their participiltion '"during th~ conflicts oJ 

the past." 

To the extent that the work of the Amnesty Task Team c.:iotributed to 

a delay ia the applicant's prosecution, the blame for that does not find 

a place to sit in front of the first respondent's door steps. 1n the 

premises, the 1-eport of the Amnesty Task Team upon whicb tile fourth 

respondent seeks to rely does not in any way establish any 

wrongdoing on the part of the first respondent. 
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At best, the goven1Jl1emt of the Republic of South Africn could be 

criticized for having entertained the thought of establishing another 

amnesty process similar lo that of tlte TRC prncess - but that is as far 

as that criticism can go. There is absolutely no evidence plnced before 

the Cotu·t to suggest thal the entertainment of such a thought was 

malicious and oat at all in lhe interests of justice and the interests of 

the community as a whole. The tlmt: taken entertaining lhat thought 

and giving effect to it clearly contributed to the delay in prosecuting 

the applicant - but that was not the first respondent's doing, 

The affidavit of Adv. Vusi Pikoli 

2.17 The fourth respondent says that the contents of the affidavit of Adv. Pikoli 

constitutes evidence of some of the "various steps aimed at en.5.11ring 

polirical control over prosecutorial decisions dealing with the TRC caseJ'. '' 

2.18 Pikoli was appointed as the National Director of Public Prosecutions on I 

February 2005. Th.is is the highest position within t11e National Prosecuting 

Authority. Pl'ior to tu.it, he was the Director-General of ihe Deparlmem of 

Justice and Constitutional Development. His affidavit, however, does not 

say much about the rnle he played on the Amnesty Tnsk Team. It also does 

not say a11ylhing about the origin of the task team and why it was necessary 

to set it up. 
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2.19 In paragraph 85.2 of his answering affidavit, the fom-th respondent says that 

Pikoli's nffi.dnvit "sets out how the independence of his ojjice was seriously 

compromised" and "how he was subiected to withering pressure from 

polilica/ (orces. including th.Ji then Minister o[h1stit:~Mn, Bq .Mqbancf!o, 

2.20 

and th!! !hen Commissioner o{the SA.PS, the late Jackie Se!ebi. to abandon 

the TRC coses." 

I must say upfront that I do not dispute the contents of Pikoli's affidavit 

upon which the fourth respondent relies. The contents of such affidc1vit, 

however, do 11ot constitute a basis to grant the permanent stay which the 

applicant seeks iu this application aud further show that tlle first respondent 

did oot abandon the intention to prosecute people such as the applicant. 

2.21 It is important that I highlight some of the contents of Pikoli's affidavit 

which clearly indicate that the fust respondent and its officials were indeed, 

as alleged by the fourth respondeni, subjected to severe polilical constraints 

as a result of ~\.hich, ou the fou11b respondent's version, it was ·•eyfremely 

difjlcult, if nor impossible, for them to carry oul their responsibilities under 

2.21.1 

Jaw." 

Jn paragraph 8 of his affidavit, Pikoli says that: 

"8. As a result of my decision to authorize the prosecution of a 

former commissioner of police on con-iipllon charges l was 

suspended (rom durv b_y the then President, Mr. T Mbela on 23 
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Septembar 2007 I ulw have re(.Json lo be!iew.1 that my deci~ion 

lo plirsue prosecutions of apartheid-era perpetrators who had 

no( applied for amnesty or had been denied amnesty by the 

truth and reconcilialion c:ommis.1•ion .. . contributed Iv the 

decision of Prt1sid(!JJLM_be/r.i to suspend me .. '' (Own emphasis). 

It is clear from the above quoted paragraph 8 of Pikoli's affidavit that 

he did take a "decision to pursue prosecutions of apartheid-era 

perpt!irators who had not applied for amnesty or had berm denier:/ 

amnesty'' by the Trnth and Reconciliation Commission. Pikoli 

suspects that this decision also influenced President Mbeki to suspend 

him. Accordingly, not only was there political interference in the 

work of lhe highe~1 office of the Natiouat Prosecuting Authority, but 

there was also action taken against the highest office of the National 

Prosecuting Authority for taking pmsecurorial decisions. 

In puragraph 14 of his affidavit, Pikoli s.:i.ys the following: 

"14 ... I confirm that I here was political inte1:{ef'encc that effeclive!y 

barred or delai;ed the investigalion and possible prosc:clllion oi 

the cases recommended for prosecution by the TRC. ... ,. (Own 

emphasis). 

Pikoli al.~o deals with what js refen-ed to therein as the TRC cases. He 

says that decisions to prosecute certain members of the Security 

13 
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Branch of the South African Police Service were takco by then Acting 

National Dfrector of Public Prosecutions. After such decisions were 

taken, it was decided that the matters would b~ "held over pending the 

development Q[the guidcrlim•s fo deo/ with the 1'RC cases that were to 

be lncor12omted info the Prosecution Polic}!.." 

The contents of paragraph 33 of Pikoli's affidavit rtWeals wl1at could 

have been the motivation against prosecuting people such as lhe 

applicant at the time. Therein, Pikoli suggesl" that the prosecution of 

"cases lika the rhtkane matrer colfld open /he door to prosecutions of 

ANC members'· and that such prosecution could then "give rise to (I 

cal/far prosecution of the ANC c.1dres themselves arising out of thei1 

activUies pre-I 994." 

In paragraph 52 of his affidavit, Pikoli refers to a memorandum which 

he wrote to the then Minister of Justice complaining about political 

interference in tbe work of the first respondent. Therein, Pikoli sa1s 

that: 

"52. In this memorandum I concluded that there had been improper 

interference in relation to the TRC caces and that l had been 

obs/mered from laking them .fotward I complained that such 

interference impinged upon my conscience a11d my oath of 

o.fficC'. J indicated that I was unable to deal with these cases in 
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terms ofthe norrnul legal processes and sought guidance on the 

way forward." {Own emphasis). 

The contents of the above quoted paragraph, which the fourth 

respondent accepts as true and correct and reflective of the con-ect 

legal position, clearly indicates that the highest office of the National 

Prosecuting Authority had reached a point where it ",vas 11nc1ble to 

deal with these cases in terms of the normal legal processes" and 

deemed it necessary to seek "guidance on lhe way forward." 

According to Pikoli., such guidance was never received. In paragraph 

54 of his affidavit, Pikoli concludes that: 

"The failure or refusal of the Minister lo respond to my memorandum 

suggested lo me that she prcfeued for the dead!vt.k between rhe NPA 

and the SAPS, NIA and DoJ lo remain in place." 

1n paragraph 60 of his affidavit. Pikoli again gives light to the 

reluctance from the political level to pl'Osecute cases such as lhe 

present. Therein, he says that there was a "fear of opening fhe door to 

prosecutions of ANC members, ind11ding government offidals." 

2.22 All that is contained in Pikoli's affidavit, upon which the fourth respondent 

relies to create an impression that the fust respoodent is responsible for the 

delays. clearly indicates that the highest office of the National Pmsecuting 
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Authority was subjected to political interference and political pressure not 

to prosecute cases such as the appticaut's case. 

2.23 There is nothing in Pikoli 's affidavit that could be interpreted to suggest 

that the first respondent was remiss or negligent in handling what is 

referred to in Pikoli's affidavit as the TRC cases, whjch include the 

applicant's case. 

2.24 In th.e premises, on the fourth respondent's version, Lhe delays in 

prosecuting the applicant were occasioned by political interference and 

political pressui-e and not by the first respondent il-;.df. In the premises, 

there is no room to blame tbc first respondent for the delays or to use the 

delays to justify the p~nnnnent stay of prosecutioo. 

The affidavit of Ad,·. Anton Ackennan11 

2.25 111e affidavit of Adv. Anton Acke1mann does not take the matter any 

further. 

2.26 In h..is affidavit, Ackermann confirms that cases such as the prosecution of 

the applicant were not prosecuted due to political pressure and political 

interference as stated in Pikoli's affidavit. 
• :It 

2.27 [ do not deny what Ackermanu ~ys in his affidavit but I do state that the 

contents of Ackermann 's affidavit do not justify the granting of the 

pem1anent stay of prosecution which the applicant seeks in this application 

16 
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2.28 The conte11ts of both Pikoli and Ackenna.nn 's affidt1vi1s give this Cotut an 

opportunity to reaffirm the constitutional independence of ilie National 

Pr□secutjng Authority of this country w1d send a clear message that 

political office bearers should stop interfering with prosecutorial decisions 

unless otherwise authorized to do ,;0 by law. 

2.29 What one sees in Pikoli and Ackerma.nn's affidavits is that the political 

intertercoce and political pressure brought to bear upon the highest office 

of the National Pro,;ecuting Authority v,as far from being authorized by 

law. This being the case, there can be no rational basis to use such unlawful 

political interference and political pressure to justify the permanent sto.y of 

criminnl prosecution which the applicant seeks in this application. 

2.30 I agree with what tht: fourth respondent says in paragraph 88 of his 

answeling affidavit that the manipulation of the criminal justice system to 

protect individuals from criminal prosecution serves an ultetior nnd illegal 

purpose and Hwt it constitutes bod faith, it is irrational, il interferes with the 

independence of the Nutional Prosecuting Authority and amounts to a gross 

subversion of the rule of law. This, however, does not justify the granting 

of lhe permanent stay of criminal prosecution which the applicant seeks in 

tllis application. 

2.3 I lt is important U1at I again highlight that the fowth respondent does not say 

t11at the "manipulation of the criminal justice system to pi-otect individuals 

ti' om prosccurion" was perpetrated by the first respondent and its officials. 

17 
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Insofar as it is not the fourth respondent's version tl1at tbe manipulation of 

the criminal justice system was perpetrated by the first respondent and its 

officials, there can be no basis to use that against the first respondent to 

justify the granting of tbe relief which the applicant seeks in this 

application. 

2.32 The relief which the applicant seeks in this applicc1tion is so drastic that it 

cannot be granted simply on the basis of the m.mipulation of the criminal 

justice system or by what the fourth respondent says runounts to political 

interference or severe political constrai11ts. 

2.33 In the light of the contents of Pikoli and Ackel'lnann's affidavits and the 

correspondence attached thereto, there can be no merit in the fourth 

respondent's suggestion in paragraph 97 of hls answering affidavit that "the 

SAPS and lh.c NPA colluded with political forces to ensure the delibcrcle 

suppression of the hulk of apartheid-era cases." 1l is important to draw the 

Court's attention to the fact that the fourth respondent does not even tell (he 

Court as to when this alleged collusion with political forces occuired. The 

fourth respondent is called upon to produce e'ridcnce of this alleged 

collusion or to formally withdraw such allegation. 

2.34 In any event, the suggestion that the SAPS colluded wilh the National 

Prosecuting Authority is completely inconsistent with tbe contents of Pikoli 

and Ackermann's affidavits. The two affidavits clearly tcU the Court as to 

why cases such as the applicant's case were not immediately prosecuted 

18 

LG 



170 

aud they do not include the alleged collusion between the SAPS and the 

National Prosecuting Authority. 

2.35 1t is not correct that the National Prosecuting Authority has decided to 

shield "irself from emba1wssmenl as well as violations of its obligctfions 

and duties under the Constitution" as alleged in paragraph l42.3 of the 

fourth respondent's answering affidavit. The correct position is simply that 

the applicant did not in his founding affidBvit call upon the first respondent 

to deal with the issues which the fourth respondent somehow suggests the 

first respondent ought to have dealt with in answering the applicant' s 

fow1ding affidavit. It is the fourth respondent which has now raised the 

issues which I have now answered in this supplementary answering 

affidavit. 

2.36 In paragraph 142. l of his answering affidavit, the fourth respondent 

contends that "rhe period leading up to the decision Lo institute criminal 

proceedings cannot be ignored" There is no legal basis for this. The fourth 

respondent contends, in paragraph 142.3, that "what transpired during this 

time-period must be explained by the NPA." I deny this. The applicant, 

however, does not rely on this point. 

2.36.1 In support of the above contention, the fourth respondent seeks to rely 

on paragraph 3(C) of the Prosecution Policy. 
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Paragraph 3 of the Prosecution Policy deals with the role of a 

prosecutor. Paragraph 3(C) deals wilh prosecution in the public 

interest and seeks to provide guidance ln prosecutorial decision­

making proce.ss ia relation to prosecution of cases in the pnb!ic 

interest. 

In relevant parts, paragraph 3(C) of the Prosecution Policy \lpon 

which the fourth respondent relic!> fo1 his contention thal U,e first 

respondent must provide an explanation for lhe time period leading up 

to the institution of criminal charges against the applicant provides 

that when a prosecutor con,;iders whether or not it wiJI be in the public 

interest to prosecute, the prosecutor roust con!iider nil relevant factor~ 

incl.!!Qing_., amongst others, whether there has .been aci umeasonabl)! 

Jong delay between tl1e date when !he crime was committed. the date 

ml. which the prosecution ·was instituted aud the triaJ date. takimdnto 

accouot the complexitv of the offence and the role of the accused 

oerson in the dela). 

It is important that I draw to the Court's attention the fact tl1at the very 

same paragiaph stales that: 

"The relevance of these factors and the weight to be al/ached to them 

will depend upon the particular circunrstanc:es of each cc,se." 

20 
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At all mu1erial times l'elevant to this case, the first respondent has 

always been aware of the long period of time which has passed 

between the date when the c1ime was committed and the date on 

which criminal proceedings were instituted against the applicant. For 

this reason, it cannot be suggested that the first respondent did not 

take into account the delay between the date on which the c1ime was 

committed and the date on which criminal proceedings were lnstituted 

against the applicant 

When regard is had to the natul'e and seriousness of the offence; the 

manner in which tvf.r. Timol was killed; the pain which Mr. Timol 

must have suffered; and the fact that the applicant has not admitted 

guilt and has not shown repentance the delay b~tween the date on 

which the crime was committed and the date on which the prosecution 

was instituted justify the dismissal of this application. AJl of these 

factors, together with the fact that the delay in prosecuting the 

applicant was not deliberately caused by the first respondent, it is not 

in the interests of justice to grant the permanent stay relief which the 

applicant seeks in this application. 

2.37 I deny the fourth respondent's inshmation in paragraph 142.6 that Chris 

Macadam did not act properly when the investigation of this matter was 

entrusted to him. In this n~gard, I attach hereto as SAI, Chris Macadam's 

affidavit in which lte sets out in detail, and supported by documentary 
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evidence, his role during the rclevunt period~ in the investigation of this 

matte!'. 

2.38 When regard is had to the contellls of Chris Macadam's affidavit, it is clear 

that he did all he could under the political environment which prevailed at 

the Lime which, as the fourth respondent himself has indicated iu his 

answering affidavit, was clearly not in favour of prClsecuting cases ~uch as 

the present. For this reason, the insinuation against Chrii. Macodam is 

wholly misplaced. [Chiis Macadam's affidavit attached hereto as SA I is 

the very same affidavit referred to in my main answering affidavit but was 

uot attached thereto). 

2.39 Jo the light of !he interest which the fourth respondent has shown in 

Macadam, it is ne<"essmy that I draw the court's attention, and indeed th~ 

fourth mspondent's attention to some of the contents of Macadam's 

affidavit and the annexures thereto. 

2.40 Macadam is a senior advocate of this court and bus, sioce 2003 served .is 

the Senior Deputy Dfrector of Public Prosecutions in the "Kationol 

Plos~cuting Authorities Priority Crimes Litigation Unit. This unit has 

always b.ecn located ½ithin the office of lhe National Director of Public 

Prosecutions. 

2.41 In paragraph 12 of his affidavit, Macadrun says that tbe then National 

Director of Public Prosecutions took: a decision, shortly after the 
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establishment of the Priority Crimes Litigation Unit, that such unit "should 

take over the TRC cases which had not been finalized eirher· by the DPP or 

by the defunct TRC 11nit." This is a clear indication that right from the 

begiuni11g. the National Prosecuting Authority intended to investigate and 

prosecute cases such as the present. 

2.42 In paragraphs 15 and 17, Macadam indicates thal Mr Timol's case was 

identified as one which required further investigation and this is c01lfirmed 

in annexure RCM2 to his affidavit. 

2.43 ln an intcmal memorandum dated 15 July 2003 Advocate Ledwaba of lhe 

then Directorate of Special Opel'al.ions (then known as The Scorpions) 

which was mandated to investigate cases such as the present advised 

Macadam and others, amongst others, as follows: 

"{r) TRC Cases 

1 I have decided that SAPS must tafru ol'er the investigations of all 
-1 

such cases c11rrently handled by you. Your files should be clo.l'ed off 

and all the materioJ giv~n ro the PCLU. Ir must also be given the 

storeroom currently being used '' 

2.44 Pursuant to Ledwaba's aforesaid decision, Macadam and Ackem1onn did 

the light tiling by commencing engagement with the SAPS after which 

23 
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Commissioner J F De Beer of the SAPS adch-esse.d a letter dated 26 

Septembe1 2003 to Acke1man in, amongst others, the following tern1.,;: 

''As agraed at our meeting, I lurve discussed your requesr fur the assislance 

of the South African Police Service, to i1rvi:stigate cases emanating .(i-om 

the TRC p1·ocesscs, with the National Commissioner. It is evident from your 

letter th,1t the invesligation and prosec111ion of these cases were referred to 

the Nalional Director of Public Prosecutions, by the PresidenJ. Our 

understanding was rhat this referral was politically inspired. As you know. 

a large m1mbet of cases lo be investigated are those of ex-policemen. It Is 

thei-efore understandable that you first endeCNoured 10 have these coses 

investigated by rhe Directorcrtefo,· Specinf Operations (DSO/. 

From your lelter it Ir firstly not clear why the DSO do not hal'e the legal 

mandate to mvestigate the cases emanating ji-om the TRC, and .m:onclly, 

why it was not poss;ble lo obrain a Presidential Proclanwtion to provide 

such mandate if/I was lacking ... 

In view of che na/Ure of the investigations, the. fact that the President has 

refe1·red it lo the N(l(ional Director, ,md 1hat if seemed to ba cvmmon cause 

that the foilfal understanding was that the DSO would have im·estigated ir, 

the oµinion is l,efd that you, or rhe NaJional Director should approach the 

President, and confirm the instruction..Qf..fhi. President on who he ,,..,ants to a;.. 

investigate thes~ cases. 

775 
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If the President ;ndicares that the South Akican Police Serl'ice should be 

involved in the investigations, the instruction should be obtained in writing 

Upon receipt of such instntction, the Svuth /lfi·ican Police Sc/'vice shall qf 

cm11·.ve assist, and the terms of reference, as well as issues such as logistics, 

rmmbttr of investigators, command, can be discussed, LIS well as other 

rele1•ant issues. " (Own emphasis). 

The above-quoted letter clearly signaled the beginning of difficulties in 

investigating and prosecuting cases such as the present. In order to avoid 

delays and being entangled in bureaucracy, Macadam and Ackenuenn 

attempted to persuade Ledwaba lo reconsider his decisio11 not to investigate 

cases such as t.he present. Their frustrations are well documented in 

annexure RCM5 attached Macadam's affidavit - being an internal 

memorandum dated 11 November 2003. Therein. they set out their 

frustrations and concluded as follows: 

"2. As at the date o(rhis Je11er 1 hove heC1rd nothing further (i-om you. I 

am consn•oined to express my concern ct! the above SIC/le of affairs. 

Since July 2003 no investigations have been conducted. There on! 

certain cases which could hC1ve been prosecuted which have 

prescribed. There is both national and international p1'essure 10 

institute pl'osecutions (eg. Simelcme 's case). An amnesty hearing for 

the Motherwell Mc1/fer has been set dawn for early March 2004 and 

the TRC was given an undertaking that cer((lf11 investigations would 

be conducted and made available to rhe commillee. The availability 

25 
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of witnesses and high public imeresf dictate lhal the 01he1· cases be 

brought to trial as svon as possible. The failure to do so will bring 

the hona fid!!s of the Nationul PrO!,cc:uting Authority into serious 

/disrepute] mid do irreparable damage. 

Since I do not have any im1estigative capacily, 1 am powcries.1' lo 

deliver vn my mandate. For the sake of fusJJce and e.,pediency, 1 

appeal to you to assign De Longe cmd another investig{ftor to 

invesfjgate these cases cmd lo sign the declarations ill terms of 

section 28{1){b). 1'his chapter in our cozmtry ·s history must be 

dosed without farther delay. " 

2.46 Despite Ackermann and Macadam's pleas, the then Directorate for Special 

Opera.lions did uot appoint investigalors as requested and cases such as the 

present were not further investigated. To make matters worse, in 2004, 

Macadam was assigned a case which required his full-time attention until 

late 2007 and was then uol involved in the investigation and possible 

prosecution of TRC cases. 

2.47 No serious investigation of cases such as the present took place and the 

reasons for this are clearly apparent from Macadam's affidavit. In 

paragraph 40 of his affidavit, Macadam says that he requested the 

Directorate for Priority Climes Investigations to re-open the investigation 

of Mr Timol's case. 

711 
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2.48 After haviog done nil ,:if tbe above, Macad11111 v,as i11fonned by Advocate 

Johnson, the "then head of th~ Priodt), Crimes Litigation Unit '·that ~ 

~hould not conjinue io 1mrk with TRC cases as they ljlere gom!J to be 

umJQY_ed fi:om_rhe PCLU " (Own emphasis). 

2.49 Attached to Mn cad am 's affidavit ns RCM i 6 is n letter dated 8 Febn1ary 

2007 frorn then Minister of Justice Ms Mabandla to then National Director 

of Public Pros1:cutioos, Pikoli. In this letter, the then Minister expressed her 

concern that she read media :u1icles suggesting that the National 

Prosecuting Authority was going ahead with. prosecutions of cases such as 

the present. The then Minister said, amongst others, the following: 

2.50 

"I must advise you at the outset that the media articles alleging that the 

National Prosecuting lluthoriry will go ahe,,d wiJh prosecutions hm•e 

ccmght me by sui-pl'ise. In oyr discussigns, you briefly mentioned to me that 

the NPA will not be IJQing ahead with the prosecutions. As you had 

undertaken to advise me in writing, 1 ,11ill appreciate it if you could ndvise 

me urgently on the mottf!I· so that there can be certainty. ,. 

lhe conten1S of the then Minisrer's letter clearly indicates that government 

at the highest level was of the view that the first respondeot knew that cases 

such as the present were not going to be investigated and prosecuted. In 

addition, the letter also suggests that Pikoli had advised the Minister that 

"the NPA will not be going ahead with the prosecutions. " 

Le_ 
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2.5 l In a memorandwn dated 15 Febrnnry 200i from PU..oli to thee Minister of 

Justice, Pikoli, amongst others, expressed his frustra1ions arising from 

political [ntcrference with the National Prosecuting Authority's 

prnsecutoriaJ decision-making processes. The upshot of Pikoli's 

frustrations is set out in paragraph 5.2 of this memorandum, wherein he 

said: 

"5,2 l hctve now reached a point where I honestly be/ie-..·e that lherR i.t 

improper inrerference with nn, work and that l am hindered 

and/or obstructed n·om carrving out mv functions cm this 

particular mal(er. Legallv 1 have l'eached o dead end (Own 

emphasis), 

5.3 JI would appear rhat tltere is a eeneral expectarion on 1he oan of 

the Department o(J11slicc and Constirutionql Developmem S,1/'S 

and tllA that there will be no pmsecurio11s and tha1 l mmt play 

along. My conscience and oath of office that I took, does not 

<1liow that. 

5 . ./ Based cm the above. 1 cannor proceed further with thcje TRC 

r,wtters in accordance with /he "normal leg<1l p,·ocesjes •· and 

"prosecuting mandate" o( the ."-lPA. as originallv envisa~ 

Government. Therefore. and in view of the fact that the NPA 

pr()secutes on behal(o[the SluLe. I ,m1 uwaiting Go1,ern,nenr's 

direcrion on this muffer." (Own empl,asis). 
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2.52 Insofar as this particnlar matter is concerned, the political position about 

the prosecution of cases such as the present clid not change until the re­

opening of the inquest into the death of Nlr Timol. As we now know, the 

matter was investigated after lhe 2017 inquest jlldgment was released and 

the first respondent U1en took a decision to prosectttl! the applicant herein. 

2.53 When regard is had to the contents of Macadam's affidavit, there can be no 

rational basis to suggest that he acted in a cavalier and uncaring manner. 

The facts set out in his affidavit, confomed by way of a confumntory 

affidavit by Pikoli, cleruly indicate that tbe political interference with the 

first respondent's prosecutorial decision-making processes did nor only 

start in 2007 when I>ikoli was suspended from bis position as National 

Du·ector of Public Prosecutions for what he says, amongst othe1s, deciding 

to prosecute cases suc!.1 as the present. 

2.54 11 is imporlant to draw the court's special attention to parngraph 5.4 of 

Pikoli's memorandum to the ~li.nister quoted above. Therein, an<l based on 

lhe prevailing political environment at the time, Pikoli took the view that 

''these TRC matters" could oot be proceeded witJ1 "in accordance with the 

'normal legal processes' and 'prosec11ting mcmdt1te .,, of the National 

Prost!cuting Aulhorily. Having taken this view, Pikoli then called for tl1c 

Government to provide direction as far as the investigations and 

prosecutions of the TRC matters was concerned. Pi.koli correctly called for 

this direction from the State "in view ofthcfi1ct that the NPA prosecutes on 

behalf of the State." V.11en regard is had to Pikoli's, Ackermann's, and 

~ 
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Macadam's affidavits, it is clear why Pikoli called for Liis direction from 

the State - simply because the State had clearlv expressed its reluctance to 

prosecut~ses such as the present and its desire to establish a second 

amnesty process for people such as t11e applicant. 

2.55 The above being the case, this cou1t cannot perpetuate the injustice to 

which Mr Timol was subjected by granting an order in terms of which the 

applicant's prosecution is stayed permanently. Mr Timol was subjected to 

injustice by the apartlleid government and its secwity agents and cannot 

again be subjected to injustice by this government, for which he died. 

l now twn to respond to some of the paragraphs of tl1e fourth respondent's answedng 

affidavit iu which negative and incorrect statements are made about the first 

respondent. 

3 

1.1 

ADPARAGRAPHS64AND65 

Ad paragraph 64 

I deny lhat the National Prosecuting Authority acted in a cavalier and 

uncaring manner. 

J .2 The fourth respondent·s suggestion that the npproach of the Nationai 

Prosecuting Authority was cavi:llier and uncaring is not supported by any 

admissible evidence placed before the Couti. Such a suggestion can easily 

30 
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be disposed of by reference to the contents of Macadam's affidavit to 

which I have referred above. 

Ad paragr:1ph 65 

3 3 The contents of paragraph 65.1 do not justify the criticism levelled against 

the first respondent. This is so due to the fact that the Amnesty Task Team 

referred to therein was not created by the first respondent. As I have 

demonstrated above, the Amnesty Task Team was created by the 

govemment, in particular, by the highe.-,t level of government. Rightly or 

wrongly, the Amnesty Task Team was clearly created lo find ways to give 

people such as the applicant herein an opportunity to apply for amnesty in 

respect of their participation in what is refen-ed to in the Amnesty Task 

Team's report as "conflicts of the past." 

3.4 The contents of pal'agraph 65.2 are not entirely co1Tect. It is not con·ect that 

the amendment to the prosecution policy was iotended "to facilitate 

impunity for aparlheid-era criminals." A simple reading of the report of the 

Amnesty Task Team clearly shows that it was not the intention of 

government to grant people such as the applicant blanket amnesty. There 

were striogent requirements with which they had to comply. 

3.5 Pikoli 's affidavit shows that it is not correct that government intended "10 

facilitate impzmily for apartheid-era c,-imi11als" where he refers to instances 

where he refused to accept representations not to prosecute people such as 

l1 
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lhe applicant. The people referred to in Pikoli's affidavit, whose 

representations not to be prosecuted he re-fused, would have been granted 

amnesty easily if government's intention was indeed "to facilirare impunity 

/01· apartheid-era criminals" as suggested in paragraph 65.2. 

3.6 The contents of paragraph 65.3 are not in dispnte and du not justify the 

relief which the applicant seeks in this application and clead1 show thal it 

was former President Mbcki who "introduced a political pardons program 

to further accommodate perpe/1'ators" and not the first respondent. 

3.7 

3,8 

The contents of pamgraph 65 .4 are not in dispute. 

The contents of paragraph 65.5 must necessarily bring au end to any 

criticism levelled against the first respondent by the fow1h respondent. ln 

paragraph 65.5, the fourth respondent says that the ''NPA officials were 

instructed and cajoled by cabinet ministers and the /hen Commissioner of 

the SAPS lo stop all work on the TRC cases" which cases included the case 

of Mr. Timol. On this version, there could not have been collusion between 

the police and the National Prosecuting Authority. 

4 AD PARA GRAPHS 82 TO 94 

Ad paragraph 82 

4.1 The cover-up of political crimes referred to in paragraph 82 which the 

fourth respondent says it "naturally explains the inaction between 1971 and 
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1994" is not different from the political interference which resulted in cases 

such as the present not being prosecuted immediately. For this reason, there 

is no basis to blame the first respondent and the National Prosecuting 

Authority for the delnys il1 prosecuting this case. 

Ad paragraph 83 

There is no basis to suspect that the firs1 respondent did not explain the 

delay as a result of an ulterior or improper motive. The position is simply 

that the applicant did not in his founding affidavit make out a case which 

required an explanation for the delay in the manner in which the foutth 

respondent has done in his answering affidavit. 

4.3 It is clear from the applicant's founding affidavit that the applicant did nol 

have much infommtion on the basis of which he could criticize and blame 

the first respondent for the delays in the manner done by the fourth 

respondent in his answering affidavit. In fact, the fourth respondent's 

answering affidavit reads like a supporting affidavit on behalf of the 

applicant. 

Ad paragraph 84 

4.4 I have already dealt wJth the contents of para.graph 84 elsewhere above in 

this supplementary answering affidavit. 
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Ad paragraph 85 

4 5 I have already dealt with the contents of paragraph 85 elsewhere above in 

this supplementary answering affidavit. 

4.6 

Ad paragraph 86 

The statements and conclusions attributed to Pik□li and Ackermann in 

paragraph 86 are not in dispute. 

Ad paragraph 87 

4.7 I fail to understand the pwl)ose of the contents of paragraph 87 because the 

fourth 1espondent is fully aware that the first respondent herein did not 

oppose the application referred to therein. Insofar as the first respondent did 

not oppose the application referred to in paragraph 87, it was not necessary 

foe it to file an answering affidavit. The applicant's legal representatives are 

clearly aware of this. 

4.8 TI1e contents of paragraph 87 are clearly intended to create unnecessary 

sensntion and negative atmosphere against the fast respondent and the 

SAPS because a false impression is created that they were supposed to file 

answering affidavits but neglected to do so (even though they did not 

oppose the application). 

78S 
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4.9 The alleged "co11siderable pub!ic,-i{y Iha! the case attracted" did not on its 

own justify the filing of answeJing affidavits in ci.rcumstaoccs where the 

fast respondent and the SAPS decided 1101 to oppose the application in 

4.10 

issue. 

Ad parl'lgraph 88 

I have already dealt with the contents of paragraph 88 elsewhere above jn 

this supplementary answering affidavit. 

Ad paragraph 89 

4.11 I draw the Court's attention to the fowih respondent's conclusion thai "the 

real teason for the d!!lay in investigating and p1·osecuting apartheid-era 

perperrutors like Rodrigues in the democratic-era" is the "manipululion of 

tlw criminal j11stice sy~tem Jo prorcct individuals Ji-om prosecution'' 

refen-ed to in paragl'aph 38 a:nd the political intel'ference with the 

independence of the National Pl'osecuting Authority - pone of which. was 

done by the first respondent. On the fourth respondent's own version, it is 

the first respondent who was polilically interfered with. 

Ad pnragrapb 90 

4. I 2 I admit that the unlawful interference with the first re:;pondent's duties and 

the manipulation of the c1iminal justfoe system referred to in the fourth 

respondent's answering affidavit is not sufficient to justify the granting of a 

t_('__ 
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permanent stay of the prosecution instituted against the applicant. TI1ere is 

no reason why the fourth respondent relies on the unlav.ful interforence 

with the first rcspondeul only to say j t does not justify the re lief sought. 

Ad paragraph 91 

The contents of paragraph 91 are admitted. 

Ad paragraphs 92 :\nd 93 

The contents of paragraphs 92 and 93 are not in dispute. 

lt is not in the interests of justice to grnnt lhe relief which the applicant 

seeks on the basis of what the fourth respondent says was an tmlav,fu] 

manipulation of the criminal justice system aod unlawful political 

interference with the first respondent's prosecU1orial decision-making 

pt'ocesses. 

Ad pnragraph 94 

4.16 ln paragraph 94 of his answering affidavit, the fourth respondenl seeks to 

suggest that the National Prnsecuting Authority &1d the South Africau 

Police Service are not dofog anything aboul the possible prosecution of 

cases such as the present. I deny this. 
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4. 17 The cases to which the fourth respondent refers are 9 deaths cases and 1 I 

cases relating to the murder, kidnapping and torrnre of political activists. 

These cases include the so-called Cradock 4 and Pebco 3 murders and were 

placed before the Directorate for Priority Crimes Investig:itions and the 

National Prosecuting Authority in January 2018. 1 deny that "absolutely no 

progress has been made in any of these 20 cases." 

4.17.1 

4.17.2 

4.17.3 

One of the above cases relates to the death of Hoosen Haffejee. In this 

case, the second respondent bas approved the re-opening of the 

inquest into this death and the fourth respondent is fully eware that 

this matter is under investigation as it is apparent from the letter 

attached hereto as SA2. 

Since the aforesaid cases where allocated to the Directorate for 

Priority Crimes Investigations and the National Prnseculing 

Authority, all the required support and resources have been provided 

to investigate and to then prosecute these matters. 

A task team of 15 police officers has been constituted and each case 

has bceu allocated at least two investigators. This task team consists 

of members of the Crimes Against the State unit of the South African 

Police Service, 

37 
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Progress meetings have been held on these cases and the fourth 

respondent and the fourth respondent's investigator, Frank Dutton 

have attended some of these meetings. 

T am also aware that the fomth respondent's investigator, Frank 

Dutton, has interacted with Captain Chantelle Simpson of the South 

African Police Service on these matters and the fou1th respondent 

must be fully aware of such interactions bllt creates a wrong 

impression that nothing has been done. This wrong impression is 

deliberately created in order to portray the National Prosecuting 

Authority and the South African Police Service in a negative light 

which does not serve any purpose in proceedings such as the present. 

T deny that two former members of the old South Afiican Police's 

Security Branch we!'e appointed "to lead these investigations.'' It 

serves no purpose for the fomth respondent to accuse the South 

African Police Service and the National Prosecuting Authority and 

their officials without producing any evidence to support such 

accusation. 

4.18 For the reasons stated above, the contents of paragraph 94 do not advance 

the foLnth respondent's case, they are in any event itrelevant and ought to 

be rejected. 
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5 AD PARAGRAPHS 97 TO 99 

Ad paragraph 97 

5.1 I deny that the SAPS and the National Prosecuting A,1thority colluded with 

political forces to ensure th~ deliberate suppression of apartheid-era cnses. 

5.2 The fowth respondeol's suggestion that the SAPS and the National 

Prosecuting Authority colluded with political forces is not supported by 

any admissible evidence placed before the Court. Of imp01tance, this 

suggestion is inconsistent with some of the evidence upon which the fourth 

respondent relies which the fourth respondent himself has placed before the 

Cou11. 

5 3 Elsewhere in his answering affidavit, the fourth respondent makes it clear 

that there was political interference and political pressure brought to bear 

upon the Nationa.l Prosecuting Authority. This being the case, one fails to 

understand as to on what factual basis the fow1b respondent can begin to 

speculate, lel alone suggest, that the National Prosecuting Authority 

"colluded with political forces.•· Suell a suggestion, if accepted, would 

mean that Pikoli and Ackerman on whose affidavits the applicant henvily 

relics, are guilty of the collusion refe1rcd to in parngrapb 97. 

39 
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Ad par~1graph 98 

5 4 I do not deny that the National Prosecuting Authority was subjected to 

political interforcnce and political pressure not to immediately prosecute 

cases such as tbe present. lncidentally, Htis also happened during the time 

that Pikoli was the National Director of Public Prosecutions. 

Ad p!lragraphs 99 and 100 

5.5 The contents of paiagraph 99 are not jn dispute. 

5.6 The contents of paragraph l 00 are not in di!>-pute. 

6 AD PARAGR.-<\PHS 140 TO 148 

Ad paragrnph 141 

6.1 The contents of paragraph 14 l do not take the matterany fuither. 

6.2 In paragraph 141 of his answe1ing affidavit, the fou11b respondent is 

responding to paragraphs l.l to 2.2.4 of the first respondent's answering 

affidavit to the applicant's founding affidavit. There is no basis to criticize 

lhe first respondent because the applicant's founding affidavit did not call 

the first respondent to provide an explanation for what the fourth 

respondent refers to as "the near total inacfion of the NPA" 

~ 40 
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Ad paragnph 142 

6.3 I have already dealt with the contents of paragraph 142 elsewhe1'C above in 

this supplemeotaty aasweriog affidavit. 

6.4 

Ad paragrnph 143 

Tht;' contents of paragraph 143 clearly reveal the fourth respondent's 

motive in painting the first respondent in a negative light. The motive is to 

obt.i.in answers to the criticism levelled against the fu'st respondent which 

the fourth responde11t would then use lo call "for an inqtti1y into those 

prosecutors and palice who failed in their duties to uphnld 1he rule of law." 

This is clearly wrong. 

6.5 The contents of the affidavi1s filed in this application for purpost's of 

opposing the relief which tl1e applicant seeks in this application were 

clearly not intended to defend the first respondent and "those prosecutors 

and police" who allegedly failed in 11:leir duties to uphold the rule of law. 

For this reason, it would be wrong to create an impres:;ion that such 

affidavits also constitute a defence against an allegation that "those 

prosecutors and police" failetl in their duties to uphold the- rnli: of !aw. 

6.6 For the evoidance of any doubt, I expressly state U1at the purpose of this 

affidavit and the other affidavits filed on behalf of the first respondent in 

this application are not intended to be an answer and shall not be used as an 

792 
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answer to the unfow1ded allegation that "those pmsecu/ors and police'" 

have failed in their duties to uphold t11e rule of law. 

Ad paragraph 144 

6. 7 The contents of paragraph 144 do not .require a further response from the 

first respondent. 

6.8 

Ad paragraph 145 

The contents of paragraph 145 do not justify the relief which the applicant 

seeks in this application and it is not clear to me as to why the fowth 

respondent chose to include them in hls answering affidavit, the purpose of 

which is, so I thought, to oppose the relief which the applicnnt seeks. 

Ad paragraph 146 

6.9 The affidavit ofthe investigating officer, Captain Fl\ Mathipa is attached 

herev~ith as S.'\3 © and the unopposed bail application as SA 3 {ii). 

Ad paragraph 147 

6.10 Tbe contents of paragraph 147 do not require a furth~r ri:sponse from the 

first respondent other than to state that the fourth respondent himself has 

already told the Comt of the reasons why thi:; case wns not investigated and 

prosecuted earlier iban now. rt accordingly does not serve a plllpose lo 

repeat the same contentions differently. 

793 
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Ad parngraph 148 

6. I 1 The affidavit of Macadam referred to in my main answering affidavit is the 

one no-.,v attached hereto os SA l. 

6.12 

6. J3 

I stand by what is stated in my main answering affidavit. 

ln conclusion, I state that the contents of the fom1h respondent's answering 

affidavit do oot justify any of the criticism leveUcd ogainst the third 

respondent and the National Prosecuting Authority and also do not justify 

the granting of the permanent stay of prosecution relief which is sought b:, 

the applicant in this application. 

6.14 tn the premise.s, I persist that the application for a permanent stay of the 

criminal prosecutiou instituted agaim,i the 3pplicant ought to be disrni~sed 

with costs induding the costs consequent upon the employment of two 

counsel. 

WHEREFORE, I pray that it may please the Court 1o dismiss the apptication with 

costs including the costs consequent upoo the ernpl ment of two counsel. 

JA 
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I hereby certify that the deponent bas acknowledged that he k..nows and w1derstands 

the con1ents of this affidavit, which was signed and sworn before me at Pretoria on the 

4tll day of February 2019, the regulations contuin~d in Government Notice No. R 1258 

of21 July 1972, as amended, and Government N"otice No. R 1648 of 19 August 1977, 

FULL NAMES: 

BUSINESS ADDRESS: 

OFFICE: 
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IN THE HIGH COURT OF SOUTH AFRICA 
(GAUTENG DIVISION, PRETORIA) 

196 'LL%' 
796 
~ 

CASE NUMBER: 76755/18 

In the matter between: 

JOAO RODRIGUES 

and 

THE NATIONAL DIRECTOR OF PUBLIC 
PROSECUTIONS OF SOUTH AFRICA 

MINISTER OF JUSTICE AND 
CORRECTIONAL SERVJCES 

THE MINISTER OF POLICE 

Applicant 

First Respondent 

Second Respondent 

Third Respondent 

SUPPORTING AFFIDAVIT ON BEHALF OF FIRST RESPONDENT 

I, the undersigned, 

RAYMOND CHRISTOPHER MACADAM, 

do hereby make oath and state that: 

1. 

I am an adult male employed by the National Prosecuting Authority (NPA). I am an admitted 

advocate and since 2003 to date serve as a Senior Deputy Director of Public Prosecl!tions 

in the Priority Crimes Litigation Unit (PCLU) located in the Office of the National Director of 

Public Prosecutions (NDPP) (First Respondent) . 

. 2. 

1 depose to this affidavit solely to comment on the averrnent made by the Applicant that the 

NDPP acted improperly in not dealing with the matter which forms the scope of this 

application in either 1996 or 2003 (the Timol-case}. I was not involved in making the decisio~~ 

cl ~c7\\l 
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to institute the current criminal proceedings against the Applicant and the processes which 

flowed therefrom. 

3, 

It is necessary to provide certain background information to give context to my account. 

4. 

The Truth and Reconciliation Commission (TRC) was established to ascertain the fullest 

extent of politically motivated human rights' abuses committed between 1 March 1960 and 

early May 1994. / shall refer lo these crimes as TRC cases. The TRC was mandated to grant 

amnesty to perpetrators who made a full disclosure of their involvement in human rights' 

violations. 

5. 

TRC cases were originally dealt with by the Attorneys-General in the Provinces and Self­

Governing Territories. 

6. 

A further development was however the appointment of a Commission of Enquiry headed 

by Judge Richard Goldstone to investigate some of the most serious cases. 

7. 

When the Commission dissolved Dr Jan O'Oliveira SC, the then Attorney~General 

Transvaal, was appointed to head up a team to continue with the work of the Commission 

j and to facilitate the institution of prosecutions. 

8. 

When the NPA Act 32 of 1998 came into effect in October 1998 an NDPP (Mr BT Ngcuka) 

was appointed and the Attorneys-General became Directors of Public Prosecution (DPPs). 

The DPPs were seized with certain matters, many of which were put on hold pending 

applications for amnesty lodged by the accused with the TRC. When the TRC released a 

report calling for the prosecution of persons who had either been refused or not applied for 

amnesty provided that there was sufficient evidence, Ngcuka set up a TRC unit in his Office 

to deal with TRC cases not being already dealt with by the DPPs. 

9, 
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This unit however dissolved because the amnesty process had not been concluded and 

therefore it was unclear which cases should be considered for prosecution. Furthermore it 

also lacked an investigative capacity. 

10 

The unit headed by Dr D'Oliveira had ceased to function once the NPA Act came into effect. 

11. 

In March 2003 the PCLU was established by Presidential Proclamation as a Special 

Directorate in the Office of the NDPP. The Proclamation authorised the NDPP to refer 

priority crimes to the PCLU. Adv AR Ackerman SC (Ackerman) was appointed as Special 

Director and I was transferred from a component of the Directorate of Special Operations 

(DSO) to serve as one of his Deputies. 

12. 

Shortly after the establishment of the unit Ngcuka summoned Ackerman and I to his Office 

and informed us that he had decided that the PCLU should take over the TRC cases which 

had not been finalised either by the DPPs or by the defunct TRC unit. He further advised 

that the DSO would conduct any investigations which may be necessary. The OSO was a 

special NPA investigative unit established by virtue of an amendment to the NPA Act. 

13. 

ln order to establish what cases required attentlon Ackerman and I took the following steps: 

13.1 All the DPPs were visited and Invited to handover any TRC cases which they were 

not in a position to finalise themselves. 

13.2 We met with the Divisional Head of the Detective Services of the South African Police 

Services (SAPS) who issued an instruction to his Provincial Heads to refer all 

outstanding TRC dockets to the PCLU, 

13.3 Two former TRC researchers were appointed to trawl the TRC archives in order to 

identify cases warranting attention. 

13.4 Interviews were conducted with former members of the TRC and D'Olive(ra units. 

i4. 

This exercise did not result in the Timol-case being identified as one which warranted further 

attention. 

15. 



199 

" 
Ackerman and I however also entertained requests for investigations from victims and other 

members of civil society. This resulted in the Timol-matter being brought to my attention by 

a member of his family. 

16. 

This led to me on 6 May 2003 requesting a Chief Investigating Officer (Leask) of the DSO 

to conduct investigations into the matter. I attach herewith as Annexure RCM1 a copy of 

my letter to Leask setting out the infom,ation which had been brought to my attention and 

outlining what investigative steps should be taken. 

17. 

On 15 May 2003 I submitted a report setting out the cases which had been identified as a 

result of the outreach programme described above. The Timol-case was identified as a 

matter which required investigation. This report was addressed to the NDPP, the Head of 

the DSO and his Head of Operations as well as Ackerm~n. It is attached as Annexure 

RCM2. 

18. 

In terms of the OSO's legislative mandate it was for the Special Director of the OSO and not 

the Head of the DSO to issue declarations to investigate certain matters. At that stage the 

Special Director was Adv MG Ledwaba (Ledwaba). 

19. 

Ackerman and I met with Ledwaba to arrange for the DSO to conduct the investigations 

specified in Annexure RCM2. The meeting was unpleasant as Ledwaba made it clear in no 

uncertain terms that the OSO would not investigate any TRC matters and that these should 

all be referred to SAPS. A copy of a letter addressed by Ledwaba to Leask dated 15 July 

2003 reflecting this decision Is attached hereto as Annexure RCM3. 

20. 

As a result of the decision by Ledwaba Ackerman and I met with Commissioner De Beer 

(De Beer), the Divisional Head of the Detective Service of SAPS, and requested SAPS to 

take over the investigations. On 26 September 2003 De Beer replied to Ackerman informing 

him that the request had been discllssed with the National Commissioner (Selebi). The letter 

was further to the effect that the investigation of the matters was a DSO responsibility and 
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approach the President and ask him to confirm which agency should conduct the 

investigations. A copy of the letter is attached hereto as Annexure RCM4. 

21. 

I can confirm that neither the NDPP nor Ackerman approached the President as 

recommended. 

22. 

Ackerman and I however made a number of attempts aimed at persuading Ledwaba to 

reconsider his decision not to investigate. These are set out in a copy of a letter written to 

Ledwaba by Ackerman dated 11 November 2003 appealing to him to appoint investigating 

officers and pointing out that, in the absence thereof, the PCLU would not be able to deliver 

on its mandate. Both the NDPP and Head: DSO were copied in the letter which is attached 

as Annexure RCM5. The NDPP shortly thereafter resigned and Or Ramaite SC was 

appointed as the Acting National Director of Public Prosecutions (ANDPP). 

23. 

The DSO however did not appoint investigators as requested and consequently none of the 

TRC matters requiring Investigation could be taken further. 

24. 

In 2004 I was assigned a case re/aiing to an international nuclear weapons syndicate which 

required my attention on a fu!l-time basis until late 2007. 

25. 

I therefore no tonger continued to deal with TRC matters but Ackerman regularly discussed 

these cases wiih me. 

26. 

At a certain stage Ackerman informed me that he intended prosecuting three former Security 

Branch members for their role in the poisoning of Reverend Frank Chikane. This was 

because all the evidence implicating them had already been led in the prosecution of Wouter 

Basson and no further investigations were necessary. He indicated that he had contacted 

the suspects' attorney to arrange for them to appear in court. 

27. 
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Shortly thereafter he informed me that the ANDPP had put the prosecution on hold pending 

the formulation of special TRC Guidelines. He further indicated that there was now a 

moratorium on the investigation and prosecution of TRC cases pending the adoption of the 

Guidelines. 

28. 

Neither Ackerman nor myself were involved in the drafting of these Guidelines. At a certain 

stage Ackerman showed me a copy of the Guidelines. We were both of the view that they 

were unconstitutional in that they made provision for the NDPP not to prosecute perpetrators 

if they met the criteria for granting amnesty as had been applied by the TRC. 

29. 

0 Subsequently an application was brought by members of civil society in the High Court 

sitting in Pretoria which resulted in the Guidelines being declared unconstitutional for that 

reason. 

30. 

Adv Pil<oli (Pikoli) was appointed as the NDPP. I was informed by Ackerman that Pikoli had 

set up an inter-departmental task team which would advise Pikoli on making decisions in 

TRC matters. Ackerman and Ramaite were the NPA representatives in lhe task team. On 

one or two occasions I stood in for Ackerman in meetings of the task team when he was not 

available. I noticed that the task team was predominantly comprised of members of the 

inte!Jigence community who were more intent on cross-examining me as to why matters 

should be investigated rather than addressing the issue of all the outstanding cases. 

31. 

At a certain stage Pikoli was suspended and fired despite the Commission which enquired 

into his fitness to hold office in fact finding that he was competent to be the NDPP. Adv 

Mpshe SC (Mpshe) was then appointed as the ANDPP. 

32. 

If memory serves me correct in early 2009 Mpshe summoned me to his office and showed 

me a letter written by SAPS indicating that it was withdrawing from the task team. This would 

mean that again TRC matters would not be investigated because at that stage a decision 

had already been taken to disband the OSO. Mpshe instructed me to negotiate with SAPS 

LC.. 
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33. 

Ackennan informed me that he had already disposed of a number of matters which had not 

required investigation and gave me a list of small number of cases {I estimate no more than 

ten (10)) which I had to attend to. The Timol-case was not one which he had indicated 

should be investigated. 

34. 

I attach as Annexure RCM6 a trail of emails between myself and various role-players 

showing my efforts to try and have these matters investigated. I initially had a series of 

meetings with Rayman Lalla, the then Divisional Head of the Detective Service of SAPS. He 

however informed me that the National Commissioner had decided that the cases had to be 

investigated by the Directorate Priority Crimes Investigation (DPCI). I therefore made a 

number of unsuccessful attempts to secure a meeting with Commissioner Dramat, Head: 

DPCI. 

35. 

Ultimately I met with Assistant Commissioner Lebeya (Lebeya) on 26 November 2009 where 

the issue of conducting investigations was positively discussed resulting in me writing a letter 

on 18 January 2010, attached hereto as Annexure RCM7. 

36. 

As a result thereof Senior Superintendent Bester was appointed to oversee the 

lnvestiga1ions of the ten (10) cases I had identified. 

37. 

Adv Menzi Simelane (Simelane) was appointed as the NOPP and he instructed me to guide 

a series of serious corruption investigations being conducted by the DPC! in the Northern 

Cape. He thereafter appointed me to represent the NPA in two (2) civil matters where 

decisions not to investigate I prosecute international crimes were being challenged. I was 

thereafter seized with a number of cases where complaints had been made calling for the 

arrests of currenl or former Heads of State for war crimes or crimes against humanity. This 

made it very difficult for me to focus on the ten (10) TRC matters. I did however increase the 

number of Investigations due to representations being received in new matters. 

38. 

When Mr Nxasana (Nxasana) was appointed as the NDPP I was removed from my dutie~ 

In the PCLU in order to act as a dedicated prosecutor for f' br~dv S\\ 

~ LC 
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Abrahams (Abrahams}, then a Senior State Advocate, was appointed to take the TRC 

matters over from me. 

39. 

In June 2015 Abrahams was appointed the NDPP and the issue as to whether I should 

continue as the dedicated foreign bribery prosecutor arose. I had meetings with him in which 

I indicated that if he did not wish me to continue with that responsibility I would again be 

willing to do TRC matters. He however informed me that he was thinking of taking all TRC 

cases away from the PCLU and did not make a decision on terminating my appointment as 

the foreign bribery prosecutor. 

40. 

0 Due to the fact that another business unit of the NPA had instructed the OPCI to take all the 

foreign bribery files away from me I could no longer work on those matters. The TRC cases 

had however become important due to complaints about delays in finalising certain matters. 

1 therefore decided to again give attention to the matters. One of the matters which I had 

decided should be investigated was the Aggett~matter which also related to a death in 

detention. At that stage the Timol-malter was receiving attention in the media and I recall 

specifically a TV interview with Adv Bizos SC (Bizos) in which he alleged that Mr Timol had 

been murdered. I therefore considered it appropriate to request the DPC! to re-open the 

matter and gave various instructions {dealt with hereunder} regarding the further 

investigation of the case. 

41 . 

Adv Johnson (Johnson} who was at that stage acting as the Head of the PCLU informed me 

and a Senior State Advocate who was assisting me with the cases that we should not 

continue to work with TRC cases as they were going to be removed from the PCLU. I was 

however concerned that this would result again in the cases being neglected resulting in me 

drafting a Memorandum in January 2016 requesting the NDPP to confirm whether the TRC 

cases would be dealt with by the PCLU or the DPPs. 1 did not receive a reply to this 

Memorandum and at this stage cannot locate my copy thereof. 

42. 

On 4 February 2016 I was approached by Dr Pretorius SC {Pretorius} who had then taken 

over from Johnson as the Head of the PCLU. He informed me that a request had been 

received to re-open the inquests in the Aggett- and Tllmat~~op:· n 
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from me. I attached as Annexure RCM8 a copy of my opinion of even date in which I 

expressed tho opinion that both matters should be fully investigated and that consideration 

to re-opening Inquests should only be given once a decision whether or not to prosecute 

had been taken. I emphasise para 12 of my opinion in which l indicated that it was imperative 

that the NDPP should decide whether TRC cases should remain with the PCLU or not. 

43. 

Subsequently I was informed by Pretorius that a decision had been taken to re open the 

Timol-inquest. While the inquest was in progress Pretorius gave me a copy of a letter which 

I had written on 25 February 2004 to Mr Cajee, the nephew of Mr limo!. This letter is 

attached hereto as Annexure RCM9. He also showed me a report addressed by Ackerman 

to inter afia Ramaite and Pikoli dated 30 October 2006. I attach this report hereto as 

Annexure RCM10. He requested me to provide him with an affidavit responding thereto. I 

attach as Annexure RCM11 a copy of the affldavlt which I subsequently signed and which 

was commissioned. I have not attached the annexures referred to therein as they have either 

been attached elsewhere in this affidavit or are no longer relevant for the purpose of this 

application. 

44. 

At the time of deposing to this affidavit I was not in possession of Annexure RCM1. At this 

stage when I have now had sight of both this document and RCM9 ! recall that RCM9 was 

written after both the DSO and SAPS had refused to investigate TRC cases. If memory 

serves me correct Leask had informed me that as a result of the decision taken by Ledwaba 

that the OSO would not investigate TRC cases he was unable to comply with my original 

request for investigations. Since he was however traveling to Cape Town on other 

investigations he contacted Ivor Powell and questioned him regarding the confession 

apparently made by the Applicant in this matter. The allegation was however denied by 

Powell and Mr Cajee was informed accordingly. I did not hear anything further from Mr Cajee 

and was shortly thereafter assigned other work. 

45. 

In order to depose to this affidavit I tried to locate such TRC files as may still be available 

resulting in me finding a report of 24 October 2006 addressed by Ackerman to Ramaite 

which is attached hereto as Annexure RCM12. This report identifies the advocates dealing 

with various TRC matters and reflects that I was not tile person who decided to close the 

~~~~ 1 
\ 1,,_e_ · 

Timol-matter. 
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46. 

In December 2017 I was contacted by the NDPP's Office Manager who requested me to 

collect certain of Pikoli's documents which he had found in a strongroom. I collected the 

documents from him and perused the contents. The documents included the following: 

46.1 A second draft of an Indemnity Bill making provision for the President to grant 

indemnity to persons committing politically motivated crimes from 1 March 1960 

{Annexure RCM13). 

46.2 The terms of reference of the Amnesty Task Team dealing with the criteria which the 

NPA applies relating to TRC cases, the formulation of Guidelines and whether 

legislative enactments are necessary. The document (Annexure RCM14) concludes 

by referring to the views of the intelligence agencies. 

46.3 The further report of the Amnesty Task Team (Annexure RCM15) inter alia looking 

into whether private prosecution and civil litigation can be eliminated where a decision 

not to prosecute is taken and whether a person aggrieved with a decision not to 

prosecute can approach the International Criminal Court {ICC). 

46.4 A letter dated 8 February 2007 (Annexure RCM16) addressed to Pikoli by the then 

Minister of Justice expresslng her concern that the NPA was proceeding with TRC 

prosecutions as she was under the impression that the NPA would not. 

46.5 A Memorandum (Annexure RCM17) addressed to the Minister by Pikoli setting out 

in considerable detail what he construed to be interference with the dealing of TRC 

matters by other Government departments and concluding: 

"I have now reached a point where I honestly believe that there is 

improper interference with mv work and that I am hindered and I or 

obstructed from carrying out my functions on this particular matter. 

Legally I have reached a dead end." 

47. 

These documents speak for themselves and go a long way in explaining why from 2003 the 

PCLU constantly struggled to have TRC cases investigated, The first three documents 

appear to have been authored by the Justice Department during the period when a 

moratorium was placed on TRC cases pending the formulation of Guidelines. The last two 

documents were authored by or addressed to Pikoli. 

48. 
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On the limited occasions when I was seized with TRC matters I always believed that such 

matters including the Timol~matter should be properly investigated so that decisions 

whether or not to prosecute could be taken. 

I know and understand the contents of this statement. 
I have no objection to taking the prescribed oath. 
I consider the prescribed oath to be binding on my conscience. 

Date: 1 November 2018 

0 Time: 09:15 -

--...J 

Place: PRETORIA 

t certlly that lhe deponent has acknowledged that he knows and 
understands the contents of this declaration, which was sworn 
to before me and the deponent's signature was placed thereon 
in my presence 

at PRET~ORJAon1 N_(?:VEMBER 2018 at 09:20 

--------=----1-'-----: (RANK) 
COMMlSSIONER OF O THS 

Full names: 

Rank: 

Address; 
Ex Officio: 

ALBEIUUS MARTH!NUS MATHYS FLYNN 

COLONEL 

218 VISAGIE STREET, PRETORIA 
SA Po11cc Se111icc 


