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JUSTICE AND CONSTITUTIONAL DEVELOPMENT PORTFOLIO COMMITTEE
10 June 2003
JUSTICE BUDGET: INPUT BY NATIONAL PROSECUTING AUTHORITY AND SPECIALIST UNITS

Chairperson: Adv J de Lange (ANC)

Documents handed out:
National Prosecuting Authority of South Africa: Report to Parliament 2002/2003
Special Investigating Unit: Report to Parliament 2002/2003
Special Investigating Unit: Media Release (see Appendix 1)

SUMMARY
The National Prosecuting Authority stated it was showing considerable general improvement. Court productivity had
improved and conviction rates were over 80% in most courts. Docket screening has been introduced to reduce
withdrawal rates. Measures are being taken to improve court performance. The Specialist units (Asset Forfeiture,
Scorpions, Sexual Offences and Community Affairs, Specialised Commercial Crime Unit, and the Witness Protection
Programme) performed very well. The Rautenbach case raised issues around the effect of an appeal which had to be
examined. Some TRC cases are ready to proceed, others await Court and Amnesty rulings. Although significant
progress had been made, the NPA still had to face a number of issues.

The Chair of the Committee expressed concern at the low productivity rates of the High Courts, especially in view of its
effect on women and children in sentencing case delays. The Committee discussed reducing overcrowding, improved
management of the court system, and the need for the NPA to communicate with the public. The Chair stressed that the
vast majority of NPA members worked extremely hard.

MINUTES
Briefing on NPA and Specialist Units other than SIU
Mr B Ngcuka (National Director of Public Prosecutions) briefed the Committee. He stated that the National Prosecuting
Authority (NPA) had moved closer to their vision. Performance had improved; barriers to service delivery were identified
and are being addressed. Court productivity had improved from two hours per day average sitting to three hours and
thirty-nine minutes. The improvement was especially large in the district and regional courts. The Chief Justice had
become personally involved and Justice Kriegler was looking into the matter. The improvement of eighteen minutes in
the District courts was equivalent to establishing 53 new courts. Conviction rates continued to improve, with 83% of
cases in the District Courts, 74% in the Regional Courts and 82% in the High Courts resulting in conviction. Saturday
and Additional Courts had kept the backlog of cases under control.
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To deal with the high number of withdrawals, the NPA was working with the SAPS. Cases were now screened before
being placed on the roll. Notably, prosecutors visit Police Stations on Sundays to screen weekend arrest dockets - these
were often simply arrests of weekend revellers and not viable for prosecution. Models of case flow management are
being developed. Efficiency and efficacy is being improved with fast-tracking of cases where the accused will plead
guilty, and decentralised decision-making and discretion.

The Specialist units (Asset Forfeiture Unit, Scorpions, Sexual Offences and Community Affairs, Specialised Commercial
Crime Unit, and the Witness Protection Programme) performed very well. In 2002/3. the Asset Forfeiture Unit (AFU)
made 147 seizures, with R120 million under restraint. 87 forfeitures had been initiated, with R73 million forfeited. R17
million was deposited in the Criminal Asset Recovery Account (CARA). Over its lifetime, half a billion rands worth of
assets had been frozen. All performance measures are trending upwards. Winning the Mohammed Case had been
significant since many Courts had refused to hear applications for seizure until the Constitutional Court had ruled on the
matter. The AFU now had the backing of the Court's opinion. The Rautenbach case raised important issues. The judge
ruled that Notice of Appeal does not reinstate the restraint order. This allowed Mr Rautenbach to remove his assets
from the country. This should be looked at by the Legislature.

The Chair interjected, saying that the NPA should bring the matter to the Committee and they would look at it. He was
shocked that a judge could allow this and not, at least, order that Mr Rautenbach's assets remain in the country until the
matter was settled.

The Scorpions deal with national priority crimes. They employ a unique troika methodology, combining crime analysis,
investigation and prosecution supported by technology. They were involved in a number of nationally-coordinated
projects, such as investigations into: transnational drug-trafficking, human smuggling and trafficking and cross-
departmental corruption. The Racketeering provisions of the Prevention of Organised Crime Act have been applied
successfully. The Scorpions are increasing their focus on corrupt professionals. Their conviction rate was 85% for 2001
and 2002. Mr Ngcuka cited a number of successful cases.

The Specialised Commercial Crime Unit had great success and maintains a high conviction rate - 96.2% in Pretoria in
2002/3, 93.54% in Johannesburg in 2002/3. The SCCU was broadening its reach and the court imposed significant
sentences. Mr Ngcuka cited a number of successful cases.

The Sexual Offences and Community Affairs Unit played a key role in protecting vulnerable members of society. The
NPA wished to know why people committed these crimes and had been working with the Pretoria Technikon and
Rhodes University, Grahamstown, to develop an offender profile. SOCA had added 11 courts in 2002, bringing the
national total to 39. The Thuthuzela Care Centre (TCC) was created to provide special facilities for survivors of sexual
offences. Cases drawn from the TCC had a conviction rate between 70% and 75%, with a turnaround time of six
months rather than the standard nine to twelve months. The TCC model was being perfected and would be used in
other hospitals around the country. It had been difficult to find Magistrates prepared to preside over such cases; they
found it too traumatic. A six month rotation arrangement had been developed to deal with this. 69 of 80 maintenance
prosecutor positions were filled and a review of the maintenance system is underway.

The Chair interjected expressing his concern at the diversions for young sexual offenders. Whilst he supported
diversions, the programmes for sexual offenders are inadequate. He cited a ten week programme of two hours of
lectures per week given to young rape offenders. This was not adequate. He asked for statistics on the number of rape
cases and the conviction rates.

Mr Ngcuka replied that there was no agreement on this. He had no figures on the conviction rates for rape cases that
went to court, other than those that went to the specialist courts.

The Chair replied that this is unacceptable. Prosecutors should keep track of such figures.
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The NPA had taken over the function of witness protection in 2001. The Witness Protection Unit provides this service.
The operating model was changed leading to a much improved service. No protected witnesses had been killed or
harmed in 2002/2003. 375 witnesses were under protection, with another 360 family members. 105 of the family
members were children, with 5 attending crèche and 30 attending school. The conviction rate for persons where
protected witnesses testified was 77%.

The Chair interjected to ask about aftercare programmes for Witnesses in the Protection Programme.

Mr Ngcuka replied that this would require the involvement of Treasury. Currently, the programme did what it could,
including trying to find people jobs and assisting with relocation.

The Joint Action Corruption Task Team (JACTT) was formed to investigate corruption in the Eastern Cape Provincial
Departments. The JACTT assisted in part by providing investigators and prosecutors that were experienced in dealing
with fraud. Significant progress was made with 104 arrests, 18 convictions, 10 imprisonment sentences, R4,2million
worth of assets under seizure and the establishment of a dedicated Regional Court. High profile and complex cases will
be pursued in phase 2.

Some cases emerging from the Truth and Reconciliation Commission are ready to proceed. In others the NPA awaits
rulings from the Supreme Court of Appeal and from the reconvened TRC Amnesty Committee.

The Chair interjected to ask if any legislative change was needed to deal with TRC cases where immunity from
prosecution was to be offered.

Mr Ngcuka replied that he could see no need for a change in legislation.

The NPA is working with the Road Accident Fund to boost law enforcement efforts and develop an integrated
investigation and prosecution strategy. With SARS funding, the NPA is developing a specialist tax litigation capacity.
Funding came from funds previously used to employ senior counsel to prosecute cases.

Lack of management skills was identified as a problem. 57 senior managers were sent on the Presidential Strategic
Leadership and Development Programme. The impact of the programme is being assessed.

Implementation of the Employment Equity Policy is showing results. When the NPA was first constituted there were
eleven attorneys general, all of whom were white males. Now women and black people were represented in the ranks
of Directors of Public Prosecution. The process still had a way to go.

Although significant progress had been made, the NPA still had to face a number of issues. Prosecutors should know
their contexts and thus the sorts of crime they would have to deal with, and were being given performance management
contracts. They should not simply passively receive cases. Mr Ngcuka stated that he could not yet say if the legal
system had been sufficiently transformed - that one could say that it is a South African system.

Special Investigating Unit (SIU): briefing
Mr W Hofmeyr (Deputy National Director of Public Prosecutions - Head: Special Investigative Unit) briefed the
Committee on the SIU. The State spends a significant amount of money on forensics. The SIU could provide this
service cost-effectively at only 30 to 40% of the cost in the private sector. It has shifted from a somewhat confrontational
approach to working with Government to identify corruption in Departments. A ten point strategy was developed to
revive the SIU: low morale had been dealt with, though the long term survival of the unit was not guaranteed. New
cases were coming in, but there tended to be a long delay in getting proclamations. The SIU is seeking to build capacity
through training so that it could rely less on recruiting people from other organisations. Representivity had been
improved with 67% of staff from designated groups, 43% (48% if contract workers are included) of staff is black. The
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SIU sought to ensure competitive salaries. Proper project management had been introduced to promote efficiency.
Judgements had limited the effectiveness of the SIU - Adv W Trengrove SC briefed the SIU on legislative improvement.
Cooperation with law enforcement agencies had been improved. The SIU is building its partnership with Government.
Mr Hofmeyr cited several notable successes of the SIU, with R128 million (unaudited) saved through its actions.

The Chair interjected to ask how many investigations the SIU had conducted and how many were finalised.

Mr Hofmeyr replied that this information was in the detailed report.

Briefing on NPA finances
Ms M Sparg (CEO: Corporate Services) stated that in 2001/2, the first year of the NPA's budgetary independence, they
had received an unqualified report from the Auditor General. The 2002/3 figures had been compiled and were being
audited. She believed that the NPA was on track for another unqualified report. A saving of R20-30million was projected
and had been achieved. This was within the 2% Treasury index. Funds saved went to offset Justice Department
overspending. The NPA may handle procurement up to R5million, with a committee headed by a deputy director of
public prosecutions to investigate wasteful expenditure.

The Auditor General had raised concerns about R523 thousand in unauthorised expenditure. This was expenditure
inherited from the Department. It was virtually impossible for the Witness Protection Programme to use ordinary
procurement procedures. The NPA was discussing having the necessary spending authority delegated to the WPP with
the Tender Board.

The Chair responded that this gave him the impression that there was more stability in NPA finances and under-
expenditure had been largely stopped.

Ms Sparg confirmed this.

The Chair asked how the NPA underspent.

Ms Sparg replied that vacancies and a longer than expected approval time for the new salary structure had led to the
underspending.

Mr Ngcuka added that about 52 prosecutors had left the NPA for the Magistracy.

The Chair responded that such problems would get worse. As the Department gave up control of bodies, they lost the
ability to harmonise them. Prosecutors will continue to leave the NPA if the Magistracy provides a better salary for the
same qualification.

Discussion
Imam G Soloman (ANC) asked how the NPA recorded the value of confiscated drugs.

Mr Ngcuka replied that the NPA simply destroyed items, such as drugs, that it could not use or realise the value of. The
value of such items was not recorded aside from these reports. At the Chair's suggestion, he said that the NPA would
look into keeping records of such values.

A member asked about the Basson case.

Mr Ngcuka replied that they were studying the judgement. The judges had ducked the real question in the appeal. The
problem with the case had to do with fairness. But the judges had ruled simply that the State may only appeal on
matters of law, not on matters of fact. The central problem though was that the State did not receive a fair trial because
the judge was biased. In their judgement the judges referred to a possible problem. They wondered how one would deal
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with a situation where one found evidence that the judge had been bribed. There seemed to them no way to appeal
even on this fact. The NPA is studying the judgement and getting legal opinion.

The Chair responded that the NPA should take the case to the Constitutional Court. There is a right to a fair trial. He
would strongly support them in this. The fact that things had been done a certain way for 500 years was not enough.
They should interpret round the Constitution. The Constitutional Court should pronounce on what is a fair trial for the
State. He asked about procedural weaknesses that had been referred to.

Mr Ngcuka replied that there had been shortcomings in pagination and there were missing pages in some copies. They
had all been technical issues, with nothing that related to the substance of the case. Even so, this should never have
happened.

The Chair responded that the problem is that the public think that the matter was mishandled - they do not realise that it
was a technical mistake. The NPA should inform the public.

A member asked about the ruling by the Cape High Court that the State had to pay the costs in a case that could not
proceed.

Mr Ngcuka replied that the State had been ready to proceed in the case. Problems had arisen because the judge had
been unavailable and had requested a certificate from the Director of Public Prosecutions authorising prosecution. This
is not required in the High Court, only in lower Courts. The case was struck off the roll and the State ordered to pay
costs. The judge had ruled based on a Section not in operation so it is not clear how the order was made. The case had
been put back on the roll.

The Chair responded that, again, the NPA should make a public statement. It was ridiculous that a judge could make an
order in terms of law that does not exist.

A member asked about the appointment of new magistrates.

Adv J Henning SC (Court Management) replied that he been told about the proposed appointments of forty magistrates.
He had not yet received the list from the Magistrate's Commission.

The Chair asked if this meant that they had not identified the courts together.

Adv Henning replied that they had not.

The Chair expressed his exasperation.

Adv Henning noted that at times the Commission appointed Prosecutors that the NPA were happy to see leave.

The Chair stated that the problem was that the Commission were appointing the magistrates in area where the
problems are not related to the number of magistrates. Areas with enormous infrastructure received most of the new
magistrates. The appointments had not been done in a scientific way. The NPA should intervene if appointments were
being made in the wrong areas.

Adv Henning noted that the NPA had been begging for a relief pool of magistrates.

Ms Camerer asked if the NPA and the Specialist Units were over-funded. They seemed the 'Rolls-Royces' of the
Department.

Ms Sparg replied that the NPA is not over-funded. Some portions of the NPA are well-resourced but this is not the
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reason for their success. Problems were due more to broader issues of management than funding.

The Chair added that specialised units inevitably take the best cases and have the best lawyers. It would be bad if they
did not have the high success rates they had. The vast majority of prosecutors were in the lower courts. There was a
measure of truth to Ms Camerer's point because the Scorpions, AFU were better staffed and so on. This is true all over
the world.

Ms Camerer asked about the R210 million reported in the Sunday Times to be in CARA.

Mr Hofmeyer replied that this was not correct. The figures presented in the tables are annual figures. At the end of the
previous financial year, there was R18 million in CARA. The amount now was about R27 million. All the money
recovered by the SIU was victim money and so returned to the victim (the State) by court order.

Ms Camerer asked about the SIU expenditure being R5 million more than their budget.

Mr Hofmeyer explained that R3 million had been rolled over, so the overspend was partly due to this. Further, the
Department of Correctional Services had given the SIU R2,5 million. At the end of the year, there was about R138
thousand in the SIU budget.

Ms F Chohan-Kota (ANC) stated that she was pleased that the NPA was looking at case management and improving
court hours. This was a case of working smarter not harder. She referred the NPA officials to the way matters were
handled in Port Elizabeth. They had instituted legal aid rolls - public defenders had been paired with prosecutors so that
the court could run all day. Further, they had ghost rolls to allow the court to continue when a case collapsed, which
would ordinary bring things to an end.

Mr Ngcuka replied that the NPA had been trying to come up with innovative ways to improve productivity. He would
encourage the idea of assigning a public defender per court so that there would always be a legal representative
present. He stated that courts needed a continuous roll so that they could move on to the next case as the previous one
ended. Problems often related to people management. Appointing a new person often led to improvement. The NPA
thus sought to foster dynamic leadership. There were a range of things that the NPA could do.

Ms Chohan-Kota stated that she had a problem with magistrates in sexual offences courts working for only six months
when the prosecutors worked all year. Magistrate positions in sexual offences courts should be advertised as such and
not as general magistracies.

Mr Ngcuka replied that there was a certain tension between the prosecution and judiciary, which is natural. However,
this had led to claims that prosecutors vet magistrates, which they do not do. This meant though that the NPA had to be
very careful how they dealt with magistracy issues. They had raised the idea of permanent appointments - the six month
rotation was a compromise. NPA action on this was limited by assertions of judicial independence.

Ms Camerer asked what the conviction rate was. She stated that the report gave an impression of an 80% conviction
rate but this was only of screened cases. She had heard about a million cases being withdrawn.

The Chair intervened to explain to the NPA officials that the figure Ms Camerer was quoting was an error on a slide at a
previous presentation and that the presenter had said that the figure was incorrect at the time.

Ms Camerer stated that she wished to ask about withdrawals. To what extent are cases that are reported withdrawn?
Research created the impression of an incredibly low conviction rate.

Mr L Landers (ANC) asked that the NPA send the national statistics on withdrawals to the committee.
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Mr Ngcuka replied that he would give the figures on withdrawal to the Committee. He stated that the NPA had raised the
issue in 2002. The NPA thought important that a decision be taken whether a person is to be prosecuted before they
are arrested and placed on the roll. The sole purpose of arrest should be to prosecute the person. Many of the cases on
the roll should not be there. Even in the case of the specialised units, only a third of the dockets had at least a prima
facie case. He cited the example of weekend arrests of people in shebeens - it is not an offence to be in a shebeen, so
these cases had to be withdrawn. The NPA had thus asked that prosecutors visit police stations on Sundays to check
for such dockets. Conviction rates were based on cases that entered the system. It made no sense to base them on
recorded cases since such a high proportion of them did not even amount to a prima facie case.

The Chair expressed his concern that the police had not 'bought into' this. He had heard that the SAPS have a policy
that officers must meet monthly arrest quotas. The NPA should engage with them on this.

Ms Camerer asked what the NPA proposed to achieve a victim-centred approach. She noted that the victims charter
and fund were both bogged down. Were there any firm ideas?

Adv T Majokweni (Head: Sexual Offences and Community Affairs Unit) replied that the NPA had been working with the
Law Commission on the Victims' fund. They had had two meetings on the Bill and heard a number of proposals. The Bill
is on its way to Parliament. A central question was how to manage victims of sexual abuse. The Thuthuzela Care
Centre (TCC) had been established for this. The TCC ensured that processes are humane and respectful, and looks at
issues of secondary victimisation. It practised total and holistic management of victims as persons, with counselling,
examinations by sensitised role-players, ensuring that cases went to trial quickly. The system was designed around the
victim's needs. The Victim's charter was in its final draft, in its final consultative stage, with the social cluster of Directors
General. The charter would give guidelines for what victims could expect and what would be expected of them.

Mr S Swart (ACDP) asked for the NPA's comment on cases in Cape Town that had to go to the High Court for
sentencing because of minimum sentencing rules, thus forcing victims to testify a second time.

The Chair asked that the NPA comment on the issue of minimum sentencing.

Adv Henning replied that ideally such cases should go before the High Court for trial as well as sentencing because the
cycle is at times very long. It took up to 400 days from conviction to sentencing. The High Courts do not have the
capacity for this.

The Chair responded that the Courts were the cause of the problem. He advised Adv Henning to try the cases in the
High Courts.

Adv Henning replied that Judges claimed that they are not production units. If the cases were brought to the High Court,
it would be a disaster.

The Chair replied that it had worked in the Eastern Cape - the High Court judges there had increased their rolls. He
wondered what the problem is with Cape Town and Johannesburg. He advised Adv Henning to create a crisis in the
Courts. The judges had decided that the do not like the law. This meant that women and children had to wait eighteen
months for sentencing. Adv Henning should create a crisis where judges are being difficult. The Chair stated that he
would consider a law requiring prosecution in the High Court to force Adv Henning's hand.

Adv Henning replied that he could get nowhere as long as the presiding officers did not see themselves as responsible
for productivity.

The Chair responded that the judges had managed this on their own in some provinces. It is only Gauteng and the
Western Cape where they proved a problem.
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Adv Henning responded that the problem, to put things bluntly, is that judges regard themselves as little gods.

The Chair replied that Adv Henning should prove that he did not think that the judges are little gods - he should try the
cases in their courts.

Adv Henning replied that the judges would find a way to avoid the cases.

The Chair replied that the judges should be told that they had let women and children wait sixteen to eighteen months
for the sentencing hearings, so now the cases are being prosecuted in the High Courts. The Committee would fully
support such action by the NPA; it would give effect to Government policy that women and children are a priority.
Judges must be told to do their work.

Mr Ngcuka responded that the Chair should consider that this would double the roll of the High Court. The turnaround is
already 600 days. He understood the Chair's position, but this would clog the system. He would see what could be
done. Additional resources should be considered so that women and children did not suffer.

The Chair asked for a full report on each High Court - how long it took and how many cases were being called back.

Mr Swart asked what the NPA were doing to get awaiting trial prisoners out of jail.

The Chair suggested that the NPA assign a prosecutor to each prison for a fortnightly or monthly meeting to implement
Section 63 and see who could be released.

Mr Ngcuka replied that he would look at the suggestion of associating a prosecutor with each prison. The NPA had to
look at available resources. The NPA had decided to look into cases where people were unable to meet bail of less than
R1000. Where appropriate, such people were released on their own recognisance. He had instructed that this process
should continue. Magistrates fought the idea, claiming that prosecutors were interfering with their discretion. The police
also object when arrested people are released. However, a substantial number of people had been released under this
programme.

Ms N Mahlawe (ANC) asked how decisions were taken regarding the transfer of cases to various courts. In kwaZulu-
Natal, she found a lot of overcrowding. Decisions taken at the top level appeared not to be known at lower levels.

Mr Ngcuka replied that all decisions were conveyed and circulars sent out. It is important that there is two-way
communication. He asked that instances where policy was not being implemented be reported. There is a division in the
NPA to deal with representations from the publis.

The Chair responded, asking if there was any internal monitoring system. The Committee had found people in Port
Elizabeth that had been in prison awaiting trial since 1997.

Mr Ngcuka responded that the NPA monitored the rolls and looked into cases that had been on the roll of District Courts
for more than six months, Regional Courts for more than twelve months, and High Courts for more than eighteen to
twenty-four months. Delays were not always because of the prosecution.

The Chair responded that he was considering legislation requiring a report every three or six months on cases of
awaiting-trial prisoners in prison for longer than a cut-off period, whose cases had not yet started. He asked if Mr
Ngcuka could see any value in this.

Mr Ngcuka replied that they would find that the long turnaround cases are in the High Courts, where turnaround is two
to three years.
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A member raised the rejection of dockets. A member of the SAPS had said that there is a standing order that every
docket had to be certified by the section head of the investigating department or the prosecutor could simply reject it.

Adv Henning stated that in theory SAPS practice is that the head of the investigating unit certifies the docket. In
practice, this did not always happen. However, prosecutors could not pass responsibility to the investigating head. The
NPA was having regular meetings with the SAPS and had asked that it return to the practice of certifying dockets before
proceeding to court.

Mr Ngcuka added that the NPA had asked the SAPS to appoint officials as liaisons. They were working with the police
to ensure this.

Mr Landers asked about the deployment of senior prosecutors to Pinetown to deal with the backlogs there. He had
discovered that the bulk of Westville awaiting-trial children went through the Pinetown courts. Could Mr Ngcuka give the
Committee and indication of progress in this?

Imam Solomon stated that he had accompanied someone to the maintenance court in Wynberg and had encountered
chaos. He wanted to know where the maintenance prosecutors were and if there had been any improvement since their
appointment.

Adv Majokweni replied that 55 had been appointed and that the remaining prosecutors to be appointed would be
apointed in the next month. The NPA wanted to implement a system of appointments for maintenance cases so that
people would know when to come to the courts. The prosecutors did not yet have all the powers envisaged for them in
the Act. For example, they could not yet execute warrants and still had to use sheriffs for this.

The Chair asked why the High Courts were so unproductive, sitting for less than three and a half hours on average.

(Although this question was not directly answered, there was an extended exchange on the unproductive nature of the
High Courts following the questions about delays for minimum sentencing.)

The Chair asked about aftercare in the Witness Protection Programme.

The Chair asked why such a small proportion of the cases brought to the Commercial Crimes Unit proceeded to court.

Mr Swart asked if there was a link between SIU investigations in the Department of Correctional Services and the Jali
Commission.

Mr Hofmeyer replied that the SIU was working on material emerging from the Jali Commission. The Commission only
has a mandate to investigate and make recommendations.

The Chair raised a possible problem with decentralisation: high profile cases would not be tried in the High Courts.
Major criminals should be tried in the High Courts where they would not be able to intimidate people. It is important for
the country to see that such cases are fast-tracked and dealt with at a high level.

Mr Swart asked about the delays the SIU experienced in receiving proclamations. Could the Committee assist?

Mr Hofmeyr replied that delays often resulted because the President is required to consult with the relevant Premier in
provincial investigations. Whilst Premiers were usually accommodating when contacted, it was not uncommon for the
necessary letters to lie on officials' desks unattended.

Imam Solomon asked if using civil forfeiture, by the SIU and AFU, was unique in the world. He asked how similar bodies
elsewhere did their work.
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Mr Hofmeyr replied that the SIU was fairly unique in that it was the only organisation that used civil law procedures and
had powers of investigation and enforcement.

Imam Solomon asked why Mr Rautenbach was allowed to slip out of the country.

Mr L Mackenzie (NPA official) replied that the case had started in October 1999 and Mr Rautenbach had left the country
by Christmas, shortly after the Sunday Times article. Application for his extradition would be brought in July

The Chair responded that Imam Solomon should probably address the question to Justice Rabie.

A member asked about the CARA account. Funds had been sitting in it for some time, with nothing done to ensure that
they are distributed to aid fighting crime.

Mr Hofmeyr replied that there was legal uncertainty over whether the money could be paid out since it is in Treasury
accounts. Thus it can only be disbursed in budgets. Treasury has agreed that disbursements may be made.

A member asked about the extent to which prosecutors in sexual offences cases had been prepared to deal with
disabled witnesses. He cited a possible case of an intellectually impaired child who would easily become an incredible
witness.

Adv Majokweni replied that the training for prosecutors included a module on dealing with people with learning
difficulties or mental impairment.

A member asked if progress had been made in capturing senior criminals in drug cases.

Mr Mackenzie replied that thirty-six heads of criminal organisations involved in counterfeit goods had been arrested. At
least ten of these were also involved in drug trafficking.

The Chair brought to the attention of the NPA African prosecutors and magistrates who experienced problems because
they cannot speak Afrikaans. This appeared to be a particular problem in the Western Cape and Free State.

Mr Ngcuka responded that this is a problem. African prosecutors are not being appointed in the Western Cape because
they cannot speak Afrikaans. The NPA would appoint translators to help them. The problem applied to judges too. A
Judge has been appointed to come up with a policy on language in courts.

The Chair asked for the NPA's comment on Appeals.

Adv Henning replied that there had been an increase in the number of appeals. This was being handled with additional
sessions, which some Court divisions sitting during the recess. There were initiatives to deal with the backlog. He
believed that there would have to be a sifting process. He had received the draft Bill and comments would be sent to the
Committee on 20 June.

The Chair responded that this would be too late.

Adv Henning responded that they had only received the Bill two weeks previously. He understood the requirement that
appeals be argued orally would be softened, so that cases could be argued in papers submitted to judges.

The Chair stated that the NPA should be ready to defend the change, with evidence and statistics from periods of
automatic appeal and periods with leave to appeal. He did not think that the NPA was ready to defend the alteration in
the right of appeal. It should start preparing for when the challenge came.
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The Chair asked if the plea-bargaining system was working. What systems were in place?

Mr Ngcuka replied that plea-bargaining had not taken off as expected. Only 68 cases had been finalised with plea-
bargaining in 2002, most of these with the specialised units. It had helped though - a case that would have taken two
years was finalised in a day. Directors of Public Prosecutions have been advised to use plea-bargaining and admission
of guilt, especially in petty cases.

The Chair responded that the NPA should get the police involved - they could tell people they arrested about guilty
pleas and plea bargaining.

Mr Ngcuka agreed that this would be a good idea.

The Chair raised his concern about unacceptable diversion programmes. Standards would be created in the Child
Justice Bill, but in the meantime the NPA should develop standards.

Adv Majokweni replied that they needed to look at ways of standardising and accrediting diversion programmes. A
committee was looking at this.

The Chair asked why the NPA no longer commented on Bills. He had had to telephone the NPA to ask for their view. It
is vital that their voice is heard.

Mr Ngcuka replied that he was sorry that the Committee had not received the NPA's responses to the Bills. He would
look into it. The NPA wanted the law changed so that the State could appeal on the facts as well as on the law. It is also
time that the accused should disclose his/her defence. These matters should received priority attention.

The Chair responded that he thought the Bills addressing this were with the Department, though the Bill on disclosure
might still be with the Commission. Neither Bill was on the Department's priority list.

Mr Ngcuka asked that this be looked into.

The Chair suggested that the NPA push for more prison courts. The court at St Alban's prison worked well.

Mr Ngcuka replied that they would be happy with more prison courts. However, magistrates said that they could not go
to prisons because they had to sit in public.

The Chair found that there were no Saturday Courts in Port Elizabeth because the attorneys did not want to work on
Saturdays. The Legal Aid Board was happy to work on Saturdays though, so this should be relooked with them.

Mr Ngcuka responded that, as far as he knew, it was the magistrates that had refused to work, so the Legal Aid Board's
willingness to work might not help.

The Chair asked that Mr Ngcuka get back to him if it was the magistrates.

The Chair stated that the NPA should work to have more children committed to secure care facilities instead of prison.
The children belong in welfare institutions. He cited secure care facilites in Johannesburg and Port Elizabeth with spare
capacity who were resisting further placings. It would help if prosecutors argued for using secure care facilities.

The Chair presented a series of suggestions for improved court management based on the model adopted by the
prosecutor in Port Elizabeth, for whom he had high praise. To avoid dockets going back and forth between the
prosecutors and police, there should be an SAPS official working with prosecutors who outranks the investigators. The
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official can then order investigators to do what the prosecution needs. Dockets should not be sent back to the police but
be kept in the court buildings. Dockets would then be in the hands of prosecutors for some time before the hearing.
'Court nags' should be appointed to telephone to check that everything in the docket is in order before the case
proceeds to court. Courts should have a permanent public defender for continuous legal aid rolls. Ghost rolls of legal aid
cases should be set up to keep the courts running when the roll fell flat. Prosecution officials should establish which
prisoners could not meet bail, for possible use of Section 63, and that wished to plead guilty. Coordinating forums
should be established - comprising the head of prosecutions, the Judge President, and the head of Legal Aid - led by
the Judge President. These forums could talk through problems. South Africa is still a young democracy, so conventions
and mechanisms had not yet developed to facilitate smooth interfaces. The heads of the NPA, SAPS and Correctional
Services should get together to draw up a protocol for this.

Mr Ngcuka responded that he agreed fully with the principle raised in the Chair's presentation based on the Port
Elizabeth system. They had a problem though in that the senior police official was withdrawn. Regarding the
coordinating forums, Directors of Public Prosecutions' performance contracts required that the state what they had done
regarding dealing with coordination and liaison with stakeholders. He would be happy with drawing up protocols. The
NPA was caught in the middle, between the police and the judiciary - such protocols could only assist them.

The Chair stated that the NPA should tell the public that 80%, or whatever the figure was, of cases reported could not
proceed because they did not amount to even a prima facie case. The NPA should have press conferences. They
should not wait for national figures to talk - speaking to the public should be decentralised.

Mr Ngcuka responded that the NPA had commissioned a study to find what they were doing wrong. One of the
recommendations was that they should talk to the public more. It also advised that prosecutors should train with
investigators.

The Chair responded that the NPA had a lot of good things to talk about and they should talk about them.

Final Comments
Mr Landers stated that Messrs Ngcuka and Hofmeyr would remember seizing the assets of a Mr Barnabus. The Court
had ruled against the seizure because the law was new. The community, which is his constituency, had been asking him
about Mr Barnabus. He had told them that the NPA is very thorough and they should wait. He was pleased that the NPA
had now moved in on Mr Barnabus. The community is grateful since Mr Barnabus had ruined many lives. They now
wanted him arrested and prosecuted.

Mr Swart stated that pre-trial services were working well in Port Elizabeth when the Committee visited. He noted that
the police can now "give" fines of up to R2 500 for admission of guilt, and prosecutors and clerks R5 000 without
involving a judge or magistrate. He added that he found the report good and the progress encouraging.

Imam Solomon stated that every year brought good stories and stressed the importance of public confidence. He had
read in the Star that the DA Safety and Security spokesperson, using figures that were out of context and unjustified,
had stated that South Africa has a weak criminal justice system, a criminal justice system in crisis. He asked if there is a
crisis in the justice system and wonder what Mr Ngcuka thought of such comments.

A member stated that there tended to be a hangover from what was inherited. He applauded the broader review of the
legal system in South Africa. Mr Ngcuka should continue with the process of interacting with role-players so that the
legal system could respond to the South African situation.

Mr Ngcuka responded that the NPA had some problems with the pre-trial system implemented in Port Elizabeth in some
areas. It had had to be withdrawn completely in some places. Regarding the charge that the criminal justice system was
in crisis, he thought it would do to consider where things had come from. There had been bombs in Cape Town, political
violence in kwaZulu-Natal, taxi violence and so on. There had been a serious crisis and no-one had the answers to how
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to deal with it. Currently, there was no crime that one could say baffled the system in this way. Crime remained a
problem, but there is no crisis. Whilst the rate was unacceptably high, crime could be beaten. He thanked the
Committee for the resources, both financial and legal that the NPA had been given.

The Chair asked that the NPA send him the new salary scales. He stated that the Prosecuting Authority and specialised
units were things of which we could be proud. There had been problems, but they had been exemplary in the way they
have done things. He had no problem with people criticising the justice system, but some were making cheap politics
out of people's pain. This would come back to 'bite' them. Using people's pain and suffering is terrible. 95% of courts
work every single day. To say things were in crisis was to negate the hard work. Of course one got lazy court officials,
just as one got lazy people in all other areas. However, the vast majority of people worked very hard.

The NPA must engage the public. If the public brought cases without evidence, they cannot expect that anything will be
done. This was not to say that police officers that did not do their work should not be pursued mercilessly.

Politicians should be careful in the way they did these things. Information should be used responsibly, otherwise honest
interaction becomes impossible. He asked that Mr Ngcuka let his staff know that as far as he (the Chair) was concerned
the vast majority of them worked very hard under very difficult circumstances and he appreciated this. One should be
supportive and not break down the systems when criticising.

Problem areas should be cleared out - many had got beyond working out who was to blame and should just be cleared
out. The system could not afford having major centres that did not work because of egos. The NPA should identify good
leaders and put them in major areas.

The NPA should be brave. They should take on the High Court. If they believed that judges are accountable, then they
must make them accountable. Judges and courts should be respected, but foolishness must not be tolerated. He did
not like treating the judiciary with kid gloves when it came to how much work they did. He thought that leadership was
key in this. The NPA should engage the public and explain what was going on. They should stop being shy of things
that they had done well.

The meeting was adjourned.

Appendix 1
Media Release
SIU BACK IN BUSINESS -

SAVES MILLIONS FOR STATEThe Special Investigating Unit (SIU) is firmly back in business following the successes
achieved during the past financial year.

Highlight of 2002/03

The highlight of the 2002/03 financial year was the recovery of R17 million in the investigation into corruption in the
Department of Correctional Services (DCS). SIU investigators found that doctors and DCS officials were colluding to
defraud medical aid schemes by submitting false claims.
To date the SIU has recovered R17 million in the form of acknowledgements of debt from six doctors. In one case a
doctor had defrauded R7,6 million from medical aid schemes. He has signed an AOD for this amount.
The SIU has worked with the DSO (Scorpions) and the police to ensure that those involved are criminally charged
where warranted.
From the investigation it is clear that this is a widespread practice throughout the DCS and it is anticipated that even
larger amounts will be recovered in the future.

Recoveries and savings to the state
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Last year the SIU set itself targets to achieve:
R40 million in recoveries of cash; and
R60 million in savings (including prevention of loss) for the state.
It managed to exceed these targets by
recovering R37,5 million;
and saving R90,5 million.
Thus in total the SIU recovered or saved the state R128 million. (unaudited figures).
The most important cash recoveries were:
R17 million in the DCS investigation mentioned above; and
R14 million recovered during the ghost worker investigation in the Limpopo Province.
The most significant savings were:
R75,4 million by securing the assets belonging to Agri-Eco, a state controlled s21 company in the Free State Province;
and
R14 million in the Namaqualand Housing Project. Contractors were forced to honour a contract to build houses after
they had ceased all work when they received payment in advance.

Other action taken

The Limpopo license investigation resulted in the revoking of 1400 licenses. Another 1600 licenses are due for
cancellation soon, while a further 7000 licenses have been identified as potentially irregularly issued.
In the Nontenja matter, a member of the SIU was actively involved in preparing the criminal case docket against Mr S
Nontenja. Mr Nontenja had defrauded the Department of Justice of R19 million. As a result of the SIU's efforts, he was
sentenced to 25 years in prison and his assets were forfeited.
The SIU has also worked closed with the SAPS, the DSO (Scorpions) and the Asset Forfeiture Unit (AFU).

Partnerships to fight corruption

During the past year the SIU developed particularly close working relationships with several state institutions to fight
corruption, including:
DCS that agreed to help fund the establishment of a special project team in the SIU to focus exclusively on investigating
corruption in prisons;
The Limpopo Department of Transport that is helping to fund the costs of the investigation into all licenses issued in the
province between 1994 and 1999;
The KZN Department of Housing that is helping to fund the costs of the investigation into abuse of housing subsidies in
the province; and
The Joint Anti-Corruption Task Team (JACT) established by law enforcement agencies to tackle corruption in the
Eastern Cape. The SIU played a key role in providing the infrastructure for JACT, including office space and
administrative support. Eight SIU members have been seconded to work full-time on JACT.

Capacity Building

During the past year the SIU experienced massive growth in its staff complement as a result of the filling of vacancies
and the funding received from other state institutions.
The number of permanent staff has grown by 40% from 74 to 103 while the total staff complement (including contract
workers) grew even more rapidly by 58% from 84 to 133.

Establishing a national presence

During the past year the SIU has established regional offices in Pretoria and Durban to ensure that it delivers a better
service to state institutions in those areas. It is anticipated that further offices will be established in Cape Town and
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Mpumalanga within the next year.
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“The objective of this drive, 
themed “Prosecutors without boundaries", 
is to strengthen co-operation to deal more 

effectively with trans-national crime” Adv Vusumzi Patrick Pikoli
National Director of Public Prosecutions

The National Director and his delegation attended the
Heads of Prosecuting Authorities Conference (HOPAC) 
during September 2005, where a paper was delivered on 
the Legal Liability of Prosecutors This biannual 
conference was an ideal opportunity for Heads of 
Prosecuting Authorities to meet and share information on 
the running of their respective Prosecuting Services as 
well as to consider ways to ensure more effective co­
operation in dealing with trans-national organised crime

The National Director and a delegation of two senior 
members of the National Prosecution Service (NPS), 
attended the Second World Summit of Attorneys-Ceneral, 
Prosecutors-Ceneral and Chief Prosecutors in Dohar, 
Qatar in November 2005, where a paper was also 
delivered on behalf of South Africa This gave the National 
Director and his delegation an opportunity to engage with 
their counterparts on matters of mutual concern, as well 
as to share best practice and experiences.

The National Director also hosted a meeting with a senior 
member of the International Criminal Court (ICC). This 
meeting dealt with the relationship between the NPA, 
South Africa and the ICC A request has been made to send 
Prosecutors to the ICC to develop skills to prosecute 
crimes of human rights abuses This issue is currently 
being dealt with

Guidelines for the prosecution of cases arising from 
conflicts of the past and which were committed before 
11 May 1994

In his statement to the National Houses of Parliament and 
the Nation on 1 5 April 2003 the President, among others, 
gave Government's response to the final Report of the 
Truth and Reconciliation Commission (TRC) regarding the 
handling of cases arising from conflicts of the past which 
were committed prior to 11 May 1 994

The essential features are the following:
It was recognised that not all persons availed 
themselves of the TRC process for a variety of reasons 
ranging from undue influence to a deliberate rejection 
of the process.
A continuation of the amnesty process cannot be 
considered as this would constitute a suspension of 
victims' rights and would fly in the face of the TRC 
process The question as to the prosecution or not of 
persons who did not take part in the TRC process, is 
left in the hands of the prosecuting authority, as is 
normal practice
As part of the normal process and in the national 
interest, the NPA, working with the Intelligence 
Agencies, will be accessible to those persons who are 
prepared to unearth the truth and who wish to enter 
into agreements that are standard in the normal 
execution of justice and are accommodated in our 
legislation
Following Government's response to the final Report of 
the TRC, and because it is important for the 
prosecuting authority to deal with these matters on a 
uniform basis in terms of specifically defined criteria, 
the National Director, with the concurrence of the 
Minister for Justice and Constitutional Development 
and after consultation with the various Directors of 
Public Prosecutions issued prosecution policy and 
policy directives in terms of section 1 79(5)(a) and (b) of 
the Constitution regarding the handling of such cases 
arising from conflicts of the past This prosecution 
policy and policy directives, which must be observed in 
the prosecution process, were tabled in Parliament 
towards the end of 2005 and came into operation on 1 
December 2005. During January and February 2006 
the NPA briefed the Portfolio Committee on Justice and 
Constitutional Development and the Committee on 
Security and Constitutional Affairs of the National 
Council of Provinces regarding the contents of these 
directives I am sad to report, as at the time of writing 
this report, that not much has been achieved in this 
regard despite all the attempts that have been made in 
taking this matter forward.
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PRIORITY CRIMES 
LITIGATION UNIT

ADV ANTON ACKERMANN SC

HEAD: PCLU

NSSD 38
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PERFORMANCE AGAINST 
TARGETS: 2004 / 2005

TRC Prosecutions
Audit of 300 cases on hand in NPA structures.

Closure of 167 cases. No grounds for prosecution. 

Prosecutions instituted in S v Terre’blanche, S v Blani and S 
v Nieuwoudt & 2 Others.

Further prosecutions put on hold in November 2004 
pending the formulation of guidelines.

Assistance provided to reconvene Motherwell amnesty 
hearing.

Constitutional Court grants State leave to appeal in 
S v Wouter Basson.

NSSD 39

VA GX
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PERFORMANCE AGAINST 
TARGETS: 2005 / 2006

TRC Prosecutions
Failure to finalise guidelines results in no further 
prosecutions being instituted.

Late 2005 Constitutional Court sets aside TPD and SCA 
rulings in respect of jurisdiction for conspiracies for 
external crimes in S v Wouter Basson.

Missing Persons
Remains of 23 victims located and exhumed. Forensic 
analysis in progress to confirm identities.

Official hand-over of remains of five victims at special 
national ceremony.

Financial assistance provided to families.

Liaison with stakeholders re memorialisation.
Partnership with Argentine forensic anthropology team. 43
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/Z56 forms

Office of the Head 

Priority Crimes Litigation Unit 

VGM Building 

PRETORIA

P. 0. Box 752, 

PRETORIA 

0001

VGM Building 

Hartley St.

Weavind Park 

0001

Pretoria 

South Africa

TO: DR MS RAMAITE

CC: ADV VP PIKOLI

CC; ADV K PILLAY

FROM: ADV AR ACKERMANN SC

SUBJECT: 1. DETAILS OF TRC CASES CLOSED BY THE
PCLU

2. REAPPOINTMENT OF SENIOR SUPER­
INTENDENT BRITZ

DATE: 30 OCTOBER 2006

Tel: (012) 845 6474
1. On 25 October 2006, the PCLU was requested by the "TRC 

Committee" to furnish more details regarding all the cases which the 
PCLU had declined to prosecute. The PCLU was also requested to 
furnish the background which led to the prosecution of one Blani.

2. TRC CASES CLOSED

2.1 Death in detention Ahmed Timol

2.1.1 This death in detention matter goes back to 1971.

2.1.2 The nephew of the deceased requested that an allegation 
that one of the police officers who had interrogated the 
deceased had confessed to a journalist be Investigated.

2.1.3 The DSO traced and interviewed the journalist who denied
the allegation, There was no other evidence to prove

c
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deceased had definitely been murdered and all other crimes had prescribed,

2.1.4 The matter was therefore closed.

2.2 Death in detention of Steve Blko

2.2.1 Mr Ngcuka asked that this matter be investigated because of its high profile,

2.2.2 The DPP: Eastern Cape had recommended that no prosecution be instituted due to 
lack of evidence,

2.2.3 It was established that all the doctors who had treated the deceased were dead, except 
for the Chief State Pathologist, who, when consulted, conceded that he could not 
exclude that the injury to the deceased’s head could have been accidentally caused.

2.2,4 The police officer In charge of the interrogation who was responsible for making the 
decisions as to whether the deceased should receive medical treatment himself died 
after he was denied amnesty by the TRC.

2.2.5 The evidence against the remaining police officers only established culpable homicide 
which had prescribed In 1997.

2.2.6 The NDPP made a press statement to the effect that no prosecution was possible. An 
NGO organization obtained the opinion of Adv Trengove who also concurred with the 
decision.

2.2.7 Subsequent to this decision, the police officer who transported the deceased to Pretoria 
also died.

2.3 Carl Niehaus

2.3.1 A member of public asked for a prosecution after the media published an interview with 
Cari Niehaus in which he alleged that he had been tortured during detention.

2,3.2 Mr Niehaus was consulted and did not desire prosecution.

2.3.3 File closed.

2.4 Skoulides

2.4.1 Skoulides had been convicted of murder.

2.4.2 After his release from prison, his sister alleged that he had been framed by the COB. 
There was no evidence to substantiate this claim and It was suspected that the purpose7 
of the allegation was made so as to have the convict's criminal record deleted so that 
he could emigrate to Greece.

2.4.3 The file was closed. \

124



322

2.5 Nelson Sithole

2,5.1 The deceased was a Cape Town activist. He was killed outside his home. No 
perpetrators were Identified and arrested by SAPS.

2.5.2 His lawyer alleged that the perpetrators were known to SAPS.

2.5.3 The DSO interviewed the eyewitnesses, perused the SAPS docket and interviewed a 
convicted prisoner whom the lawyer claimed knew about the case. The prisoner denied 
all knowledge of it. The witnesses had not identified the attackers. SAPS were of the 
view that the deceased was the victim of a criminal gang which was terrorizing that 
area. An Identification parade had been held to see if the victims could identify 
members of the gang who were in custody on other charges but with negative results.

2.5.4 File closed.

2.8 Pro Jack

2.6.1 A person was refused amnesty for the murder of a Western Cape activist.

2.6.2 TheTRC asked that this matter be looked into.

2.6.3 The DSO investigated the matter and came to the same conclusion as the TRC’s 
Amnesty Committee, to the effect that the amnesty applicant had lied In respect of each 
and every material aspect relating to the murder of the deceased. There was no 
acceptable evidence to prosecute him or any other person and the file was closed.

2.7 AM Zulu

2,7.1 A convicted prisoner was refused amnesty for his role in the killing of a number of 
people in the Table Mountain area.

2.7.2 The TRC: KZN recommended that this matter be looked into further.

2.7.3 The convicted prisoner was an unreliable witness in his amnesty application and there 
was no other acceptable evidence Implicating the persons whom he alleged had taken 
part in the attack with him.

2.7.4 The file was therefore closed.

2.8 Suit

2,8.1 Representations were made to the NPS by Bult, who alleged that he had been 
assaulted by the police during the Apartheid Era.

2.8.2 His allegations were however not serious enough to warrant investigation by the TRC 
unit which had been mandated by the NDPP only to consider serious human rights
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abuses,

2.8.3 The file was therefore closed.

2.9 Castro Khumalo

2.9.1 The victims requested that a prosecution be instituted.

2.9.2 The deceased was a member of a group of activists who had been killed by the 
Security Branch.

2.9.3 The perpetrators had however ail received amnesty, but the bodies of the deceased 
had not been traced.

2.9.4 The case was therefore referred to the Missing Persons’Task Team forfurther action.

2.10 Winnie Mandela

2.10.1 She was Implicated in the kidnapping of a youth in Soweto.

2.10.2 These allegations had been investigated bya component of the D’Oliveira Investigation 
Unit It was established that all the relevant witnesses had been extensively 
interviewed and all had been found to be unreliable. Various allegations as to the 
location of the body of the missing person had been followed up with negative results.

2.10.3 There was therefore no reliable evidence to institute a prosecution against 
Mrs Mandela. It was noted that she had been convicted on another charge. The 
allegations that she was involved in the murder of Dr Asvat were also investigated with 
negative results. The allegations of Falati, Cebenkulu and Richardson were also 
looked into and it was found that these three persons were thoroughly unreliable and 
had strong motives to falsely implicate Mrs Mandela.

2.10.4 The file was therefore closed.

2,11 Ermelo Black Cats

2.11.1 The D’Oliveira Investigation Unit had charged members of an IFP grouping called the 
Black Cats for various crimes committed in the Ermelo area.

2.11.2 The investigations had been put on hold pending the finalization of the TRC.

2.11.3 The main 204 witness was interviewed by the DSO and found to be thoroughly 
unreliable,

2.11.4 The TRC had refused to grant him amnesty and the DPP: KZN had also rejected 
similar allegations made by him relating to activities in KZN.

2.11.5 The witness also indicated that he would not testify unless he was released from prison
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first. There was therefore no evidence to prosecute and the file was closed.

2.12 Chadwick

2.12.1 The accused was a UK citizen who absconded to the UK after being indicted for the 
murder of two suspected IFP supporters.

2.12.2 The DPP: Pretoria applied for his extradition which he resisted in the UK for a period of 
almost eight years.

2.12.3 When his final appeal against extradition was exhausted, the UK authorities requested 
an undertaking from the NPA that the evidence available was sufficientto ensure this 
conviction.

2.12.4 A key witness had retracted his statement and there were other evidential problems. 
The original extradition application had to be abandoned although a new witness had 
been found. The UK authorities indicated that a fresh extradition application would 
have to be lodged before extradition could be granted on his version. Given the fact 
that the accused had been In custody for several years, combined with the fact that 
there was medical evidence suggesting that he could have been insane at the time of 
the crimes, it was not considered worth bringing a fresh application.

2.12.5 The Acting NDPP confirmed this decision.

2.12.6 Interpol has been requested to establish whether there is truth to the rumours that the 
accused might try and return to South Africa. If he were to voluntarily come to South 
Africa, the extradition problems would not apply.

2.13 Anton Lubowski

2.13.1 The original TRC unit was looking into this matter which related to the murder of a 
Swapo leader in Namibia.

2.13.2 A South African Court would only have Jurisdiction in the event of evidence of a 
conspiracy to murder the deceased formulated in South Africa.

2.13.3 All the available evidence was perused. The most likely candidate to have killed the 
deceased was an Irish citizen, Aitcheson, who was arrested in Namibia, but skipped 
bail.

2.13,4 There was no reliable evidence against any other parties and the file was closed.

2.14 Ciskei coup d'etat

2.14.1 The original TRC unit was looking into this matter.

2.14,2 It was established that although certain former Military Intelligence members hady^ 
indicated their intention to apply for amnesty on the basis that the coup had been*
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orchestrated so as to ensure the murder of ANC supporters, they had withdrawn their 
applications.

2.14.3 The former Head of State of Ciskel had been prosecuted for ordering the killing of two 
alleged coup conspirators, but had been found not guilty by the Bisho High Court.

2.14,4 There was no other evidence available to justify a prosecution of any person and the 
file was closed.

2.15 General Basie Smit

2.15.1 Mr Ngcuka asked that this matter be looked into as a result of media attention.

2.15.2 The available evidence as gathered by the D’Oliveira unit was considered and found to 
be inadequate to base any prosecution for a human rights abuse. The suspect was a 
former Head of ths Security Branch.

2.15.3 The file was therefore closed,

2.16 S v Bonqani Wane

2.16.1 This matter relates to the murder of Zolile Sangoni, Zonwabeie Mayapi and an MK 
cadre Gift Mgibe who were killed by Vlakplaas operatives in 1988 in Umtata.

2.16.2 Mr Wana had applied for amnesty but later withdrew his application.

2.16.3 After a careful perusal of the TRO transcript and consulting with all relevant potential 
witnesses it became clear that there was no sufficient evidence upon which prosecution 
of Mr Wana can be instituted.

2.16.4 The matter was then closed.

2.17 Representation by Mr SM Mavuva

2,17.1 Mr Mavuya claimed to have been an informer during 1984 and was applying for 
amnesty and requested protection from members of his community.

2.17.2 We however informed him that we have no such authority and thatTRC committee has 
disbanded. His activity did not amount to any criminal offence thus we could not even 
consider it in terms of prosecution guidelines.

2.18 Representation by Mpho Masemola

2.18.1 This matter arose from a representation by Mr Masemola, a former ANC who claimed 
to have been arrested and subsequently tortured in 1985.

2,18.2 He also claimed that in 1991 members of the Counter Insurgency Unit shot at hin^ 
during a march he had organised. We however informed him that in as far as thek
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torture In 1985 the matter has since prescribed and In respect of 1991 shooting there 
was no evidence to support his allegations as he bases his accusations on 
assumptions.

2.19 . Representation by Mr N Dlamini

2.19.1 Mr Dlamini had made allegations against Swaziland police whom he claimed to have 
sold out some MK cadres during 1985 to 1986. Unfortunately he could not supply us 
with any proof apart from a newspaper article from Times of Swaziland which we did 
not receive,

2.19.2 Apart from lack of substance in his allegations the NPA does not have Jurisdiction in 
crime committed in Swaziland. He could not indicate to us his interest In the matter 
when requested to do so.

2.20 Thabo Armando Siihole

2.20.1 The mother of Thabo requested the NPA to investigate death of his son who died in 
police custody after being arrested for robbery in 1976.

2.20.2 They received a report from Greytown police that he committed suicide by hanging 
himself.

2.20.3 The PCLU could not find any records of the Inquest and the police In Greytown police 
station could not assist us as they could not find any records of Thabo though they 
remember that he was Indeed detained there. The PCLU therefore decided to close 
the file as there was no further action contemplated.

2.21 Murder of Michael Mcetywa

2.21.1 The matter arises from a representation by Zolile Mcetywa who is the son of the 
deceased who was an ANC chairperson in Pongola and murdered in 1993.

2.21.2 A man called Mavuso is currently serving 25 years for the murder.

2.21.3 During his amnesty application which was refused, he implicated a number of IFP 
leaders.

2.21.4 The family of the deceased requested the PCLU to consider prosecution of the 
implicated IFP leaders.

2.21.5 After reading various documents and consulting with Mavuso it transpired that he is the 
only witness who can be used but he demanded that the NPA secures his release 
before he can testify against the IFP leaders.

2.21.6 Apart from his evidence there was nothing to corroborate him. We therefore closed th 
file as there was no further action contemplated.
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2.22 Smit murders

2.22.1 Perpetrators all deceased except one suspect who apparently lives In Australia.

2.22.2 Insufficient evidence to apply for extradition.

2.22.3 Matter closed.

2.23 Refusal of amnesty to the President and other high-ranking ANC officials

2.23,1 The TRO refused amnesty to the President and plus-minus 37 other high-ranking ANC 
members certain of whom held Ministerial positions or other key positions in 
Government.

2.23.2 The TRC found that they had not disclosed that they had committed specified crimes.

2.23.3 There was no evidence implicating them in criminal offences and the file was closed.

2.23.4 The NDPP, Mr Ngcuke, made a media statement to this effect as the DA was making 
an issue of the matter.

2.24 IFP Hit Squads (allegations of Luthuli, Mbambo, Mkhize and Hlongwane)

2.24.1 The DPP: KZN asked that this matter be looked into as a result of the controversy 
which the allegations had caused In the province.

2.24.2 Certain IFP supporters, e.g. Luthuli, Mbambo, Mkhize and Hlongwane had made 
various allegations against high-ranking IFP officials.

2.24.3 Luthuli had been used as a witness in one case, but the accused had been acquitted 
and Luthuli was found to be an unreliable witness by the Court.

2.24,4 A Deputy in the DPP’s Office: KZN had considered all the allegations and had declined 
to prosecute as a result of the discrepancies between the versions of the accomplice 
witnesses.

2.24.5 After their release from prison, Mbambo and Mkhize were interviewed and indicated 
that they did not want to testify In any matters. Hlongwane had been refused amnesty 
and indicated that he was not prepared to testify unless released from prison. He had a 
poor reputation for reliability.

2.24.6 There were therefore no reliable grounds upon which the decision of the DPP: KZN not 
to prosecute could be reversed and the file was closed,

2.25 Bombing of Early Learning Centre and other Western Cape CCB activities

2,25.1 A request was received from the Legal Resources Centre In CapeTown requesting that 
CCB members who had been refused amnesty for the above case be
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2.25,2 It was established that the main perpetrators had either been granted Indemnity under 
the IndemnityActorin terms of section 204 of the Criminal Procedure Act, arising from 
their testimony in the Wouter Basson and Ferdi Barnard prosecutions.

2.25,3 The only persons who could be prosecuted were Ferdi Barnard and the whistle-blower 
who had assisted the victims,

2.25.4 In the case of Ferdi Barnard, he was serving a lengthy gaol sentence in C-max. Were 
he to be charged, he would have to be transferred to Cape Town, posing a burden on 
Correctional Services. Any sentence he would have received for this case would run 
concurrently with his current sentence. No useful purpose would therefore be achieved 
by prosecuting him.

2.25.5 The prosecution of the whistle-blower would undermine reconciliation.

2.26 Plus-minus 80 cases against members of the Liberation Movement

All these cases were investigated by SAPS and closed by Ackermann for a number of 
reasons, i.e, offences were not of a serious nature, amnesty had been granted to the 
perpetrators or the perpetrators could not be traced.

2.27 SvBlani

2.27.1 The two deceased were an elderly married couple who resided on the farm, Enhoek.

2.27.2 The accused was associated with an organization known as the "Addo Youth 
Congress”.

2.27.3 At a certain stage the accused conspired with other members of the organization to 
attack the farm of the deceased.

2.27.4 On the night of 17 June 1985, the accused and his co-conspirators armed themselves 
and travelled to the farm of the deceased.

2.27,5 Upon arrival, the group cut the telephone connection to the farm and proceeded to the 
farmhouse.

2.27.6 The group then broke into the house despite attempts by the deceased to defend 
himself with a firearm.

2.27.7 Both deceased were assaulted and killed inside the house.

2.27,8 The group ransacked the house and removed certain items,

2.27.9 The Murder & Robbery Unit In Port Elizabeth originally investigated this matter. X\

2.27.10 The suspect was linked to the crime by fingerprint evidence. 7.
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2.27.11 A warrant for his arrest was obtained but not executed, because he could not be 
traced. This warrant was never cancelled by SAPS.

2.27.12 As a result of Commissioner Fivaz’s instruction of 7 November 1996, namely that all 
cases be referred to Dr D'Oliveira’s Unit, the docket came into possession of Britz. 
The investigation diary of the docket confirms that on 16 July 2003, Director Nel 
received It for further Investigation. Director Nel established that certain suspects 
were still outstanding on warrants and thereafter traced them. He thereafter furnished 
the Serious & Violent Crimes Unit in Port Elizabeth with copies of the witness 
statements with instructions to trace the suspects and witnesses.

2.27.13 In 2003, Britz referred the docket to the PCLU, requesting a prosecution of Blani on 
the basis that he had been traced by SAPS and had not applied for amnesty. This 
case is reflected as case No 266 in the SAPS register.

2.27.14 On 25 January 2005, the accused pleaded guilty and received a partially suspended 
term of imprisonment.

2.28 The reappointment of Senior Superintendent Britz.

2.28.1 At its last meeting, the Committee was informed by Assistant Commissioner Jacobs 
that Senior Superintendent Britz would be reappointed to investigate the dockets in 
possession of SAPS.

2.28,21 wish to express my concern at this. Britz was a former member of the Security 
Branch, who, prior to the PCLU being involved with TRC cases, assisted the DPP: 
Pretoria with cases involving the Liberation Movement.

2.28.3 Former Police Commissioner General van der Merwe had formed an organization 
entitled '‘The Foundation for Equality before the Law” which was Intended to ensure that 
no further prosecuttons of Security Branch members would take place.

2.28.4 When I and my staff were appointed to take over the TRC cases in the DPP Office: 
Pretoria, we gained the firm impression that Britz was not only very sympathetic 
towards this organization, but had regular contact with General van der Merwe.

2.28,5 In particular, Britz tried to persuade me and my Deputy on numerous occasions that 
there was a provable case of terrorism against President Mbeki arising from the 
landmine campaign. This was raised in the context that were Security Branch 
members to be prosecuted, the President would also have to be charged. It was clear 
that he was against prosecutions of Security Branch members. Despite his claims, he 
could never produce a docket implicating the President. At one stage, he Informed me 
that the docket was with General van der Merwe and his legal advisor. This raises a 
very serious question as to how an official police docket could be retained by General 
van der Merwe, who was not entitled to possess police material after his retirement 
from SAPS.
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2.28.6 When the issue of prosecuting Security Branch members for the Pebco 3 incident was 
raised with their lawyer, he immediately indicated that he was preparing to submit a 
docket calling for the prosecution of the President. I can only draw the inference that 
sharing of Information took place between Britz and Van der Meiwe.

2.28.7 The issue of the prosecution of the President was raised at the highest level of 
Governmentand resulted in enquiries being conducted by Minister Maduna as well as 
members of the President's office. All parties were satisfied that the NPA had no 
intention of prosecuting the President. In fact, Mr Ngcuka had been provided with a 
report that no such case had been established in the TRO records.

2.28.8 This highly embarrassing incident caused Mr Ngcuka to instruct that Britz vacate the 
offices of the DPP and that all the relevant SAPS dockets be removed. Britz was 
subsequently relocated in the SAPS Crimes Against the State Unit. He requested the 
PCLU to provide written confirmation of the fact that the decision had been taken not to 
prosecute the President. When he received the letter, he tried to persuade the PCLU 
to reconsider Its decision.

2.28.91 therefore believe that Britz lacks the necessary objectivity to be of assistance to the 
Committee and that his reappointment may lead to further controversy as well as the 
potential leaking of information to General van der Merwe.

ADV AR ACKERMANN SC
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AFFIDAVIT 

 

I the undersigned,  

VUSUMZI PATRICK PIKOLI 

 do hereby make oath and state that: 

INTRODUCTION 

1. I am a duly admitted Advocate of the High Court of South Africa. 

2. The facts herein contained are true and correct and are, unless 

otherwise stated or where the contrary appears from the context, 

within my personal knowledge. 

3. On 1 February 2005, I was appointed the National Director of 

Public Prosecutions (“NDPP”) by the President in terms of Section 

10 of the National Prosecuting Authority Act (“NPA”), 1998 (“the 

NPA Act”) as read with Section 179 of the Constitution.  My 

appointment was for a 10 year term as contemplated in Section 

12(1) of the NPA Act. 
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always had a cordial relationship with the Minister and at 

no stage, before this meeting, did the Minister suggest that 

she could not trust me; 

122.3. I refused to resign.  I said that I had no reason to resign 

and that my resignation would not be in the interest of the 

rule of law and prosecutorial independence.  I also said 

that if I resigned, I would be lying to the nation; 

122.4. the Minister said “Vusi this is all about integrity and one 

day I will talk”.  I could not understand what she was 

referring to; 

122.5. the Minister also mentioned that she was uncomfortable 

about being in office at a time when she had to ask both 

my predecessor, Mr Ngcuka and then me to resign and 

she again apologised for her abusive tirade on the evening 

of 19 September 2007. 

23 September 2007 Meeting with the President 

123. I met with the President on 23 September 2007 at about 19h45.  

The President was aware of the Minister’s request to me to resign 
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and I informed the President that I was not prepared to do so.  The 

President advised me that he would suspend me if I did not resign.  

I confirmed that notwithstanding that, I was still not prepared to 

resign and the President then informed me that he would give me a 

letter confirming my suspension.  I waited with the President while 

the letter of suspension was being prepared.  During this time the 

President suggested that the factor that influenced his decision was 

the question of plea bargains and witness immunity.  The President 

did not make any reference to the breakdown in my relationship 

with the Minister.  A little while later, the preparation of the letter 

was completed, the President signed the letter and handed the 

same to me.  My letter of suspension has already been attached as 

annexure “VP1”. 

124. In my letter of suspension, the President records that he 

suspended me because of the breakdown of the relationship 

between the Minister and me and because I entertained the 

granting of immunity to members of organised crime syndicates 

without appreciating the nature and extent of the threat posed by 

such criminals to national security.  Apart from suggesting that one 

of the factors that contributed to the breakdown in the relationship 

with the Minister was my testimony at the Khampepe Commission, 
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no further detail was given of why the Minister contended that there 

was a breakdown in the relationship or why my actions threatened 

national security. 

125. By virtue of what is set out above, I deny the Minister’s allegations 

in paragraphs 130 to 132 of the original submissions and 

paragraphs 68 to 70 of her affidavit that: 

125.1. no detailed reports were provided to her, prior to the 

obtaining of the warrants.  Apart from the detailed briefings 

at the various meetings outlined above, it is clear from the 

memorandum dated 19 March 2007 that the Minister was 

told that we would be applying for the warrants.  At no 

stage has the Minister denied receiving my memorandum 

of 19 March 2007.  Over and above that, the Minister also 

received copies of my 7 May 2007 letter to the President, 

which again alluded to the fact that we intended applying 

for a search warrant.  Furthermore the Minister was not 

only briefed by me but she was personally briefed by the 

investigation team on 25 June 2007; 

125.2. I deny that I showed a lack of respect and appreciation for 
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made available to the public.  I also urge Dr Ginwala to make 

Government’s submissions and affidavits public. 

 
__________________________ 

      VUSUMZI PATRICK PIKOLI 
 

I CERTIFY THAT THE DEPONENT HAS ACKNOWLEDGED THAT SHE 
KNOWS AND UNDERSTANDS THE CONTENTS OF THIS 
DECLARATION AND INFORMED ME THAT SHE DOES NOT HAVE ANY 
OBJECTION TO TAKING THE OATH, THAT SHE CONSIDERS IT TO BE 
BINDING ON HER CONSCIENCE AND THAT THE DEPONENT 
UTTERED THE FOLLOWING WORDS “I SWEAR THAT THE CONTENTS 
OF THIS DECLARATION ARE TRUE, SO HELP ME GOD”.  I CERTIFY 
FURTHER THAT THE PROVISIONS OF REGULATION R1258 OF THE 
21ST JULY 1972 (AS AMENDED) HAVE BEEN COMPLIED WITH. 
 
SIGNED AND SWORN TO BEFORE ME AT                                            ON 
THE       DAY OF                                             2008. 
 
 

________________________________ 
COMMISSIONER OF OATHS 

163



164



165



166



167



168



169



170



171



P:b,;,te B:oc 
?l'i's1Dcts-.:ik \s ~ 

National Ci:Jmmissionsr Sslsbi 

{012) 3\'.lS 1515 

At!vocats VP Pikoli 
National Qirector of Pub/fc Prosecutions 
Private Bag x 752 
PRETORIA 
0001 

(BY teiefax No. 846-7291) 

Dear Advocate Pikoli 

OUTSTANDING TRC CASES 

THE ~-JA'f!Ot•iAl co·M/,/,JSSION~P. 
DJE NAS!t'.)N;LE KOMMlSS.O..R!5 

PRETO'Rf,; 

I have been briefed on the fast meeting of the Task Team set up in terms of 
the Cabirie! guidelines on outsta:nding Trulh and Reconciliation Commission 
(TRC) matters. 

It was. brought to my attention !ha! in. Sv Olto. ( complainant Rev, F Chikane) a 
decision on prosecution was taken wi!liolrt consultation wi!h the r$$pective 
Departments. 

I havB ~sisted lhat the complainant be consul!ed in terms ofthe guidelines on 
the basis that the Directors-General will have an opportunity to provide input 
before a decision on prosecution is taken. . 

I am' also 1.inder the impression that there is no eommon understanding on !he 
proce1;s to be followed. 

My understanding was that the offieials designated on the Task Team by the 
Directors-General will provide recommendations to the Directors-General who 
will, as a collective, /:ildVise the Nafional Prosecuting Authority as the decision 
maker on prosecutions. 
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11'1 my view a comprehensive report such as the one directed io the NPA, dated 24 November 2006, anci revised on 29 November 2006, sh9Ulci be disowsse,:J by th€! .Directors0 General. 

Although I do not Insist on a meeting of \he Directors-General after each meeting of our officials, I deem .it necessary that !he substantive reports and reoommendations of the officials should be discussed by the Directorss General before a decision is made, 

I am of opinion that the Directors-General should meet as soon as possible to provide guidance on the procedures to be foHowed by !he officials in the Task Team. J ,~· 
f am a!sJ:J of the opinion that the Chikane matter should be discussed, bo'Ji in terms of the procedures followed, and the way forward. 

I have requested the NPA to conveAe a meeting as soon as roossibte, and trust that you will be in agreement with that reque.$1, 

\/Vlth kind regards. 

J,$.SELEB! 
, NATIONAL COf.;MISS!ONER 
~ 

NAT! AL COMMISSIONER 
Date: <,,, 1 9-, f <> -q. 

PCJ 3148 

,, 
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Vicrorio & Griffilh, 
Mxenge Bu1ld!ng 

123 Wesfbk~ Avenue 
1"V.eovind Pork ' • 

P/liog X752 
Pretoria 

0001 
Tel: (012) EMS·6QOO 

fo,.; (Ol2J ll4$•7291 
www.r.po.gov.zo 

Office of the 
National Director ()f Public Prosecutions 

:...I~~~ e·NJJiir,!11)\ fro~ec~llnq .lurh-t:ri,Y.cl Soolh Altir-a \4up1•.Jik,l,I, ~b,t,u:,hili bol/,;oolli Afriko !lie lfo$itinD!Ei VeMlgln~sge.,;og von Slliii,Mrlko 

Mr .J,S. Se!eb! 
National Commissioner South Afrlcan Police Si,rvk:e 

. Fax no.: (O'f2} 39.3 • 1530 

DMr CommissioHer Selebi 

Ri,: OUTSTANDING TRC CASES 
Your letter of 8 Febr~ary 2901 refers. 

il Fabruary 2007 

J advJs,, that it is dear that our u11der$!amllng tr! the rnaild'1tt1! of !he 
tas.k team, as well as the guidelines that Gabinei approved, «re, not !\'la sama. In the circumstances, this matter, aa well as other issues that hi;!Ye emerged In the cour$e of the NPA dealing with the TRC cases, are currently being taken up with the Minister of Justice and Constitutional Development 

Kind regards 

✓-~· 
AOV. V.P. PlKOU 
NATIONAL DIRECTOR OF' PIJBL.IC PROSl:CU'l"lON DATE: H.~1,..2.. .. .,,7 

"f;;g:if.11{:,:,-l';'!/o\0 l/:1: 1:1n:m 'tl.Jt .:~-."i,i.-;:; ~~/i.,f.:/'1° 

P.01 
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Special Investigations Unit, Asset Forfeiture Unit, Priority Crimes Litigation^Qvl|ness Protection Unit, Directorate of Spec FA34 3/12/20, 00 32

Prr<" PARLIAMENTARY
X 11 KJ monitoring group

Special Investigations Unit, Asset Forfeiture Unit, Priority Crimes Litigation Unit Witness Protection Unit, Directorate of Spec
£ This premium content has been made freely available

Justice and Correctional Services
03 May 2007

Meeting Summary
A summary of this committee meeting is not yet available

Meeting report

JUSTICE AND CONSTITUTIONAL DEVELOPMENT CONSTITUTIONAL COMMITTEE
3 May 2007
SPECIAL INVESTIGATIONS UNIT, ASSET FORFEITURE UNIT, PRIORITY CRIMES LITIGATION UNIT WITNESS PROTECTION UNIT, DIRECTORATE OF SPECIAL OPERATIONS ANNUAL REPORTS & BUDGETS

Chairperson. Ms F Chohan Khota (ANC)

Documents handed out:
Special Investigations Unit presentation
Seizing Criminal Assets to fight Crime Asset Forfeiture Unit presentation
Priority Crimes Litigation Unit Report
Witness Protection Unit Report
Directorate of Special Operations Report (handed cut 2 May)
Directorate of Special Operations presentation
Specialised Commercial Crime Unit presentation

^eclalised Commercial Crime Unit

Audio Recording of the Meeting

SUMMARY
Various units of the National Prosecuting Author ty briefed the Committee on their work in 2006 /2C07

The Special Investigations Unit worked with departments Io assist them In implementing better systems to deal effectively with the threats of corruption The staff and project profiles were tabled and explained Projects involving 
Departments of Social Development Transport Housing Correctional Services and the Special Pensions Fund were detailed Achievements included savings of R231 million, prevention of future losses of RI B billion and cash 
recovery of R14 million A completely clean audit report was achieved It had excellent relationships with other departments and investigators Challenges included the need for legislative amendments to deal with litigation streai 
the proclamation process and coping with rapid growth

The Asset Forfeiture Unit had argey exceeded its targets It had placed R760 million under restraint The Criminal Assets Recovery Account had received payments of about R120 million Mcsl of the funding was usee to fight ci 
but ether payouts assisted victims of crime The Unit had obtained 31 judgements and several important principles had been affirmed Some cf the urgent matters were tabled and explained Because ihe Unit d d not do Ils own 
investigations or prosecutions It was vital to establish good relalionsh ps
Questions by members related to the profile of the units the vacancy rates how money seized would be used the reactive nature of the Units' work the need to establish shelters for domestic violence in Northern Cape the curr 
situation In regard to Special Pensions disciplinary hearings against public servants committing fraud and the need tn keep the focus of departments funding Ihe Special Investigations Unit

The Priority Crimes Litigation Unit described its scope and function The work of the Missing Persons Task Team was outlined Prosecutions involving nuclear non proliferation chemical and biological non proliferation and merce 
activities were tabled and explained Challenges included the need for adequate and skilled staff better cfiice spare and Ihe reed to address delays In Truth and Reconc llaticr Hearing prosecut ors Security issues were a so cr

The Witness Protection Unit had a supplementary mandate to transform redesign and modernise and set standards In relation to protection of witnesses and enhancement of criminal justice It hoped to enhance confidence In th 
criminal justice system and the programme and Io achieve effective administration and financial management and an Integrated law enforcement approach Protection should be effective as a too! in combating crime The 
achievements and performance for Ihe current cycle were tabled No witnesses were threatened, harmed or assassinated In the past six years and there had been only 3% voluntary walk-offs The cycle time had dropped There 
90% conviction rate for the accused It currently handled 229 witnesses and 26B related persons

Questions were asked on the delays In prosecuting the Truth and Reconciliation (TRC) matters the cost of protecting witnesses whether the Unit s own staff were protected Ihe reasons why there would not be prosecutions in tl 
Rashid matter destruct or of documents reatlng to disappearances the reasons for voluntary walk-offs from Ihe protection programme and Ihe role played by Scuth Africa internatlcnal y

The Directorate of Special Operations (Scorpions) targetec criminals who organised and profited from enme It used a multi disciplinary and success driven approach Its key acllv.lles and Impacts were tabled The conviction rati 
iave 80% The value of assets placed under restraint was R550 million R50 million had been directed to the victims of organised crime Drugs valued at over R1 billton had been seized over the last year Explanations and upd 
ere given on some of the major cases being handled Cybercrime and drug trafficking pcsed the largest threats A dedicated administration was set up In October 2006 Challenges included the need to increase effectiveness ir 

investigating and prosecuting organised crime the need to work on creating jurisprudence on the Prevention of Organised Crime Act and also to create law around the Monitoring Act There was a need to match job demand wit 
expertise and to fill B25 posts in the financial year The Directorate was currently standardising best practice and would be writing a practice manual investigating appointing Internal Counsel setting research-based measuremer 
indicators and establishing a training academy

The Ccmm ttee expressed its concerns wth the insinuations that the Directorate was unable to prosecute senior politicians which undermined the integr.ty of the O rectorate and enquired as to any undue pressure Further cone 
were expressed at the focus on high profile cases stressing the need also to pnor.tise low profile cases Clarification was sought on single line jurisdiction treatment of victims of crime developments in the Le.sureNet and Kebbi 
matters and In the Criminal Laws (Sexual Offences^Amendment Bill and Child Justice Bill

MINUTES
Special Investigations Unit (SIU) Briefing
Mr Willie Hofmeyr Head Special Investigations Unit outlined the mandate and functions of the SIU which was set up to investigate corruption and maladministration not necessarily involving criminal offences The primary purp 
was to enable Ihe State to recover money lest because of unlawful act on It was important both to address any direct financial loss and to amend the systems to prevent future losses SIU was increasingly Involved in working w 
departments to assist them in mplementlng better systems Dealing effectively with corruption was vital for departments wh ch faced combined threats of fraud corruption and maladministration extending across several differen 
areas This varied from opportunistic corruption or mure organised exploitation cf systemic gaps Often the problems were detected only when there was an escalating loss This was further compounded by the large number of c 
role players

Effective steps to dealing with corruption therefore required integrated solutions including forensic investigations litigation, systemic improvements and removing corrupt officials The SIU mandate allowed for integrated forensic 
solutions but it would also use other Institutions

One of the key challenges was to buGd sufficent capacity Io deal wth fraud corrupt-on and maladministration There was sliii outsourcing to the private sector but there was increased recognition that SIU couid ensure effective . 
and dalvered value for money This was refected in a significant Increase in the budget from National Treasury (NT) The bueget for the current year stood at R139 7 million An important driver had been the money received froi 
departments who paid the SIU to conduct the investigations and this was currently budgeted for RB4 2 million During the following three years the trend would be reversed as SIU should not become toe dependent or this fundi 
budget would rise to R270 million by 2009/10

The focus of the SIU had been to increase the number of people available to deal with Investigations and staff currently stood at 550 SIU had also expanded to have an effective national presence other than In Northern Cape a 
North West Province
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Mr Faiek Davids, Deputy Head, SIU, presented the project profile of the SIU, noting that It had expanded significantly Many investigations commenced on request of a particular department and across a broad range of frauduler 
activity. The investigations ranged from isolated and focused fraud to widespread systemic fraud Provincial departments would also ask SIU to deal with corruption matters At present there were 88 investigations ongoing, rangii 
one that could take only a few months to a major Investigation involving 200 investigators that could take three years or more There were 14 proclaimed Investigations, which would require accessing of special powers Forty wei 
regionally based They involved 19 departments

Service level agreements had recently been completed with the North West Province, in terms of which a steering committee would be established to screen all forensic Investigations This was a model finding favour also in othe 
provinces

Mr Davids then tabled a number of the projects The investigation into the Department of Social Development was still the largest Investigation, having commenced in 2005 SIU had recommended that over 21 000 public servant 
were receiving grants Illegally, should be removed from the grant system Around 60 000 irregular beneficiaries had been Identified and a further 500 000 might require audit. Cash recoveries amounted to R26 million, actual savi 
R213 million, and preventative savings to R1 8 billion 4 677 disciplinary hearings were prepared, and 2 215 of the 2 675 prosecutions had resulted in convictions.
The investigations had raised awareness of the problem, and this in turn led to strong deterrence. It was important that SIU had been able to Identify systemic gaps and the Department had been quick to correct them

SIU was also investigating the Department of Transport. Over 30 000 non-compliant licences had been identified 55 Driving Licence Testing Centres (DLTCs) had been audited A number of forged foreign conversions had also I 
Identified Challenges included systems and process gaps at the driving licence centres, accessing information on foreign licenses and the cumbersome process of cancellations

The Special Pensions Fund investigation focused on unlawful payment of special pensions to disentitled beneficiaries and the conduct of some board members that may have contributed to the problem SIU was currently auditir 
beneficiaries Challenges here included lack of compliance.wlth the provisions of the Special Pensions Act, political sensitivity and concerns over integrity of officials

The ongoing investigation into the Department of Correctional Services had focused in the past on medical aid. The current focus was on procurement matters, pharmacy procurement and asset management Seventeen matteri 
cumulative value of around R1.1 billion were being investigated. SIU had achieved recovery of R6 9 million in one matter, five criminal referrals for collusion, and thirteen systemic recommendations had been made SIU still requ 
new and wider proclamation over the investigation. Procurement was time consuming and complex and access to Information was difficult.

SIU was also focusing on subsidy fraud in the Department of Housing The Minister had asked for expansion into a national investigation The focus areas would include abuse of the housing subsidy system, the non-delivery on 
contracts, conveyancing fraud and conduct by officials The Department of Housing was funding 50 staff to investigate and SIU was funding 21 staff

Mr Davids tabled and highlighted some of the high level achievements The savings had been R231 million, and prevention of future loss amounted to R1 8 billion Cash recoveries were at R14 million. The target for 2007/08 wai 
billion

Mr Davids was pleased to announce that SIU had achieved a completely clean Auditor General's report, and a strong management chain assured the objectives The Organisational Development process had started late in 200€ 
project profile had expanded significantly, so it was important to build a unit more responsive to the different forensic challenges Implementation of the targets would commence in June

Ir Hofmeyr detailed the overall challenges. SIU had achieved rapid growth and had taken responsibility to ensure that all matters, although perhaps not strictly In the mandate, were taken forward It had been successful In achle 
good relationships with the National Prosecuting Authority (NPA) and the South African Police Service (SAPS). The SIU might require some assistance from this Committee with the Special Pensions Investigation as there were | 
sensitivities, and Mr Hofmeyr asked that any problems and complaints to be referred back to the SIU Because of the huge scale of the Social Grants Investigation around R1 miHion social grants might be removed There had be 
need to make some tough decisions and there were difficulties in recovering the cash from those who had received grants illegally. The process of recovery took substantial time and resources, and so SIU had had to make their 
rather to get people off the payment system, and only then to try to recover the cash

SIU would be needing legislative amendments to deal with litigation issues. The proclamation process was still cumbersome and time consuming, and it could take six months to acquire a signed proclamation The requirements 
Premier to sign a letter of consent for provincial investigations gave rise to many delays SIU was Investigating other possibilities

Mr Hofmeyr concluded that SIU had had a good year and had achieved good successes while coping with the challenges of rapid growth It had managed to lay the foundation for a more effective and larger SIU in future

Asset Forfeiture Unit (AFU) Briefing
Mr Willie Hofmeyr, Head, AFU, stated that the Asset Forfeiture Unit had two overall objectives; to increase the volume of cases, and to do test cases and create legal precedents that allowed for the effective use of the law It was 
Important to get binding appeal court judgments Io determine what the law meant

The AFU had exceeded Its targets over the last couple of years, In the last year it had taken on 253 new cases, and had completed 243 cases Monetary seizures In this year resulted in R760 million being placed under restraint, 
value of completed cases was slightly below target Targets had not been met to pay funds into the Criminal Assets Recovery Account (CARA), largely due to the application for leave to appeal in the Schaik matter.

□ne of the most Important ongoing matters was the David King case, where the scale of litigation was huge, Involving England, Wales, Guernsey and South Africa Mr King had publicly declared his Intention to drag out the case 
next ten years, and perhaps a mechanism needed to be found to try to get litigation ancillary to the criminal trial to be heard In the same forum There did not seem to be an easy answer to the delays under the current system Fi 
Important matters were the Delport matter, Involving Revenue Services and customs fraud of about R35O million, where R80 million had been placed under restraint, the largest figure so far in the AFU's history. The Schaik case 
ongoing

The Criminal Assets Recovery Account (CARA) had received payments of about R120 million, and around R47 million could be paid out in the year. Most of the funds were used to fight crime, but other payouts assisted victims c 
crime

In terms of developing the law, AFU had obtained 31 judgments in the High Court, which probably reflected the fact that the law was becoming more settled There were two Constitutional Court judgments and four in the Suprerr 
Court of Appeal 81% of the cases had been successful Mr Hofmeyr clarified that the litigation often went to ancillary Issues Overall the success rate in Supreme Court of Appeal was 67% About 203 judgments had been given t 
There had been a significant change of attitude in the courts In the last four years and AFU had won far more cases, as the law became more settled and more effective Both the Constitutional Court and the Supreme Court of A 
had affirmed several Important principles

< he important judgments In the last year were tabled and the main principles established in each case were explained There was still no definition of organised crime, and the Mohunram case might still cause difficulties Other 
principles had been more dearly established

Mr Hofmeyr noted that the SIU did not do its own investigations or prosecutions and it was therefore key to establish good relationships with other bodies Around 90% of cases, representing about 30% of cases, emanated from 
and about 8%, representing 67% of value, from the Department of Special Operations (DSO/Scorpions) Other Investigations had emanated from SARS, direct referrals from prosecutors In the National Prosecution Service (NPS 
Reserve Bank, Marine and Coastal Management and the Financial Intelligence Centre

Challenges included the need to expand capacity sufficiently to deal with all the cases currently in court.
The budget would need to be expanded almost eight-fold

Discussion
Mr L Joubert (DA) commented that the report was encouraging He asked about the profile of the SIU

Mr Hofmeyr said that vacancies were a problem, but not so much as In other units of the National Prosecuting Authority because departments would pay for funding of investigations Finding the right skills was a challenge Abou 
of staff were investigators and others included lawyers, accountants and analysts SIU tried not to recruit too much from other law enforcement agencies. There was an ambitious training programme that would be training 120 tn 
SIU had managed to find a mechanism to speed up the process of recruitment, although this was still time consuming

The Chairperson pointed out that one of SIU's focus areas was to train people In other departments and she asked for further details on this

Mr Hofmeyr confirmed that SIU would, during the course of Investigation, be able to isolate lack of systems and skills. Part of Operation Consolidate was to work with dysfunctional municipalities to train their staff and ensure that 
could do the jobs properly

Mr Joubert asked for an explanation on how the money would be used in asset seizure, as in the last year R345 million had been seized but only about R20 million had gone to CARA

Mr Hofmeyr explained that assets were first frozen, and then later forfeited Many of the large cases were heavily litigated for years About 1 100 cases had been initiated and about 800 finalised, but R700 million were assets fro. 
year, which may only be forfeited years down the line Around 550 million had been acquired The court could order direct payments to victims, and the balance would then go to CARA Around R120 million had been paid over tr 
this year. Other money was in the pipeline but there were processes still to be followed before that would end up in CARA.
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Imam G Solomon (ANC) congratulated the Unit on its successes He noted that the future savings were also past losses to the Government He noted that many matters had only reached SIU when the corruption and fraud was 
entrenched, so that there had already been significant losses He asked whether SIU was allowed to monitor or have spot checks over certain programmes where there was potential for large-scale corruption.

Mr Hofmeyr agreed that there were often huge losses in the past and SIU tried to help with them Its role at the moment was mainly reactive Where there were cooperation agreements with Departments, a more proactive role a 
played and It was possible to see where high risk areas lay It had also spoken pro-actively to certain departments where SIU had a sense that there was a problem but It could not force departments to agree The monitoring role 
more for the Auditor General (AG) to undertake SIU was interested In firming up the relationship between AG, the Standing Committee on Public Accounts (SCOPA) and other law enforcement bodies

Imam Solomon commented that there were no shelters for domestic violence in the Northern Cape

Mr Hofmeyr noted that Thutuzela centres were budgeted for in the next few years in these areas.

Mr J Sibanyone (ANC) asked whether the loopholes In the Department of Transport had yet been dosed

Mr Davids replied that In four key areas there were constraints to service delivery, involving Insufficient skills, resources and infrastructure problems, and methods and procedures creating a blockage In the system SIU had 
recommended that minimum requirements should be established at 55 centres, and those centres not complying should be reviewed and their licence to operate reassessed Some of the DLTCs would be investigated in the next 
months The MEC for Transport in Western Cape was keen to pilot a process to look at blockages and change the processes This would be a useful pilot to assess over the next few months

Mr Hofmeyr added that the National Department of Transport could make guidelines but did not have operational control as provinces or municipalities ran the centres The National Department could only close centres down as 
ultimate sanction, but had no capacity to enforce best practice '•

Mr Sibanyone asked for an Indication of the current situation In relation to special pensions He asked whether the delays that hud given rise to complaints Were linked to the comments on the frauds

Mr Hofmeyr said that the Board was currently being very cautious fl 000 applications were submitted In December, just before the cut off date, and although these might have been legitimate claims that had somehow not been k 
in the last ten years, there were suspicions that many could be fraudulent. It was known that criminal syndicates were In possession of party stamps to endorse the applications This was not directly the issue of SIU, but Special 
Pensions had asked for help with the Initial screening

Mr Davids added that because of the strict criteria many of the applications had not Initially complied but SIU was not necessarily aware of widespread delays. He mentioned that there was provision under Section 7 that an appli* 
previously turned down could be re-submitted if new evidence came to light. However, In resubmissions it frequently happened that the new evidence differed radically from that supporting the original request Since the Special 
Pensions could Involve one off cash payments of up to R1 million rand, the Special Pensions administration was cautious that all information must be thoroughly verified

Mr L Landers (ANC) referred to the people who had fraudulently received benefits being removed from the system, as asked whether they were also removed from office as public servants He asked if the SIU was satisfied with 
outcome of the disciplinary hearings He felt it was undesirable to have public servants who had been convicted of fraud to be permitted still to stay in office and earn salaries, or to be re-employed as public servants In other 

partments

Mr Hofmeyr said that departments were assisted with the disciplinary enquiry and investigators from the SIU could give evidence, and had also provided help In training presiding officers However the Bargaining Council agreem 
required the departments to do the prosecution themselves, and not to import prosecutors or presiding officers. Removing Incorrect grants and payments from the systems was of concern to many departments Social grants wer 
major issue and the numbers were huge Around 20 000 civil servants could face civil proceedings. Mr Hofmeyr stressed that not all cases Involved fraud. Many people had Initially been entitled to a grant but subsequently becar 
employed, and may not have been aware that they should have been removed from the system There were a number of grey areas The scale of the problems and the need to establish uniform principles had slowed the invest!*

The Chairperson noted that government was committed to fighting corruption and the presence of the SIU in itself was an Important element of Its success The real success would be when correct systems were In pace when SI 
completed its work in departments She suggested that during the next report It would be useful for SIU to highlight exiting policies, to note what had been monitored over the last few years, and to state whether it had found recu 
of the same Issues, or development of other matters

The Chairperson expressed her concern that pre investigations should maintain the same elements of cooperation It was important not to undermine the good relationships and profile of the SIU.

The Chairperson also noted that SIU had stated that it relied on project funding from departments, and would like to reduce that reliance She commented that the fact of departments putting money or resources into investigation 
an indication that they were committed to taking matters seriously, and commented that if they were not to pay there was a danger that they might lose focus and commitment. She hoped that discussions with Treasury would be; 
In mind Finally she congratulated the SIU on its completely clean Auditor General's report

Priority Crimes Litigation Unit (PCLU) Briefing
Dr Silas Ramaite, Deputy National Director of Public Prosecutions, NPA reported that the PCLU was established in 2003 by Presidential Proclamation It was not an Investigative unit but relied for its Investigations on SAPS and t 
gave guidance to investigators In the drafting of legal processes Its cases were very complex and would not succeed without a multi disciplinary approach It was actively involved with numerous stakeholders and mutual legal 
assistance and extradition It engaged In proposing legislative amendments, conducted legal research and furnished legal opinions and provided assistance to directors of public prosecutions The Missing Persons Task Team we 
established to investigate disappearances between the 1960s and 1996 II was aligned with the Ministry of Justice's Truth and Reconciliation Commission (TRC) unit. Its strategic focus areas were investigative capacity, prosecut 
efficiency, engagement with stakeholders and research and training It was Intended to be a short-term process

The prosecutions relating to nuclear non-proliferation, and chemical and biological non-proliferation were tabled and explained Further cases involved mercenary activities The Unit had also attended a conference on counter tei 
In Namibia Assistance had been provided to the Czech Republic relating to international arms smuggling, and another Involving export of military vehicles to conflict regions in Africa Matters investigated under the Statute of Roi 
were tabled and explained Other matters involved civil litigation, and assistance to a foreign law enforcement agency on human trafficking Research had been done and opinions had been given to the Director of Public Proseci 
and there had been follow up on the TRC prosecutions A number of exhumations had been carried out.

Major challenges Included the need for adequate staff to attend to all cases, Inadequate office space, and delays with TRC prosecutions The PCLU was a small unit consisting of around six advocates. Staff challenges Included 
aching away of highly experienced prosecutors Security Issues were critical Challenges still existed in respect to missing persons outside South Africa, and some cases had not been referred to the TRC The Unit was operat 

.ifectively, however, within the budgetary constraints, and was able to given attention to Its work and to prioritise where necessary

Witness Protection Unit (WPU) Briefing
Dr Silas Ramaite. Deputy National Director, Public Prosecutions reported that the Witness Protection Unit was mandated to act under the Witness Protection Act. Its supplementary mandate was to transform, redesign and mode 
and set standards in relation to protection of witnesses and enhancement of criminal justice

The detailed role of the WPU was tabled but not discussed Dr Ramaite reported that the strategic direction was to transform, redesign and modernise witness protection Weaknesses in the past that led to endangering of wltnej 
had been corrected. The Unit planned to enhance confidence In the criminal justice system and the programme and to achieve effective administration and financial management, and an Integrated law enforcement approach T 
protection should be effective as a tool in combating crime It also sought to reduce witness grievances, to reduce the numbers of witnesses leaving the programme, and to reduce the cycle times The achievements and perform 
for the current cycle were tabled There had been increased confidence in witness protection, and it was clear that witness protection had ensured the successful arrest, prosecution and conviction of a number of accused person 
WPU was setting the best world standards in the redesigning process and was acclaimed for Its operating model as well as Its forms.

Dr Ramaite noted that no witnesses were threatened, harmed or assassinated in the past six years There had been significant reduction of grievances and there had been only 3% voluntary walk-offs The cycle time had droppe 
two years due to phasing In of the After-care and resettlement strategy There was a 90% conviction rate for those accused

WPU had achieved clean audit reports over the past five years from the AG Its protection was acknowledged as an effective tool and assistance had been given to a number of other African countries There was a close relation 
with the International Criminal Court WPU had a high level of training in cooperation with Justice College, and played a major role in developing international best practice guidelines Advanced training on Witness Protection wai 
offered by Free State University

The total number of persons on the programme was 229 witnesses and 260 related persons The challenges were included in the presentation slides, but were not discussed

Discussion
Mr Joubert asked what was causing the delay In prosecutions of the TRC and when these might be finalised

Adv Anton Ackermann, Special Director NPA, replied that in October 1998 the TRC had recommended prosecutions A Human Rights division was established in the NPA to evaluate the cases and to prosecute When the DSO 
created In January 2001 the Human Rights Division was disbanded, and Its work was transferred to the DSO Adv Ackermann, when joining the NPA, was given a mandate In March 2003 to declare priority crimes All 400 TRC 
prosecutions had been Immediately declared as priority crimes In April 2003 the President had stated that there would be no further amnesty processes, and ruled that prosecutions would be instituted and that a number of agen
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must assist In the prosecutions Adv Ackermann personally declined to prosecute 92 cases Sixteen were identified for investigation and potential prosecution On 9 November 2004 Adv Ackermann was stopped when trying to a 
three security policemen and charge them with poisoning of identified people Dr Ramaite had instructed him not to proceed with the arrest, but rather to formulate guidelines how prosecutions should be conducted. This formula! 
took two years In early 2006 the guidelines were approved They did not make provision for a committee, but stated that in the execution of the prosecution duties other agencies must assist A Task Team was established, and e 
number of meetings were held Adv Ackermann commented that it was unfortunate that to date no meaningful results had been achieved from these meetings The Annual Report of 2006 also noted on page 4 that not much had 
achieved, despite all the attempts to take this matter forward He maintained that the PCLU was not the cause of the delays and he suggested that perhaps the National Director of Public Prosecutions should comment further

Adv Vusi Pikoli, National Director of Public Prosecutions, added that this was a politically sensitive issue The legal processes must solve the problem. Whenever there was an attempt to charge members of the former Police Sei 
there was political intervention, and effectively the NPA was being held to ransom by the former generals On the other side the families of the victims were pressing for prosecution The guidelines were not universally accepted E 
some NGOs, including Legal Resources Centre, wished to challenge the constitutionality of the guidelines There were ongoing discussions as to how best to proceed. The President, In addressing parliament, indicated clearly th 
matters would be dealt with, and so this was an ongoing matter

The Chairperson stated that she was aware of some efforts from the Department of Justice She asked that Adv Pikoli provide the Committee with a fun report on the events to date in writing, so that the Committee could try to as 
this clearly went beyond just the one case cited by Adv Ackermann It was undesirable that these problems should still be delaying matters

Mr Joubert asked about the cost of protecting witnesses

Mr Dawood Adam, Head, Witness Protection Unit, commented that witness protection was expensive Each programme must be measured on its own merits and circumstances and different factors would impact. The cost of onr 
witness being protected over a year had amounted to R145 000. The cost of protecting the Boeremag witnesses, without taking accommodation into account, had been In excess of R5 million Factors taken into consideration co 
include salary replacement Another case had required protection for 23 witnesses, involving accommodation in three safe houses

Imam Solomon noted that the security seemed to focus only on the witnesses being protected and asked if protection was also given to officials of the NPA who were responsible for this Unit.

Mr Adam replied that unfortunately South Africa was not yet geared to protection of officials International best practice and guidelines had suggested that corporate identity documents should be provided Security was a challeni 
certain matters were under discussion to ensure that the covert status of the unit was maintained

Mr Landers asked why the DPP had declined to prosecute in the Kalil Rashid matter.

Adv Ackermann responded that this was because the full High Court bench had ruled that the deportation was legal He had studied the documents carefully and the matter had been discussed with the International Criminal Cot 
including the implications of the Rome Statute This was not necessarily done in every deportation matter, but now that the Court had ruled on the matter It was closed

Mr Landers asked which departments had been problematic in assisting with the prosecution of TRC cases He also commented that destruction of documents by SAPS, Municipalities, magistrates' courts and municipalities in re 
missing persons should be sanctioned

Iv Ackermann responded that all Inquest dockets were to be destroyed after a certain time, and the destruction was following this principle However, there had been a circular issued in 1994 to try to halt the destruction of evid'

The Chairperson asked for specific information on problematic cases to be forwarded to the Committee, so that It could try to assist

Adv C Johnson (ANC) asked why the voluntary walk-offs were happening and what was being done to prevent them

Imam Solomon noted that the witnesses would be from diverse cultural and social backgrounds, and this made it important for the Unit to take cognisance of their special circumstances He asked If the walk-offs had arisen as a 
of the difficulties In culture.

Mr Adam responded that around 60% of witnesses related to protection under section 204 Some had come into the programme but had changed their mind after giving statements, and disappeared. Some of the walk offs resulh 
individuals being traumatised by and not able to cope with removal from all support services. He agreed that there were diversity and cultural issues but every attempt was made to try to keep the witnesses In the programme W1 
the witnesses failed to keep to the terms of the programme, the appropriate steps were taken.

Adv Johnson asked if support was being given to TRC victims and families in going though the prosecutions

Mr Adam replied that various NGOs were assisting with support to families.

Adv Johnson asked for what was happening in Rwanda

Adv Ackermann replied that he had written an opinion on the matter and had expressed the view that It was not possible to prosecute in South Africa

Imam Solomon noted that the achievements listed included cooperation to Netherlands, Germany and United Kingdom He asked for specifics of what assistance was given

Dr Ramaite said that South Africa had been instrumental in drafting guidelines, and stated that Europol relied on South Africa to assist in Africa In terms of legislation, operational models and training standards South Africa was 
developing the PCLU to keep pace with the metamorphosis of organised crime, and would continuously monitor this It had given support to Kenya, Mozambique, Angola and Namibia, and would be addressing them on how to o 
establish a unit.

The Chairperson asked that al) investigations pending must be concluded expeditiously, which would be in the best interests of all concerned

Directorate of Special Operations (DSO / Scorpions): Briefing
Ivocate Leonard McCarthy, Head, Scorpions, staled that this had been a year of averages, balance and learning The DSO was Intended to target criminals who organised and profited from crime It used a multi disciplinary an 

.access driven approach to deal with cases more effectively The strategy was to mark down the Impact of. and to drive up the disruptive effect on organised crime

The key activities and impacts were tabled Adv McCarthy noted that the conviction rate was above 60% The value of assets placed under restraint was R550 million, and there were 41 cases, from which R64 million was destin 
CARA DSO had directed R50 million to the victims of organised crime Drugs valued at over R1 billion had been seized over the last year A comparative performance analysis was given over the last three years Although the n 
of investigations had dropped, the conviction rate had been firm and assets under restraint had risen 20% of cases finalised Involved plea-bargaining, about 20% were medium-rated and the rest were massive cases That must 
borne in mind when measuring the statistics. The Fidentla case should not have been allowed to happen; it showed a lack of checks and balances in the system The Schalk and Yengeni appeals were major successes as they 
endorsed the strategy of the investigations.

In relation to the travel fraud, 37 of the 40 Members of Parliament had pleaded guilty One charge had been withdrawn for humanitarian reasons and the other two were facing charges In the Regional Court Adv McCarthy stated 
there had been rumours of involvement of 250 people, but the lists referred to only outlined the transactions used as part of the bigger investigations and did not pinpoint the transactions There had been complaints by some tha' 
Executive had been given a clean bill of health Thorough investigations had been done and Insufficient evidence was available to warrant prosecutions He asked that the prosecutors now be given a proper chance to do their w>

Adv McCarthy detailed some of the matters currently being handled by DSO Mr Rautenbach was a fugitive of justice The DSO was ready to prosecute on numerous charges and had applied for his extradition The NDLC Invest 
had shown how an intricate web of corruption involving seven countries could be created This matter was still to be decided In the Shaik cases none of the benefits or loans were reflected in local or foreign tax or disclosure race 
and this was Important as around the world prosecuting authorities were focusing more on disclosure records. In the Yield case, the prosecutors had been asked to write a report on how they had worked with mutual legal assists 
and to detail the excellent cooperation The drug cases illustrated that the major drug dealers were outside South Africa, and that drug trafficking was the biggest organised crime threat in South Africa and around the world Cybt 
was another huge threat, as evidenced by the recent scam targeting bank customers, which resulted in around 25% of all bank clients being persuaded to give their details to an International syndicate The challenge for law 
enforcement was to use technology to trace the physical location of criminals The DSO had managed to give measurable results Details were also given In brief of the Kebble matter

Adv McCarthy noted that several national and international partnerships and agreements were also in place It was impossible for DSO to make Impact unless it had sound relations with international agencies The internal busin- 
was tabled There were currently 475 staff, of which 121 were unfunded until last year 142 positions were created on 20 November, and the challenge would now lie In filling those positions 625 positions should be filled by the e 
the financial year Details were given of the gender and racial breakdown

A dedicated administration for DSO was set up on 26 October 2006. Treasury had approved a separate bank account and estimate of national expenditure for DSO funds The main spending drivers were compensation, goods a 
services and capital assets 30% of the goods and services budget was spent on professional services, which basically involved forensic companies and lawyers This was rather high but necessary in light of the capacity constre 
40 staff had been lost during the course of the last year, and 36 new staff appointed, and the turnover of 8% was well within the norms
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Challenges included the need to increase effectiveness in investigating and prosecuting organised crime the need to work on creating jurisprudence on the Prevention of Organised Cnme Act, and also to create law around the 
Monitoring Act Not enough had yet been done to maximise international assistance A major challenge would lie in matching job demand with expertise Some of the solutions proposed included standardisation of best practice r 
writing a practice manual DSO would like to set up its own internal Counsel capacity Agent evidence drug smuggling racketeering and trials had been successfully worked on in the last year DSC hoped to be able to set resea 
based impact measurement indicators Adv McCarthy noted that the decision by Cabinet was in the process of implementation and he hoped that there would be a single line of command and the jurisdictional sanctity of Chapte 
should be retained The new posts would be filled and DSO would be establishing a training academy

Discussion
Mr Joubert asked out why DSO had chosen the name Red Cross for the drug-finding operation

Adv McCarthy replied that there was no special significance to the name Red Cross and investigators would often deliberately choose a name that was totally unrelated to the subject matter to preserve confidentiality This partici 
name came about as DSO wanted the people involved in drug trafficking to feel the effects of their actions

Adv Johnson referred to the newly created 146 posts and asked if these posts added to the civil litigation establishment

Mr Adrian Mopp Regional Head DSO replied that the civil litigation would be accommodated under the 142 posts and also under the 153 posts especially earmarked for this purpose *

Mr Joubert was curious as to how Mr Kebble had operated and achieved what he had done before the investigations

Mr Mopp replied that the trial results were still awaited He noted that so far three main points could thus far be isolated the use of false brokerage notes how boardroom corruption could be constructed and lastly the lack of due 
diligence In certain areas of the corporate world in South Africa He added that a workshop audit had revealed tremendous vigour and positive attitude in the DSO which was clearly maturing well

Imam Solomon asked the DSO to further explain the meaning of the single line of jurisdiction

Mr Mopp replied that he did not want to pre-empt the position but presently the operational decisions were taken under one line of command This was a model that the world was adapting so the view in the DSO was supporting 
model

Imam Solomon noted that the mandate of the DSO appeared to target the high profile cases He did not agree with this approach since this implied that the problems of people in the communities were being marginalised He sa 
there were significant problems with gangs in townships

The Chairperson agreed that gangs in townships were not receiving sufficient profile or attention She was of the opinion that these should be prioritised as this would enable politicians to discuss the issues in an effort to better li' 
all people Most importantly this would show that the institutions created by government were not only for high profile issues but also for those in the street

1v McCarthy replied that DSO realised that in the Western Cape it had not yet come to grips with the management of organized crime but it had established and was trying to work in clusters that complemented the work being 
;SO did acknowledge that it had neglected a certain segment of the market and would address the gap He further said that the point Mr Solomon had raised was taken to heart This was work in progress and the next time DSC 
appeared before the Committee it should have some progress regarding the lower level offences

•
Imam Solomon asked if DSO policy towards victims of crimes matched the SIU policy of funding organisations that gave victim support

Mr Mopp replied that DSO did not fund organisations, but would instead get an order for compensation under section 300 of the Criminal Procedure Act, and the money went to the victims

The Chairperson remarked that she was aware that there was an appeal pending in the LeisureNet issue and asked for details

Adv McCarthy replied that this matter was not finalised He could confirm that application had been made for leave to appeal which had been granted and the appeal would proceed on both conviction and sentence However tl 
judge in the court a quo was still charged with an enquiry from the original matter The OSO would consider its position and was currently preparing on questions of law which it would request the Supreme Court to resolve inclut 
money laundering charges as well as the sentencing issues

Mr Mopp added that the legal and operational grounds indicated that DSO would be perfectly entitled to call for an increase in the sentence

The Chairperson remarked that she was well aware of the comments about the Travelgate incident but expressed her disquiet at the insinuations that those high up in the ANC echelons were immune to prosecution and would r 
pursued She asked DSO whether the Directorate or any of the prosecutors were facing any pressure She remarked that this was an ideal forum to air any grievances or note anything untoward as the Committee would not proti 
party If DSO was unable to prosecute, it would greatly undermine the integrity of the DSO which it had painstakingly worked to achieve

Adv McCarthy replied it would be useful to have an independent observer to write up how DSO functioned He said that the idea that he could influence all 500 people in the department was entirely ludicrous There had been no 
pressure applied He had allocated some of the best people on the Travelgale case and he himself had applied extra effort to It because of its great sensitivity as it involved members of the executive He added that he had appl 
twenty years of legal experience and had himself interviewed some of executive members in terms of the Section 28 of the NPA Act Parliament at first was squeamish but in the end was co-operative to the extent that he had b 
informed that in most countries in Europe this type of matter would never have been allowed to proceed to this advanced stage The tenacious personalities of the team the time and money invested meant that NPA would not s 
short of prosecuting a high-level person simply because pressure had been exerted on the NPA Anyone making Insinuations that there was further evidence or that certain people were being protected must bring this evidence 
forward The matter would proceed in court and he hoped that no delaying tactics would be used in the trial process

Adv Pikoli added that soon after his own appointment he realised the importance of the integrity of the DSO and how even small media stories could attack this integrity One story implied that Adv Pikoli was discussing the Jaco 
matter with the President and had been seen in whispered consultation with him On that very day Adv Pikoli was in fact en route to Chile The NPA would not be influenced by anyone and any members irrespective of their state 
the ruling party or any party would be dealt with according to the law

,ie Chairperson remarked that the Committee's function was to hold the NPA accountable and where information was not satisfactory the Committee would levy criticism with a view to building and guiding NPA All Members ha 
keen interest in the issues being discussed The Committee wished it could interact with the units more

Adv Pikoli asked about the progress of the Criminal Laws (Sexual Offences) Amendment Bill which was of particular importance since the current definition of rape was problematic

The Chairperson replied that the Committee had prioritised this Bill but there had been a problem in relation to tagging which was currently under review The South African Law Reform Commission was working on legalising 
prostitution and there was evidence that there was a direct link between trafficking and prostitution She was not impressed by the substantial funding to organisations who should propose how to legalise sex workers without ma 
link already to the trafficking issue The models applied by other countries in legalizing sex workers could prove extremely useful tools and this would allow the funding to be used for other related issues

Adv Pikoli asked on the progress of the Child Justice Bill

The Chairperson replied that the problem with this Bill lay in implementation There was lack of capacity in terms of the social workers needed The Department of Justice did not have a problem but the Departments of CorrectKx 
Services and Social Development were facing resource problems She emphasised that it was not desirable to have a piece of legislation passed if it could not be implemented practically

The meeting was adjourned

https ://pmg org.za/committee-meeting/7981/ Page 5 pl 5

KXGT

179



180



181



182



183



184



185



186



187



188



189



190



191



192



193



194



195



196



197



198



199



200



201



202



203



204



205



206



207



208



209



210



211



212



213



214



215



216



217



218



219



220



221



222



223



224



225



226



227



228



229



230



231



232



233



234



235



236



237



238



239



240



241



242



243



244



245



246



247



248



249



250



251



252



253



254



255



256



257



REPORT OF ^gCjRY INTO NDPP FA40

REPORT OF THE ENQUIRY INTO THE FITNESS OF
ADVOCATE VP PIKOLI TO HOLD THE OFFICE OF
NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS

NOVEMBER 2008

258



REPORT OF ENQUIRY INTO NDPP

POST - TRC CASES

209 The Government complains that Adv Pikoli's handling 

of the post-Truth and Reconciliation Commission (TRC) 

cases did not show the sensitivity to the victims and 

an appreciation of the public interest issues that 

are mandated by the Prosecution Policy. It is alleged 

that the NPA concluded plea bargains with Mr Van der 

Merwe and others (the Vlok matter) without discussing 

them with the task team or informing the Minister, 

"notwithstanding potential impact on national 

security".

210 The evidence tendered in this regard was that of the 

DG: Presidency who testified about being poisoned by 

the security operatives of the apartheid regime. In 

substance the DG: Presidency expressed his outrage 

about the way in which the plea and sentence 

agreements were concluded with the former Minister 

Vlok and the other co-accused. The complaint is that 

the DG: Presidency expected that that process should 

have as its purpose the revealing of "the whole 

truth" about the clandestine poisoning and how the 

institutions of state were used to stifle resistance

against the repressive and racist regime of the past
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order. However the prosecutorial guidelines do not 

provide for revealing the 'whole truth' as a 

requirement for prosecuting these cases.

211 The law relating to the plea and sentence agreements 

and the prosecution policy regarding the post-TRC 

matters does not have as its object revealing "the 

whole truth". What the law provides for is that the 

victims of the offence for which a plea and sentence 

agreement is to be concluded must be consulted by the 

prosecuting authority. On the evidence, the DG: 

Presidency was indeed consulted before the plea and 

sentence agreements were concluded. There were 

concerns articulated by the DG: Presidency about the 

nature of the consultation but for the purposes of 

this report it is unnecessary to deal with those save 

to say that he found the demeanour of the prosecutor 

insensitive to his plight as a victim in that case. 

This complaint also touches very closely on the 

constitutional guarantee of independence of the NPA 

to prosecute or not to prosecute, and to do so 

without fear, favour or prejudice.

212 Adv Pikoli says that the role of the inter­

departmental task team was to provide information and 

advise the NPA, and that the NPA retained

136
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responsibility for all prosecutorial decisions. He 

further states that he kept the Minister fully 

briefed of progress with the post-TRC matters, and 

wrote to the Minister requesting her assistance in 

clarifying the role of the task team. He did not 

receive any response from the Minister to this 

request. He states that despite representations from 

Vlok and Van der Merwe, he refused to grant them 

immunity from prosecution and proceeded to charge 

them. The prosecution resulted in a plea and sentence 

agreement with the accused.

213 Moreover Government has not pursued this complaint. 

In closing argument before the enquiry it was stated 

on behalf of Government that: "The TRC and Khampepe 

we have not gone into. We have not pursued the TRC 

complaint and the Khampepe complaint". As a result it 

is my considered opinion that Government has not made 

out a case that Adv Pikoli is not fit for office by 

reason of this complaint.
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25 

to allow for a fair, equitable and impartial enquiry. 

I also proposed that the process should be 

transparent and open subject only to any prevailing 

interests of national security as may arise. The 

final Rules and Timeframes were then circulated to 

the parties on 11 December 2007, and to the media. 

26 The Rules provided inter alia that submissions: 

26.1 Should include statements on oath by persons who 

are able to depose to any factual allegations made 

in the submissions; and 

26.2 Should be separated into sections for those parts 

which are deemed Confidential, Secret or 

Classified, and the basis for such classification. 

27 Government had classified its original submission 

dated 18 October 2007 as “secret” without providing 

the basis on which such classification was 

determined. By letter of 7 February 2008, Government 

conceded that all documents filed in its submissions 

were unclassified except for the affidavit by the 

Director General of the National Intelligence Agency 

(NIA) which was classified as “Top Secret”. 

28 The Rules made further provision that after receipt 

of the submissions, the Chairperson was authorised to 
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exhaust all measures reasonable to resolve their 

disputes before litigating with one another, must 

be respected and adhered to. 

VIII. Most of the complaints directed against Adv Pikoli 

relate to events that took place a long time 

before his suspension. It is the responsibility of   

the Minister to ensure that any transgressions are 

addressed at the time. This would avoid festering 

misunderstanding and a recurrence of the same 

violations. 

DR F N GINWALA 

4 November 2008 
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some water? 

ADV PIKOLI: Yes I am fine. 

ADV TRENGOVE: Did she go on at any time to explain 

what she meant when she said to you it's all about trust, or 

there has been a breakdown of trust? 

ADV PIKOLI: No she did not.  She did not explain 

herself further. 

ADV TRENGOVE: Did you believe that there had been a 

breakdown of trust between the two of you? 

ADV PIKOLI: No. 10 

ADV TRENGOVE: Did you in fact in that meeting 

experience any lack of trust between the two of you? 

ADV PIKOLI: No. 

ADV TRENGOVE: Was there anything else during that 

meeting, or was that it? 

ADV PIKOLI: Well after that meeting I had to prepare 

to have a meeting with the president.  So we parted. 

ADV TRENGOVE: Your meeting with the president was 

arranged for quarter to 8 that night? 

ADV PIKOLI: That is correct. 20 

ADV TRENGOVE: Who attended the meeting? 

ADV PIKOLI: It was Rev Chikane and the president. 

ADV TRENGOVE: Could you tell us what happened? 

ADV PIKOLI: When I got into the meeting with the 

president and Rev Chikane, perhaps let me, if I am allowed 

to, go back to the meeting of the 23rd with the minister.  

The earlier meeting with the minister. 

ADV TRENGOVE: The meeting that afternoon, the Sunday 

afternoon, with the minister? 

ADV PIKOLI: The Sunday afternoon meeting.  In 30 
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response to the minister, I had said that I am not prepared 

to resign for two reasons.  (1) because of the rule of law 

and the independence of the prosecutors.  And furthermore I 

indicated to her that I would be lying to the nation if I 

were to resign.  Because on being asked I would have to say 

that I have resigned voluntarily, when in fact this would 

have been imposed on me by somebody else, to resign. 

 I said for those reasons I am not going to resign.  So 

now when I met the president later that evening, the 

president informed me that the minister has already briefed 10 

her on my discussions with her.  That is my earlier 

discussions with the minister and that I have refused to 

resign.  I confirm that to the president.  I said: Yes Mr 

President, I refused to resign.  And I told the president 

why I refused to resign.  I gave the president the same 

reasons that I gave to the minister.  One on the rule of law 

and the independence of the prosecutors and also that I will 

be lying to the nation, if I were to resign because I will 

have to make it out as if it was a voluntary decision. 

 The president then said to me: Vusi this is all about 20 

interpretation.  There's life after this.  Do you think if I 

were to give you a letter of suspension, you wouldn't change 

you mind.  I said: No Mr President, I will accept your 

decision to suspend me, if that's your intention.  And then 

the letter was prepared in my presence, the letter of 

suspension.  I remained with the president in the room, 

whilst Rev Chikane was organising the letter to be ready for 

signature by the president and then I asked the president: 

Mr President can you please tell me why are you suspending 

me?  The president said: Vusi it's all about interpretations 30 
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and also it's all about the plea bargains. 

ADV TRENGOVE: Could you just repeat that.  I lost the 

first sentence.  The president said? 

ADV PIKOLI: Well the president said: Vusi this is 

all about interpretation and also about the plea bargains 

and you entertaining the possibility of granting immunities 

to criminals.  My response to the president was that: Mr 

President I think you are rather on thin ice, because these 

issues that you are raising, touch on the core competence of 

the NPA.  We left it at that.  And then the Rev Chikane 10 

brought the letter, the president signed the letter.  It was 

put in an envelope and I was given the letter and then I 

left the residence. 

ADV TRENGOVE: Will you have a look at the letter 

please.  It is VP1.  He says on the first page, in about the 

fifth paragraph: 

 "Organised crime poses a serious threat to our national 

security.  While I accept that the Prosecuting 

Authority has the discretion to enter into plea bargain 

and/or immunity arrangements with alleged offenders, 20 

the public interest must always be considered.  

Accordingly in determining what is in the public 

interest before exercising such discretion, the 

Prosecuting Authority must necessarily have regard to 

the totality of information available to the state." 

Do you have any quibble with that paragraph? 

ADV PIKOLI: Yes I do have.  I can never imagine 

anything more in the public interest than investigating the 

Chief of Police, when the allegations of him being in the 

books or in the payroll of organised crime.  I don't think 30 
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there is anything more in the public interest than ensuring 

that you fully investigate those serious allegations and if 

satisfied that there is a case to be met, to charge the 

National Commissioner. 

ADV TRENGOVE: The president said: 

 "Such plea bargaining and/or immunity arrangements 

cannot be done at the expense of our National 

Security." 

Did you believe that you had entered into plea bargain or 

immunity arrangements at the expense of National Security? 10 

ADV PIKOLI: No. 

ADV TRENGOVE: Over the page he recited some provisions 

of law and then in the second paragraph said the following: 

 "The information I have received shows that you have 

entertained the granting of immunity to members of 

organised crime syndicates in instances where the 

prosecution of such people would, in the government's 

view, be in the public interest.  In some of these 

matters there seems to be no reason why the Prosecuting 

Authority would not proceed against all persons 20 

implicated in the alleged offences.  I have evaluated 

the information at my disposal and I have reached the 

conclusion that you in your capacity as National 

Director of Public Prosecutions have failed to 

appreciate the nature and extent of the threat posed by 

members of organised crime syndicates to our National 

Security.  Such a lack of appreciation in itself 

amounts to a threat to our National Security." 

Now firstly what did you understand to what was the 

president talking about?  Which immunity arrangements did 30 

269



 

 

 

 TRANSCRIBER'S CERTIFICATE 

 

 

 

I, the undersigned, hereby certify that the aforegoing is a 

true and correct transcription of the proceedings, insofar 

as it is audible, recorded by means of a mechanical recorder 

in the matter of: 

 

 

 

ENQUIRY INTO THE NDPP                                        

2 JULY 2008                                              

 

 

 

 

 

 

 TRANSCRIBER:    M. VAN WYNGAARD  

 ALPHA TRANSCRIPTION SERVICES CC 

 

270




