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WILLEM SCHOON Ninth Respondent

SUPPORTING AFFIDAVIT

|, the undersigned
VUSUNMZ| PATRICK PIKOLI

state under oath as follows:

INTRODUGTION

1. | am an advocate of the High Court of South Afrlca and a former National

Director of Public Prosecutions.

2,  Save where appears from the conlext, the facts contained in {his affidavit
are within my own personal knowledge and are to the best of my

knowledge and bellef both true and correct.

3. | depose to this affidavit at the request of the applicant's legal
representatives and in order to ensure that all the relevant facts are placed

before this Coutt.
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PROFESSIONAL EXPERIENGE

1 r 6)

Prior to 1990 | was a member of Umkhonto weSizwe and | worked for the

ANC's legal and constitutional affairs department in exile.

Between 1991 and 1994 | worked as a legal adviser with the Munich
Reinsurance Company of Africa Limited Group, From 1994 until 1997 |
was (he Special Advisor to the then Minister of Justice, Mr. Abdullah Omar.
My specific mandate was to help restructure the Department of Justice. At
the time, there wers eleven depariments countrywide and | was tasked with

amalgamating those departments Into one central department.

From 1.997 fo 1999, | served as Deputy-Director General of the Department
of Justice. In 1999, | was appointed Director General of the Department of

Justice and Constltutional Development and worked In that role until 2005.

On 1 February 2005, | was appointed the National Director of Public
Prosscutions (“NDPP") by the President In terms of Seclion 10 of the
National Prosecuting Authority Act 32 of 1898 ("NPA Acl’) as read with
Secllon 179 of the Constitution. My appolntment was for a 10 year term as

contemplated in Section 12(1) of the NPA Acl.

As a result of my decislon to authorize the prosecutlon of a former

commissioner of police on corruption charges | was suspended from duty

Qf
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by the then President, Mr. T. Mbheki on 23 September 2007. | also have
reason to belleve that my decision to pursue prosecutions of apartheld-era
perpetrators who had not applied for amnesty or had been denied amnesty
by the Truth and Reconciliation Commission (‘“TRC") contributed to the
declsion of Preslident Mbeki to suspend me. The President suspended me
from office In terms of section 12(6) of the NPA Act and ardered an Enquiry

Into my fitness to hold offlce as the NDPP,

During 2008, a commission of enquiry into my fitness to hold office, led Dr.
F. Glnwala, found that the Government had failed to substantiate the
reasons for my suspension and that | was a fit and proper person to hold
the position of National Director of Publlc Prosecutions. She further
recommended that | be restored to the office of the NDPP.
Notwlithstanding this finding and recommendation, acting President Mr. K
Monthlanthe dismissed me from my post. In 2009 | obtalned an order from
the High Court restraining President Zuma from appointing a successor lo
my posltion. Later that year | accepted a monetary out-of-court settlement

from the government.

Between 2010 and 2012 | was a pariner at SizweNtsalubaGobedo and the

direclor of ils Forensic invesligalions department.

Between 2012 and 2014 | served as a commissioner of the Khayelitsha
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Commission, which investigated allegations of police inefficiency in
Khayelitsha as well as allegations of a breakdown in relations between the
community of Khayelitsha and the Police. In December 2014 | was

appointed as the Western Cape's first police ombudsman.

| am a former trustee of the Constltutional Court Trust, a former member of
the Magistrate’'s Commission and a founding member of the International
Assoclatlon of Anti-Corruption Authoritles, | am currently an independent
director on the board of Cricket South Africa, where | chalr the soclal and
ethics commiltes. Amongst my awards, | was conferred the International

Association of Prosecutors Award in 2008,

CONFIRMATION

13.

14.

| confirm the contents of the founding affidavit of Thembisile Phumelele
Nkadimeng (‘the applicant”) and the supporting affidavit of Anton

Ackermann SC (“Ackermann"), insofar as they relate to me,

In particular, | confirm the contents of the applicant's affidavit under the
heading "Political constraints”. 1 confirm that there was political Interference
that effectively barred or delayed the Investigation and possible prosecution
of the cases recommended for prosecution by the TRC, Including the
kidnapping, assault and murder of Nokuthula Aurelia Simelane,

("Nekuthula") in the case: Priority Investigation: JV Plein: 1469/02/1996

174
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("the TRC cases”).

In this affidavit | set out evidence that reflects such polilical interference. |
also sel out the serfous impact that such [nterference had on (he pursuit of

the TRC cases by lhe National Prosecuting Authority (NPA).

THE INDEPENDENCE OF THE NPA

16.

17.

)

The Office of the NDPP was created on 1 August 1998 in terms of section
179 (1) of the Constitutlon. The NDPP is the head of the NPA, and
manages the directors of public prosecutions, investigating directors,
special directors, and other members of the prosecuting authority elther
appolnted or assigned. Durlng my tenure | was duty bound to carry out the
responsibllilies set out in the NPA Act as well as the Constitution of the

Republic of South Africa,

As NDPP [ strongly befieved in the independence of the NPA. | maintained
that prosecutors were required to conduct themselves independently,
objectively and professionally in making decisions whether fo prosecute or
not. This vlew is underscored by section 179(4) of the Constitution and
section 32 of the Natlonal Prosecuting Authority Act 32 of 1928 (“the NPA
Act) which both Impose a duly on prosecutors to act “without fear, favour or
prejudice", These provislons pravide both a constitutional and slatutory

guarantee of independencs to the NPA,

o "
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THE TRC CASES

18.

19,

In Apri: 2003 President Mbekl received the final TRC report. The President
announced In Parliament that the prosecution of persons who did not {ake
part in the TRC process was to be left in the hands of the NPA as part of
the "normal legal processes’. He also sald that those perpetrators who
were prepared to unearth the truth would be welcome to enter Into
agreements that are standard In the normal execution of justice and the
prosecuting mandate, and are accommodated in existing legislatlon.
Former President Mbeki's statement to the national houses of Parliament
dated 15 April 2003 is annexed hereto marked “VPP1”. Regrettably what
was lo follow In relation (o the TRC cases was anything but the “normal

legal processes.”

In my former capacily as Director General (‘DG") of the Department of
Justice and Constitutional Development (‘DoJd") 1 had previously been
involved in the formulation of a policy to deal with the TRC cases, which
were regarded as polltically sensitive, On 23 February 2004, | had chaired
a Director-General's Forum which appolnted a Task Team to report on a

mechanism to give effect to the President's objectives.

L0
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21,

22,

23.
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It Is Important to note that the recommendation of the Task Team of a two
stage process which would have required a recommendation from an inter-
deparimental task team before the NDPP could instilute any criminal
praceedings In the political cases was rejected. This was because such a
process would have been a violation of prosecutorlal independence

enshtined In Section 179 of {he Constitution.

Some of these developments have been highlighted in the extracts from
my affidavit filed before the Ginwala Commission in May 2008, which have
been annexed to the founding affidavit. For the sake of completeness |

highlight some of these facts in this affldavit.

In relation to the steps taken by the NPA with regard to the TRC cases
prior to my appolntment as NDPP on 1 February 2005 | refer to the affidavit
of Anton Ackermann SC filed evenly herewith. On my appolntment as
NDPP, the Priority Crimes Litigation Unlt (PCLU), a sub-unit within the
NPA, had already been tasked with handiing the TRC cases. The PCLU

was headed by Speclal Director Advocale Anton Ackermann.

The decision to prosecute those Implicated In the attempted murder,
through poisoning, of former church leader and head of the South Aftlcan
Council of Churches, the Reverend Frank Chikane, on 23 April 1989 at the

then Jan Smuts Alrport, Kempton Park (“the Chikane malter), saw the

W
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unravelling of the attempts by the NPA to hold apartheid-era perpetrators

accountable for thelir crimes.

The initial declslon to prosecute three Securily Branch members, former
Colonel C L Smith, and former Captains G J L H Otto and H J Van Staden,
was taken prilor to my appointment as NDPP. This declsion was taken in
November 2004 by Dr. Silas Ramaite SC In his capacity as Acling National
Director of Public Prosecutions. However, he Instructed thal this matler,
and all other TRC cases, be held over pending the development of the
guidslines to deal with the TRC cases that were {o be incorporated into the

Prosecution Policy.

Developments since 2005

25,

Following the approval by the Minister of Justice, and after consultation
wilh the Directors of Public Prosecutions as required by the NPA Act, the
amendments to the Prosecution Policy were tabled in Parliament and
became effective on 1 December 2005. The amendments to the
Prosecutlon Policy were litled: "PROSECUTING POLICY AND
DIRECTIVES RELATING TO THE PROSECUTION OF OFFENCES
EMANATING FROM CONFLICTS OF THE PAST AND WHICH WERE
COMMITTED ON OR BEFORE 11 MAY 1994" ("the Prosecution Policy
Guidelines' or "the Guidelines"”). A copy of the sald amendments Is

annexed to the founding affidavit marked “TN30",

VS
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In terms of paragraph B6 of the amended Prosecution Policy il was
stipulated that that the PCLU should be asslisted in the execulion of ils

duties by a senior deslgnated offfcial from the following State departments

or other components of the NPA!

26.1,

26.2.

26.3.

26.4,

The National Intelligence Agency ("NIA");

The Detective Division of the South African Police Service
("SAPS"),

The Departmenl of Justice and Constitutional Development; and

The Directorate of Speclal Operations ("DSO").

When the Prosecution Policy became effective in December 2005 |
reviewed the available evidence implicating the three suspects In the
Chlkane maller, which, In my opinlon, was clearly sufficient to justify a
prosecution, None had applled for amnesty for this offence. | therefore
gave the inltlal instruction to proceed with the prosecution In February

20086,

In response to the said notification the three suspects made
representations to me in terms of the Guidelines in support of their
contention that they should not be subject to prosecution. These

representations were reviewed by a team within the NPA under the

10
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29,

30,

31.

574

leadership of Advocate T. Pretorius who reported to me that the
representations did not comply with the requirements sel ouf in the
Guidelines, insofar as the suspects decllned to disclose the full truth. After
revlewing the report and the underlying documentation | wrote {o the legal
representative of the suspects In July 2006 informing him of my Intention

not to accede to the representations and to pursue the prosecution.

Meanwhile in early 2006 | had approached the then Commissioner of
Police, the DG of Justice, and the heads of the NIA and the DSO (also
known as 'the Scorplons') requesting them to nominate senlor officials to
asslst the PCLU In accordance with the Prosecution Policy guldelines.
Unfortunately the SAPS and the NIA never provided the PCLU with the

necessary support to conduct its Investigalions adequalely.

In early 2006, then Commilssioner of Police, Mr. J Selebl, objecled to
Advocate Ackermann's participalion claiming that Ackermann intended to
prosecute the teadership of the ANC, This Is notwithstanding the formal
denial by the NPA that no such plans were In place. | advised Mr. Selebi
that Ackermann was appointed as the head of the PCLU under Presidential
prociamation and it was not for the SAPS to defermine who should

discharge the mandale glven to the PCGLU.

| then approached the Presidency ‘n order fo secure the necessary

N
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collaboration of the parties to apply the Prosecution Policy Guidelines. A
meeting was arranged in mid-2006 by Reverend Frank Chikane, the then
Director General in the Presldency. The meeting was altended by himself,
the DGs of Justice and the NIA, Mr. Selebi, the Secretary of the Defence
Secretariat, Mr. Jafta from the Presidency and I, Mr. Selebl again

complained about Advocate Ackermann's involvement In the process.

Laler In 2006 | was summoned to a mesting which was convened at the
home of Minlster Skweyiya, the then Minister of Soclal Development. The
meeting was altended by the Ministers of Safety and Security and Defence,
Minister Thoko Didiza (Acting Minister of Justice and Constitutional
Development representing Minlster Mabandla who was indisposed) and
Mr. Jafta, The meeting was called by Acting Minister Didiza and | was

advised that It refated to the prosecution in the Chikane matter.

At this meeling it became clear that there was a fear that cases llke the
Chikane matter could open the door to prosecutions of ANC members, |
quote hereunder from my affldavit filed before the Ginwala Commission as

to what transplred at this meeting:

"The Minister of Safety and Securily was concerned about the
decision to proceed with the prosecution and with Advocate
Ackermann’s involvement in the process and the issue of whether It
was Advocate Ackermann or me who was behind the decision (o

(o)

12

=

L
Net




34,

—pt)

o576

prosecute.

The Minister of Soclal Development was concerned about the Impact
of the decislon to prosecule on the ranks of ANC cadres who were
worried that a declsion to prosecute In the Chikane malter would then
glve rise to a call for prosecution of the ANC cadres themselves

arising out of their aclivities pre-1994.

The Minister of Defence had concerns about where the decision to
prosecute rested — did If rest with me or did it rest with Advocate

Ackermann.

| explained to the Ministers that the declsion to proceed with the
prosecution rested with me as did all other decisions in regard to
post-TRC prosecutions belng considered by the PCLU. [ assured
them that no prosecution would be undertaken without my spec),’ﬁc
directlon and reiterated my concern about the delay In the process
particularly In view of the requirement that | report to parliament on

these matters.

...The Minister of Defence appeared saftisfled with my explanation
that | would exercise the decision as to whether there was a
prosecutlon or not. The Minister of Safety and Securlty appeared to
confinue fo be worried abouf the Involvement of Advocate
Ackermann, | have no recollectlon of a partfcular position adopted by
the Acting Minister of Justice. "

Also In 2006 a further meeting took place at the offlce of the Prasldency.
My recollection of this meeting Is that it was declded that the working

commilttee or Task Team would not make recommendations on a declslon

Q-0
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36.

37,

38.
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as to whether to prosecute or not, but would be responsible for ensuring
that | recelved all the necessary inpuls and Information from the various

departments so as to assist me to make a well-considered decision.

At this meeting | proposed that Dr Silas Ramaile, the Deputy National
Director of Prosecutions, should chair the Task Team, | suggested this in
order to counter the complaints in regard to Advocate Ackermann and to

get the Task Team working. The proposal was accepted,

Subsequent to this meeting there was a further meeting of Ministers In the
security clusler at the office of the Minister of Safety and Security. This
was attended by the Minister for Safely and Securily, the Minister of Social
Development, Acting Minister Didiza, Mr. Selebi, various DGs and Mr.
Jafta, The proposal for the establishment of a working group was pul to

the Ministers and accepted.

After this meeling, in early October 2006 | again sent letlers (o the varlous
Directors General, Mr. Selebi and the DSO Inviting them each to nominate
a senior officlal to perform the functions set out in paragraph B6 of the

Guidelines.

The Task Team met for the first ime on 12 October 2006. | attended the

opening sesslon of the first meeling together with Ms, Kalyani Pillay (my

“%
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39.

40,
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adviser), the Directors General of the NIA and Justice and Mr. Jafta from
the Presidency. Aside from this meeting, | did not participale further in the
aclivities of the Task Team. | recelved repotts from time to {ime on their
aclivities. These reports ‘ed me to believe that the committee was
functioning and securing the requisite co-operation from the other agencies

which had previously been missing.

Meanwhile | had recelved furlher representations from the suspects in the
Chikane matter contending that they had recelved indemnity In respect of
the threatened prosecution in terms of the orlginal Indemnity Act of 1980. |
soughl an independent opinion from senlor counsel concerning the validity
of this claim of indemnity. The opinlon was received In November 2006
and concluded that the clalmed Indemnities were no bar to proseculion and

that the said law had been repealed in 1995.

Dr Sitas Ramaite reported to me that at the Task Team meeting on 25
October 2006 had received an audit report from Advocate Ackermann on
all cases [n the possession of the PCLU, Or. Ramaite reported to me
further that the Chikane malfer was discussed by Task Team for the first
time at ils meetlng on 6 November 2006. Mr. J Lekalakala of the SAPS
stated that the National Commissioner believed that Rev. Chikane was not
interested in a prosecution. Advocate Ackermann however indicated that

Rev. Chilkane had left the matter In the hands of the NPA.,

584
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43.
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In early December 2006 | was Informed by Dr Ramaite of the renewed
contention by Mr, Selebi that Reverend Chikane had not been consulted.
Reverend Chikane had In fact been extensively consuited in relation to the
proposed prosecution. | personally held discusslons with him during the
course of interactions during 2006 and 2007. | also met with him
separately. Reverend Chikane's advised me that while he may have
forglven his perpetrators, Insofar as the application of the laws of the ‘and
was concerned, the matter must take its ordinary course. If a decislon was

made by the prosecuting authorities he would accept that.

Although 1 knew that Ackermann had discussed the matler with Rev.
Chikane as far back as 2004, in December 2006 | instructed Advocate

Ackermann to once again visit Rev Chikane to conflrm his position.

However, towards the end of 2006 it became clear to me that powerful
elements within government structures were determined to impose their will
on my proseculorlal decisions. [n this regard | quote from my affidavit filed

before the Ginwala Comimlssion:

"In December 2006 Dr Ramaite reported to me In regard to the
contention raised by Mr. Selebl through Commissloner Jacobs that
it was the function of the Task Team that If should make a final
recommendation fo a body identified as the "Commiltee of Directors

16
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General” which would in furn make recommendations fo me. In
essence the proposal made by Mr. Selebi and subsequently
supported by the Directors General of Justice and NIA amounted fo
a reversion fo a two stage process in which my declsion on any
prosecttion would be dependent upon a prior recommendation by
an Intervening commiitee of directors general which would be
subject fo the same constitutlonal chaflenge as had led fo the

refectlon of this proposal in 2004,

It became clear fo me that there was a materfal misunderstanding
in regard & $he role of the Task Team and that unless this was
resolved, { would not be able fo carry out my functions within the
contemplation of the relevant legislation and as envisaged by the

Government."

Developments from 2007

44,

45,

In early 2007, as a result of the differences in approach that had developed
between the NPA and the SAPS, NIA and DoJ [ informed Mr. Selebi and
ihe Directors General that lhere was a serious misunderstanding. |
resolved to approach the Minister of Juslice and request her guldance,
Pending such response the functioning of the Task Team was
compraomised by the uncerlainty and it held no further meetings until 8

August 2007,

Towards the end of January 2007 Advocale Ackermann and Advocate

Mthunizi Mhaga (also of the PCLU) reported to me that they had met with

3
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Reverend Chikane on 22 January 2007 and that he had reaffirmed his
altitude, namely that he was not against a prosecution and that the matter
should take its ordinary course. (n the light of this confirmation | wrote to
the legal representatives of Messrs. Otto, Smith and van Staden on 25
January 2007 and informed them that the matter would now proceed and |

Instructed the PCLU to act accordingly.

Around this time, the former Minister of Police, Adriaan Vlok and the former
Commissloner of Pollce, General Johann van der Merwe, had both made
representations to me as contemplated In the Guidefines. They both
admilted to authorising the murder of Reverend Chikane and requested me
not to prosecute them In the light of this disclosure. However, they declined
to make full disclosure in response to requests for Information. |
accordingly declined to accede fo thelr request that they be given immunity

from prosecution in terms of the Guidslines.

On 6 February 2007 | had a meeling with the Minister of Justice and
Constitutional Development, Mrs. B S Mabandla, During this meeling It
appears that she had gained the Impression that | had agreed not to
pursue the TRC cases, On 8 February 2007, she addressed a lelter to me
tiled "“TRC MATTERS", a copy of which Is annexed hereto marked “VPP2"

in which she stated the following:

I must advise you at the outset that the media artlcles alleging that

f-
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48,

50,

61.
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the National Prosecuting Authority will go ahead wiih prosecutions
have caught me by surprise. In our discussions you briefly
mentioned to me that the NPA will not go ahead with prosecutions.
As you had undertaken to advise me In writing, | will appreciate It if
you could advise me urgently on the matter so that there can be

certainty.”

An example of one of the atticles In the press is from the Besld newspaper
titled "Cops up for apartheld crimes” which was published on 7 February

2007. A copy of this article is annexed hereto marked "VPP3".

| am at a loss to explaln how the Minister reached such a conclusion. Her
letter disclosed an assumption that the TRG matters will not be prosecuted.
| found this to be a disturbing development as it appeared that at a political
level there was an expectation that | woutld not prosecuts the TRC cases. |
regarded such an expectalion as unwarranted Interference In my

constitutional duty to prosecute without fear, favour or prejudice.

it Is most likely that | would have clarlfled my position with the Minister,
elther through a meeling or a telephone discussion. | would have
confirmed to the Minister that it was not my Intentlon to drop the TRC

cases.

| decidad to prepare a detailed memorandum for the Minlster to set out the

history behind the policy to the TRC cases and to inform the Minister of the

19

188




52,

563.

583

problems experienced In implementing this policy. This memorandum is
titted 'PROSECUTION OF OFFENCES EMANATING FROM CONFLICTS
OF THE PAST: INTERPRETATION CF PROSECUTION POLICY AND
GUIDELINES' and was dated 15 February 2007. This memorandum was
annexed to my affidavit before the Ginwala Commission marked as

“TRC1".

In this memorandum | concluded that there had been Improper interference
in relation to the TRC cases and that | had been cobstructed from taking
them forward, | complained that such interference impinged upon my
conscience and my oath of office. | Indicated that | was unable to deal with
these cases In teims of the normal legal processes and sought guidance

on the way forward.

As | had marked this memorandum as an “infernal secref memorandum" |
have not altached it to this affidavit. | have attached It to an In camera
affidavit which will be filed separately and which will not be made availahle
{o tﬁe public, unless this honorable Court authorizes such release. In this

regard | make the following submissions:

53.1. The issues and complaints raised in the memorandum have

already been discussed in the body of my affidavit filed before the

Ginwala Commission, which has been parl of the publlc record

20
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63.2,

53.3.

53.4.
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since 7 May 2008. and which was also part.of the court record In
the matter of Nkadimeng & Others v The National Director of Public

Prosecutions & Others (TPD case no 32709/07),

In my view, there Is nothing in the memorandum that implicates or

impairs national security.

Since the memorandum points to unlawful and unconstitutional
conduct it would In the public interest for this memorandum fo be

released

The public interest in the disclosure: of the memorandum far
outwelghs any possible contemplaled harm, Inconvenlence or

embarrassment,

| never recelved any response from the Minister to this memorandum.

Given the serlous issues | was raising in the memorandum, and given that

the NPA Act criminallzes obstruction of the work of the prosecuting

authority, | would have expected an immediate response from the Minister.

The fallure or refusal of the Minister to respond to my memorandum

suggested to me that she preferred for the deadlock between the NPA and

the SAPS, NIA and Dod to remain In place.
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Durlng the course of the next few months the legal representative of
Messrs, Otto, Smith and van Staden, Viok and van der Merwe, held
detailed negotiatlons with Advocale Ackermann and members of the PCLU

in regard to a plea and sentencing agreement.

The negofiation of the plea and sentencing agresments with the five
accused was an extended process and was only concluded in early July
2007, On 10 July 2007 | sent a memorandum to the Minister informing her
of the fact that the prosecution had been set down for hearing on 17
August 2007 and that all accused had indicated thelr intention to plead
gullly to a charge of attempting to murder Reverend Chikane by means of
polsoning. The memorandum informed her of the fact that plea and
sentencing agreements had been entered Into. To the best of my

recollection the Minister did not respond to this memorandum.

On or about 10 July 2007 | went off on compassionate leave because of
the iliness and subseguent death of my mother, In my absence, on 17 July
2007, Dr Ramaite and Advocate Ackermann were summoned to a mesting

with the Minlster and reported to her on these developments.

In August 2007, those implicated in the Chikane case pleaded gullly fo the
charges in exchange for suspended sentences as per Section 105A of the

Criminal Procedure Act, 1977. Vlok and Van der Merwe were sentenced o




59.

60.

61,

586

ten years in prison suspended for flve years, while the other three recelved

five year prison sentences, suspended for five years.

| would have preferred a full prosecution in this case because Adrlaan Viok
and Johan van der Merwe only made limited disclosure. They largely
confined thelr disclosure to facts that were already in the public domalin.
They declined to disclose detailed informatlon In relation to the complling of
the hit list and who was behind such compllation, They dld not reveal the
olher names on the list; the modus operandi of the other hits or the

identities of the other masterminds and perpetrators.

A full prosecution in the Chikane case would have produced greater truth
and accountabllity. However there was strong political resistance to this
prosscution and the pursuit of the other political cases. It was clear lo me
that the government, and in particular the then Minister of Justice, did not
want the NPA fo prosecute those implicated In the Chikane case. This was
due to their fear of opening the door to prosecutions of ANC members,
Including government offlcials. Moreover | could not rely on the police to
Investigate this case, and the other political cases, thoroughly. Therefore,
a plea and senlence bargaln was In my view the most appropriate

compromise In the circumstances.

Shortly after the plea and sentence agresment had been conflrmed In court
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a newspaper article appeared in the Rapport newspaper of 19 August 2007
In which It was claimed that the NPA was preparing to prosecute ANC
leaders. The claim was made on the basis of a fabricated document. A
copy of this newspaper artlcle is annexed hereto marked “VPP4". The
NPA responded to this article by way of a press statement dated 21 August
2007 in which the allegations made in the Rapport article were denled. A

copy of this press statement is annexad hereto marked “VPP§",

After the newspaper article was published, | was summoned lo a meeting
of the of the subcommiltes of the Justice, Crime Preventlon and Security
(JCPS) Cablnet Committee on Post TRC matters, which was held on 23
August 2007. This meeling was attended by several cabinst ministers,
directors-general and Mr. Selebl. Cablnet Minlsters Included the Minister
for National Intelligence Services, Mr. Ronnle Kasrils, Minister Mabandla,

Minister Skweylya amongst others.

During the meeting, Mr, Selebi sald to me that the ‘gloves are now off’ and
that he was 'declaring war' on me. In response | told him: “for once In your

life can you tell the truth and shame the devif".
Those at the meeting demanded answers from me about TRC

proseculions. They were also particularly concerned that | was Instituting

an investlgation Into certain members of the South African Police Service.

N-C
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This was In relation to my Investigation info who was behind the fabrication

of the lelter purportedly written by Ackermann SC. Minister Mabandla told
me fo sitop this Investigation as we could not be seen to be taking each

other to court. | advised the Minister that | would not stop the investigation.

85. 1 explained that:

65.1, the NPA was bound by law to continue with prosecutions of

individuals who did not apply for or who were refused amnesty.

66.2. the NPA was aclively preparing for those prosecutions and that we

should not be stopped from doing our job.
65.3. Itwas my role as the NDPP to decide who wouid be charged.
66, On 28 August 2007 | received a faxed letter from the Minister of Justice, !

Ms, B S Mabandla. A copy of this letter is annexed hereto marked “VPP6”.

She referred to the mesting held on 23 August 2007. She noted that the

Natlonal Commissioner of Police and | had different views on the Rapport :

article regarding the alleged forgery of certain NPA documents. She noted

that | had Inltiated an Investigation into the alleged forgery but she

complained that she had not been advised of this decislon or the basls

thereof. Paragraphs 4 and 5 of the Minister's letter are particularly
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reveallng:

4. In the course of the discussion, it became clear that Mr. J Selebi
was of the view that there is no fruth in the Rapport article, and he
produced documents to support his argument that indeed there Is an
Investigation by the NPA on certain political office bearers.,

5. It was suggested al the meeting then that it would be useful if you
could respond to the allegation that there is an investigation as

mentioned above, (Emphasis added).

The Minister's Ietter was further Indication of the view held at ministerial
level that | should not enjoy actual discretion to make prosecutorial
decislons in relation to the so-called polilical cases arising from the

conflicts of the past.

| responded to the Minister's letter by way of a letier dated 29 August 2007,
a copy of which is annexed hereto marked "VPP7". My copy of this letter
Is not on an NPA lelterhead, but I confirm that the contents thereof were

transmitted to the Minister.

In this letter [ referred ta the 23 August 2007 meeting:

“....which I considered to be most unpleasant. Despite the information
I put before the committee, | am hoth surprised and disappointed fo
see thal | now stand accused of misleading alternatively having lied to

the sub-comenittee members.”
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| conflrmed that there was no [nvestigation by the NPA "against the 37 ANC
leaders including the President of this country, contrary to the assertlons of

the National Comimissfoner of Pollce”,

In relation to paragraph 4 of the Minister's letter | noted that it is:

“...clear that my account of the position as it relates fto the NPA’'s
handling of the post TRC matters has been complelely ignored.”

| reminded the Minister that my predecessor had satisfied himself that there
was no basls for the leadership of the ANC to be investigated and he had
then briefed the then Minister of Justice, as well as the President. | also
advised the Minister that all the dockets relating to the TRC cases, which
had been stored at the Office of the Dlrector of Public Prosecutions (DPP})
in Pretoria, had been handed over to the SAPS In early and mid-2004. In
my capaclty as then DG of Justlce | was actually present In the office of the

DPP when reprasentatives from the SAPS collected the said dockets.
| concluded my letter by requesting an urgent meeting with the Minister and
myself and my Deputles. | also requested an opportunity to appear before

the Natlonal Security Councll "fo give a frue account of this issue".

The Minister did not respond to my requests and these meetings never
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fook place. On 23 September 2007 | was suspended from office by
President Mbeki. Shortly after my suspension | learned that Advocate

Ackermann had been relleved of his duties in relation o the TRC cases.

CONCLUSION

75,

76,

9

| have little doubt that my approach {o the TRC cases contribuied
significantly to the decision to suspend me. It Is no colncidence that there
has not been a single prosecution of any TRC matter since my suspension

and the removal of the TRC cases from Advocate Ackermann.

The political interference or meddling that | have set out in this affidavit s

- deeply offensive to the rule of law and any notion of independent

proseculions under the Constitution. It explains why the TRC cases have
not been pursued. It also explains why the disappearance and murder of
Nokuthula Simelane was never investigated with any vigour and why the

pleas of her family and her representatives were ignored,

v,
VUSUMZI PATRICK PIKOLI
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| hereby certify that the deponent has acknowledge that he knows and
understands the contents of this affidavit, which was signed and sworn to before
me, Commissioner of Qaths, at C~7s. T o1sv on this the
(G day of ...'?.'./}.’.f.’,;,’...ﬁjé. /) the regulations contained In Government Notice
No R1258 of 21 July 1972, as amended, and Government Notice No R1648 of

19 August 1977, as amended, having been complied with,

o _fo

CONIMISSIONER OF OATHS

Andrew Lehloyo Dorcky Mohohlo
Commissioner of Oaths

’ Praclising Attorney

2nd Floor, Leadership Honse 40 Shonnaiarket Sir
“ Greenmathel Stuaro, Cage lown, éU)1
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STATEMENT BY PRESIDENT THABO MBEK( TO THE NATIONAL HOUSES OF PARLIAMENT
AND THE NATION, ON THE OCCASION OF THE TABLING OF THE REPORT OF THE TRUTH
AND RECONCILIATION COMMISSION: CAPE TOWN, APRIL 15, 2003,

Madame Spealter and Depuly Speaker;
Chairperson and Deputy Chalrperson of the Councli of Provinces;
Depuly President;
Chlef Justice and Members of the Judlciary;
Former Members of the Truth and Reconciliatlon Gommission;
Ministers and Depuly Ministers;
Distingulshed Premlers;
iHonoured Tradltional Leaders;
Leaders of the Chapler Nine Institullons;
Honourable Leaders of our Polltica! Parlles;
Your Excellencles, Ambassadors and High Commissloners;
Honourable Members;
Distingulshed Guesls;
| Fellow South Afrlcans:

\ We have convened today as the elacted representatives of the people of Soulh Afrlca to reflect on the
@ work of the Truth and Reconclllation Commission, lo examine Its Recommendations and to find
answers, In practical lerms, to the questlon - where to from heret

We wish lo acknowledge [he presence of Commissioners of the erstwhlle TRC, who took time off thelr
busy schedules lo Join us In commending the Report lo our natlonal parllament.

[ am confident that | speak on behaif of all Honourable Members when | say to these Commissioners,
and thraugh them, fo Archblshop Desmond Tutu and the other Commissioners not present here
today, that South Africa sincerely appreclates the work thal they have done. Our thanks also go lo the
staff of the Commisslon and all who conlributed to the success of the work of the TRC, which we are

Juslified lo cslebrate loday.

They did everything humanly possible to reallse the objeclives of a process novel In its conception,
harrowing In lls execution and, In many respects, thankless in balancing expeclation and reality.
Our assessment of the TRGC's success cannot therefore be based on whether it has brought contritlon
and forgiveness, or whether at the end of ils work, it handed us a unlted and reconclled soclety, For

{ this was not Its mandate. What the TRC set aut to do, and has undoubtedly achleved, Is to offer us
the slgnposls In the Long March lo these Ideals.

@ What it was required to do and has accompllshed, was o flag the dangers that can besel a stale not
premised on popular legllimacy and the confidence of iis cltizens, and the llis that would befall any
soclely founded on prejudice and & bellef in a "master raca™.

The exient to which the TRC coutd identily and pursue priority cases; lls abllily to bring to its hearings
all relevant actors; the aftentlon that It could pay to civil soclety's rofe in bultressing an Hllegitimate and
illegal state; and the TRC's investigative capaclly to pursue difflcult Issues with regard to which the

actors had declded le spurn lis call for co-operation - al) these weaknesses were those of soclety and

not the TRC as such.

And, we make bold lo say thal all these complexities make the product of the work of the TRG thal
much mare outstanding and impressive.

The pain and the agony thal characlerlsed the conflict among South Africans aver the decades, so
vlvidly relived In many hearlngs of the Commission, planted the seed of hope —of a fulure bright in its
humanlly and iis sense of caring.
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If Is a fulure whose realisation gave l\fe to the passlon for the liberation of our peopls, of Oliver Tambo
and Chrls Hanl, the tenth anniversary of whose passing away we mark this month, This includes
olhers such as Robert Mangallso Sobukwe and Steve Bantu Biko, who passed away 25 years ago
lhis year and last year respeclively. They joined and have since been Jotned by many other palriots to
whotn freedom meant life ilself,

We are indebled fo all of them; and we shall work lo ensure that lhelr memory lives on In the minds of
generations to come, Inspired by our common determination that never agaln should one South
African oppress anotherl

Al a critlcal moment In our history, as a paople, we came to the concluslon that we must, {ogether,
end the killing. We took a dellberate declsion thal a violent conflict was nelther In the Interest of our
counlry nor would It solve our problems.

Together, we decided that In the search for a solulion to our problems, nobody should be demonised
or excluded, We agreed that everybody should become part of the solulion, whalever they might have
done and represented In the pasl. This related both {o negotialing the fulurs of our country and
working 1o build the new South Africa we had all negotlaled.

We agreed that we would not have any war crimes {ribunals or {ake to the road of revenge and
rafribution. :

When Chrls Hanl, a great hero of our people was murdered, even as aur counlry was still governed
by a white minorily regime, we who represanted the oppressed majorily, said let those who remalned
in posilions of authority in our country carry out thelr responsibilily to bring those who had murdered
him lo book. We called on our people neliher to lake the law into lheir hands ner fo mete out biind
vengeance against those they knew as the beneficlarlas of apartheld oppression.

We Imposed a heavy burden particularly on the milllons who had been the vietims of this oppresslon
to let bygones be bygones, We sald (o them - do not covet the material wealth of those who benefited
from your oppression and exploliation, even as you remaln poor,

We walked among thelr ranks saying that none among them should predicate a belter futura for
themselves on the basls of the impoverishment of those who had prospered at thelr expense. We sald
to them that on the day of fberation, there would be no looling. There would be celsbrations and no
chaos.

We sald that as the majorlily, we had a responsibility to make our day of liberatlon an unforgettable
mament of joy, with none condemned to remember If forever as a day of bliter tears.

We sald to our people lhat they shauld honour the traditions they had bullt and entrenched over
cenlurles, never to hate people because of lhelr colour or race, always o valus all human beings, and
never to turn thelr backs on the deeply-enlrenched sentiment informed by the spirit of ubunty, to
forglve, understanding thal the harm done yesterday cannot be undone today by a resojve lo harm

another.

We reminded the masses of our people of lhe values thelr movement for natlonal liberatlon had
upheld throughout a turbulent century, of evarything lhey had done to defend both this movement and
its values, of thelr obligation never lo betray this noble herltage. Our people heeded all lhese calls.

By reason of the generoslly and the big hearls of the masses of our peopls, all of us have been able
lo sleep in peace, knowing that there will be no rlots in our streels. Because these consclous masses
know what they are aboul, the Truth and Reconciliation Commisslon was able to do Ils work enjoylng
the cooperation of those who for ages had upheld the vislon of a unlted humanity, In which each
would be one's brother and sister. These are an herolc people whose greatest reward Is the liberation

of thelr counlry.

\]‘Q. 2

T

@ @

® @

31




32
595

Of them, the TRC says: "Others did nol wish to be postrayed as a 'victim'. Indeed, many sald
exprassly that they regarded thamselves Instead as soldlers who had voluntarily pald the prics of thelr
struggle...Many have expressed reservallons about [he very notian of a ‘victim', a term which Is felf to
denote a certaln passivily and helplessness... Military operatives of {he iiberalion movements
generally did not report viotations they experfenced lo the Commisslon, although many who were
arrested experienced severs lorture, This Is in all likellhood a result of thelr reluctance to be seen as
‘vicllms', as apposed to combatants fighting for a moral cause for which they were prepared lo suffer
such violations. The same can be sald for most prominent polliical acllvisls and leadership
figures.., The Commission did not, for example, recelve a single Human Rights Violation statement

from any of lhe Rivonla lrlalists,"

Some of these, who had lo go through the torture chambers of the apartheld regime o bring us our
fiberly, are with us In this chamber taday. There are others who sit on the balcony as visitors, who lost
thelr loved ones whom they pride as liberators, and others who also suffered from repression.

Surely, all of us must feel a sense of humillity in the face of such selfless herolsm and altachment to
principle and moralily, the asserlion of the nobflily of the human spirt that would be demeaned,
denled and degraded by any suggestion that these heroces and herolnes are but mere 'victims', who
must recelve a cash reward for being simply and deeply human.

—~

@ | know there are some in this House who do not understand Lhe meanlng of what | have Just sald.
They think | have sald whal | have sald lo avold the payment of reparallans lo those whom the TRC
has Identified as ‘victims', within the meaning of the {aw.

Indeed, the TRC itself makes the gratultous comment (para 16, p 163, Vol 8} that: "Today, when the i
govarnment s spending so substantial a partlon of its budget on submarines and other military X
equipment, It Is unconvincing fo argue thal It Is too financlally strapped to meet this minimal ;
(reparations) commilment,"

Apart from anything else, the government has never presentad such an argument, !l Is difficulf o
understand why the Commission decided {o make such a statement. :

Elsewhere in Vol 6, the Rev Frank Chlkanae, Director General in he Presldency and former General i
Sacrelary of the South Afrloan Councll of Churchas, Is falsely reporied as having made a presentation \
to the Amnesty Commiltee, which he never dld.

He Is then sald to have told this Commiltes that he had partlcipated In kliling peopls. We do nol
undersland how this grave and Insuiting falsificatlon found its way Into the Reporl of the TRC. We are
pleased lo reporl thal Archbishap Tutu has wrillen to Rev Chikane 1o apalogise for this inexpilcable ll

@ account, ‘

The poet, Mangane Wally Serofe teaches us: ‘to every birth its blood'. And so, today we acknowledge
the paln that attended the siruggle to give birth {o the new life that South Afrlca has started lo enjoy.
In this era of Increased geopolilical tenslon, we dare celebrale as South Africans that we found home-
grown solutions that set us on a course of reconsiruction and development, nation-buliding,
reconclliation and peace among ourselves.

~

At this fime, when great uncertalnty aboul the future of our comman world envelaps the globs, we
dara stand on mountalin-tops to proclalm our humble cantributlon to the efforts of humanity to build a
stable, humane and safer Sauth Africa, and by exlension, a more stable, maore humane and safer

world.
Honourable Members;

If we should find correct answers lo the question, where to from hers, we wifl nsed {o remind
ourselves of the objectlves of the TRG from its very Incaplion, so aplly caplured in the preamble to the
Promotlon of Natlonal Unity and Reconclllation Act:
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"...the Constitution of the Republic of South Afrlca, 1993 provides a historic bridge helwaen the past
of a deeply divided soclsty characlerlsed by sirlfe, confllet, untold suffering and Injustice, and a fulure
founded on the racognilion of human rights, democracy and peaceful co-exislence for all Sauth
Alrlcans, Irrespective of colour, race , class, bellef or sex; .

"...the Gonstitulion stales that the purstilt of natlonal unily, the weli-being of all South Afrlcan cltizens
and peace requlre reconcillation between the peaple of South Aifrica and the reconslruclion of saclety;
"...I11s deemed necessary to establish the leuth in relalion lo past events as well as the motives for
and clrcumstances {n which gross violatlons of human rights have occurred, and to make lhe findings
known In order to prevent a repetilion of such acts In fulure;

*,..the Consliluticn stales that lhere Is a need for understanding but not for vengeance, a need for
reparation bul not for retallation, a need for ubuntu but nat for victimisatlon®,

| am cerlain lhal we are all af one fhat (he pursult of national unlly, the well-belng of all South African
cltizens and peace, requlre reconcliiation among the people of South Africa and the reconstruction of

our soclely.

f These are the larger and fundamential objectives thal should Inform all of us as we work to glve birfh
to the new Sauth Afrlca. The occaslon of the recelpt of the Repart of tha TRC should give us an
( apporlunity to reflect on lhese mallers,

® @

Bolh singly and collectively, we should answer the questlon how far we have progressed In the last
nine years lowards the achlevamenl of the goals of national unily, natlonal reconclllalion and national
reconstructian, Bath singly and colleclively, we have lo answer the question, whal have we
contributed to the reallsation of these goals.

These larger questlons, which stand al the heart of whal our country will be, did not fall within the
mandate of the Truth and Reconclliatlon Commission. The TRC was therefore but an important
conlributor lo the achievement of the larger whole, occupying an impartant sector within the larger
process of lhe bullding of a new South Africa,

As staled in (he Acl, the TRC had to help us to eslablish the frulh In relation {o past evenls as well as
(he motives for and clrcumstancas in which gross violations of human rights occurred, and lo make
the findings known In order to prevent a repstllion of such acls In fulure,

( ft had to help us to promote understanding and avold vengeancs, to extend reparation to those who
had been harmed and discourage retallallon, to rely on the spirit of ubuntu as a deterrent agalnst

( victimisation, @ !
@

The TRC has done lis work as was required, As slipulated In the TRC Act, we are here to make
varlous recommendalions {o our hallonal parliament, arlsing oul of the work of the TRC,

As the Honourable Members are awars, lhere is a speclfic requirement in the law {hal parliament
should conslder and take declsions on mallers relating particularly lo reparations. It would fhen be the :
task of the Exacullve to implement lhese declslons. ;

The law also provldes thal the naflonal leglslalure may also make recommendations to the Executlve
on other matters arlsing out of the TRC process, as it may deem (it.

Let us now turn to some of the major specific delalls {hat the TRC enjoins us lo address, )

The first of these Is the maller of reparations.

First of all, an Integrated and comprehenslva response {o the TRC Report should be about the
continuing challenge of reconstruction and development: deepening democracey and the culture of
human rights, ensuring good governance and transparency, Intensifying economic growth and soclal
programines, Impraving citizens' safely and security and contributing to the bullding of a humane and

Just world order.
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The TRC also argues for syslemalic programmes lo project the symbollsm of struggle and the ideal of
freedom. This refales lo such malters as academic and Informal records of history, remaking of
cuflural and arl forms, erecling symbols and monuments that exalt the freedom siruggle, Including
new geographic and place names. The governinent accepls these recommendalions.

Special emphasis will cantinue to be pald to rehabilitation of communliies that were subjected lo
Intense acts of violence and deslruction. Experlence galned with the projects in Kalorus in Gauteng
and Mpumalanga In KwaZulu/Natal demonslrales that greal pragress can be made In parinership
belween communitles and government,

Further, with regard to specific cases of Individual victims {dentlified by the TRC Acl, government has
put in place and will intensify programmes pertalning lo medical benefils, educalional assistance and
provisfon of housing and so on. From Ume lo time, Minislers have elaborated and wlill confinue to
expatlale on the Implementalion of these and other refated programmes.

The TRC has reported that about 22 000 individuals or surviving families appeared before the
Commisslon, Of these, about 19 00D required urgent reparations, and virlually all of them, where the
necessary informalion was avallable, were allended to as proposed by the TRC wilh regard to Interim

Y reparations,

@ With regard to final reparations, government wiij provide a once-aff grant of R30 000 to those
individuals or survivors designated by the TRC. This Is over and above other malerlal commilments

that we have already mentloned,

Wa infend lo process these payments as a malter of urgency, during the current financlal year.
Combined with communilly reparatlons, and asslstance through opportunlfies and services we have
referred to earller, we hope that these disbursements will help acknowledge the suffering thal these
Individuals experienced, and offer some rellaf.

We do so with some apprehenslon, for as the TRC itself has underlined, no one can atlach monsetary
value lo life and suffering. Nor can an argumenl be suslained that the efforts of millions of South
Afrlcans to iiberale themselves, were for monatary gain. We are convinced that, to the milfions who
spared nalther life nor imb In struggle, there Is no bigger prize than freedom itself, and a conlinuing
slruggle to bulld a betler life for all,

» The second of the specific delalls in the TRC recommendalions pertalns {o the Issue of amnesly.
< A critlcal rade-off contalned In the TRC process was between "normat” judictal processes on the one
hand, and establishment of the lrulh, reparations and amnesty on ihe other.

Besldes the imperallves of managing the lransition, an important consideration that had to be
addressed when the TRC was sel up, was the extent to which the new democratlc stale could pursue
legal cases agalnst perpelrators of human rights violatlons, glven the resources that would have to be
allocated ta this, the complexilles of astablishing the facts beyond reasonable doubl, the fime it would
lake to deal with all the cases, as wel! as the bitlerness and Instablllly that such a process would

wreak on soclely.

The balanca thal the TRC Act struck among these campeting demands was raflecled in the natlonal
consensus around provision of amnssty ~ In Insfances where perpatrators had providad ihe true facls
about partleular Incldents ~ and restoratlve justice which wauld be effecled In the form of reparations.
Glven that a significant number- of people did not apply for amnesly, whal approach daes governmenl
place before the natlonal legisiature and the nation on this matter?

t.et us starl'off by relteraling that there shall be no general amnesly. Any suoh approach, whethsr
applied o speclfic categaries of people or reglons of the country, would fly In the face of (he TRC
pracess and subtract from the principle of accountabliity which (s vital not anly in deallng with the past,
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but also In the creallon of a new ethos within our soclety.

Yet we also have to deal wilh the reallly that many of the parliclpants in the confiict of the past did
take partin the TRC process. Amang these are individuals who were misled by thelr leadershlp to

not

treat the process with disdaln. Olhers themselves calculated (hat they would not be found out, slther

due lo poor TRC Invesligalions or whal they belleved and still belleve Is tao complex a web of

cancealment for anyone lo unravel, Yet olher operatlves expectad the political leadership of the slate

Institutions to which they belonged to provide the overall context agalnst which they could present
their cases: and this was nol to be,

This reality cannat be avolded.

Government Is of the firm convlclion that we cannol resolve this malter by setting up yst another
amnesly process, which In effect would mean suspending canstliutionat rights of those who were

the recelving end of gross human right violatlons.

We have therefore left this malter In the hands of the National Directorate of Public Prosecutions, for it

to pursue ary cases thal, as Is normal practice, it belleves deserve prosscution and can be
prasecuted. This work Is conlinuing.

However, as part of this process and In the national Interest, the Nallonal Direciorate of Public
Prosecutlons, working wilh our Intelligence agancles, wiil 1eave lls doors open for those who are

at

prepared to divulge Informatlon at thelr disposal and lo co-operate in unearthing the fruth, for them to

enter Into arrangements thal are standard in the normal executlon of justics, and which are
accommodaled In our leglsiation.

This Is not a desire for vangeance; nar would It compro(r_nlse the righis of cltizens who may wish to

seak justica in our courts. L
{
It1s critically Important that, as a governmenit, wa should continue to establish the truth about

networks thal operated against the people. This is an obligation that attaches to the nation's security

loday; for, some of thasse nslworks stllf pose a raal or lalent danger agains! our democracy. In so
Instances, caches of arts have been refained which lend themselves to employment in criminal

aclivity.

This approach leaves open the possibliily for individual citizens to take up any grlevance related
human rights vialatlons with the courls,

Thirdly, In each instance where any legal arrangements are entered Into befween the NDPP and

particular perpsirators as proposed above, the Involvement of the viclims wlli be cructal in determining

the appropriate course of acllon.

Relevant Deparlments are examining the practical modallties of dealing with this matter; and they will

also eslabllsh whather specific leglslation Is required In this regard.

me

to

We shall also endeavour to explaln South Afrlca's approach on these mallers fo sister-governments
acrass the world, Our response to any Judiclal matlers from these countries will be handled In this
splrit and through the legal system. In this regard, we wish (o rellerale our call la governments that

conlinue to do so, thal the mallrealment of former an(l-apariheld fighlers, based on the legal
definltions of an lllegal regime characlerised by the Unlted Nations as a crime agains! humanily,

should cease,

In the recent past, the Issue of litigatlon and civli sulls agalnst corporations that benefited from i
apartheld system has sharply arlsen. In ihis regard, we wish (o relterate that the South Afrlcan

Government Is not and will not be parly {o such fitigation.
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In addition, we consider it complelely unacceptable that matters that are cenlral lo the future of our
couniry should be adjudicated In foreign courls which bear no responsibliily for the well-being of our
counlry and lthe observance of lhe perspective contained in our constitution of the promolion of
national reconcillation.

While Governmenl recognises the right of citizens to inslitute legal aclion, lis own approach ls
Informed by the desire to Involve all South Afrlcans, Including corporate cilizens, In a co-operallve and
voluntary partnership lo reconstrict and develop South African soclely, Accordingly, we do not
belleve that it would be correct for us lo Impose the once-off wealth tax on corporatlons proposed by

lhe TRC.

Consuitatlons are continulng with the businass communlly to sxamine additional ways In which they
can conlribute to lhe lask of Ihe reconstruction and development of aur sociely, proceading from the
premise that this [s in thelr own self-interest. In addition (o intensifying work with regard to such tasks
as poverty eradication, and pragrammes such as Black Economlc Empowerment, encouraging better
Indlvidual corporate soclal responsibliity projects, Implementatlon of equilly leglsiatton and the Skills
Tralning Levy, we intend to Improve (he work of the Business Trust.

. in this context, we must emphasise that our responss to the TRC has (o be integrated within the
{. tolalily of the enormous effort In which we are engaged, lo ensure the fundamentat soclal
transformation of our counlry. This requires that at all times, we atlaln the necessary balance among

@ the varlous goals we have lo pursue.

The TRC also recommends that what it describes as lhe beneficlaries of apartheld should also make
contributions to a reparallon fund. The government belleves [hat all South Africans should make such
contributions. In the pursult of the goal of a non-racial soclety, in which all Soulh Afrlcans would be
Inspired by a common palriotism, wa belleve that we should begln to learn to work together, uniting lo
address the common natlonal challenges, such as responding to the consequences of (he gross
violallons of human rlghs of whlch'ihe TRC was seized. ‘

In this regard, | am certaln that members of aur government will be among lhe flrst lo make thelr
conlributions lo the reparation fund, dsspite the fact thal they slood on one side of the barricades as
ws engaged In struggle to end the apartheld system.

Many In our country have called for a Natlonal Day of Prayer and Tradltional Sacriffce to pay tributa lo
those who sacrillced lhelr llves and suffered during the difficult perlod of oppression and repression
whose lagacy remalins with us. The government accepls this suggestion and will consult as widely as
possible lo determine the date and form of such praysr and tradl{lonal sacriflce. This is consistent with
and would be an approprlate response lo he proposals made by the TRG for conferences lo heal the
@ memory and honour those who were executed,

A

We shall also continue lo work In parlnership with countrles of (he sub-continent, jaintly to take part in
the massilve reconsiruction and development effort that SADC has |dentified as critical to building.a
better life for all. The peaples of Southern Aftlca, including the majorlty In Soulh Africa endured untold
privatlons and were subjected lo destabllisalion and destruction of properly and Infraslructure. Thay
all deserve tha speeding up of pragrammes of Inlegratlon, recanstruction and development that
governments of the reglon have agresd upon.

Madame Speaker;
The Truth and Recongcliiation Commission has made many detalled observations and

recommendations on slructures and systems, which will be dealt with by refevant Ministers and
Departments.

For the purpose of reparations, the government has already established the Presiden{’s Fund, which
Is now operatianal, and has, as we earller Indicated, successfully dealt with the matter of urgent
reparatlons. Like the TRC, we do hope (hat cltizens from all sectars wll find It within themselves to
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make a contribullon to this Fund. Most of the resourcas {hat have been allocaled for Indlvidual and
community reparatlons that we referred lo above will be sourced from thls Fund, over and above the
normal work of the relevant Departments.

We cancur with the TRC that intenslve work should be underlaken on the matier of monuments as
well as geographlc and place names, A Trust with the requisite infrastruclure, headed by Mangane
Wally Serote has been set up to implement the maln project In this regard, which Is the canstruction of
the Freedom Park whose constituent parts are the Memorlal, the Garden of Remembrance and the
Museum. This should start by the tenth anniversary of freedom In 2004,

The Naltlonal Direclorate of Public Prosaculions and relevant Deparlmeants will be requested to deal
with mallars relating to people who were unaccounted for, past martem recerds and policy with regard
to burlals of unidentlfied persons. We would like lo encourage all persons who might have any
knowladge of people slill unaccounted for lo approach the Natlonal Diraclorate of Public
Prosecutlons, the Soulh Afrlcan Palice Service and other relevant departments.

The Depariment of Juslice and Constilutlonal Developmant will monltor the Implementation of all
these pragramines, and it will reporl to Cabinet on an on-golng basis.

3 Whal we have Idenlified today, arising out of the reporl of the TRC, forms part of the panoply of
programmes (hat define the first sleps in a journey that has truly begun. South Afrlean sociely is
changing for the beller. The tide has turned and the people's contract for a bstter tomorrow Is taking
shape.

The goals we defined for ourselves a decade ago, as we adopted the Interlm Constitullon, fo pursue
natlonal unily, to secure peace and the well-belng of all South Alfrican cltizens, to achieve natlonal
recanclilation and the reconslruction of our soclely, have not fully been realised, dasplte the pragress

we have made.

The sliuallon we face demands that none of us should succumb to the false comfor that now we live
In a normal saclety lhal has overcoma the egacy of the past, and which permils us to consider our
soclal tasks as mere business as usual,

Rathar, It demands that we conlinue to be Insplred by the delermination and vislon that enabled us to
achieve the transitton from apartheld rufe to a democralic order In the manner that we did. it demands
(hat we act logether as one peopie lo address what are truly natlonal tasks.

Wae have to ask ourselves and honestly answer simple questions.

Have we succeedsd lo creale a non-raclal societyl The answer (o lhls question {s nol

Have we succeeded lo build a non-sexist socletyl The answer to lhat quastlon Is nol

Have we succeeded to eradicate poverlyl Once more the answer to {hat questlon Is nol

Have we succeeded fully to address the needs of lhe most vulnerable In our soclety, the children, the
youth, people.with disabliilles and the eldsrlyl Once agaln the answer to this questlon Is nof

Without all this; it Is Impossible for us to claim that we have met our goals of nalional reconclliation
and reconstruction and development, It Is nol possible for us to make the asserlion lhat we have
securad the well-bsing of all Sauth African cllizens.

The road we have Iravelled and the advances we have made convey the flrm message lhal we are
moving towards the accomplishment of the objectlves wa sel ourselves. They leli us thal, In the end,
however long the road we still have to travel, we will win.

In the larger sense, we were all viclims of the system of apartheld, both black and white. Some
among us suffered because of oppresslon, exploitation, represslon and excluslon. Others among us
suffered because we were Imprisoned behind prison walls of fear, paralysed by inhuman bellafs ih our
raclal superlority, and called-upon to desplse and abuse other human belngs. Those who do such
things cannof but diminish thelr awn humanity,
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To be lrue to ourselves as human beings demands that we act together to overcome the legacy of
this common and terrible past. it demands that we do indeed enler Into a people's contract for a beller

tomorrow,

Together wa must confrant the challenge of steering through a complex transition that demands thal

we manage the historical faull-lines, without papering over the cracks, moved by a new and common
patriolism,

It says (o all of us that we must honour those who shed their bload so (hat we can sit together In this

Chamber by doing all the things that will make if possible for us to say, this South Africa that we have
rebullt together, truly belongs fo all who live in If,

| am honoured to commend the Report of the Truth and Reconciliation Commission lo our Natlonal
Housses of Parliament and the natton.

Thank you.
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REs TRC MATTERS

Our disoussion it tha gbave matter on Tussdsy 6 Febeusry 2007 refers,

I ttist edviss you at tha outest that the madia artioles alleging that the Natiotial

Proszouting Authority will go ebead with prasecutions have canght rne by surpslss, In

our diseussions you briefly mestioasd to me that the NPA will not bs golng aheud with

: the prossoutions, As you had underpken to adviss me In writing, I will apprecists it If

you cauld adviss mo urgeatly on the matter g0 that thare can ba cartalnty, . :

1 trust that you find the ebove in ondeg,
With warm regards ' ‘if
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MRS BS MABANDLA
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Cops up for apartheid grintes
2007.02-07 07:16

Jan-Jan Joubert and Willem Jordaan
Caps Town - The nallonal proseculing authority (NPA) has informed three sacurity pollcamen thal they arae lo

be prosaculed for apartheld crimes.
Thess will ba (he first proasculions since the Truth and Reconclliation Commission (TRC).

The case {5 relatad to altempls (o polson the Rev Frank Chikans, who Is now (he direclor-general of the
praesldency.

Beald has the namss of the three securily pollce officars and has established that they have bsen Informed by
thelr legal represaniative that the NPA Intends to go ehead wlth prosecullons,

The mave paves the way for prosecution of former minlster of law and order Adriaan Viok and former chisf of
police General Johan van dar Marws, who ara balh fully aware of, and preparad for, whal will follow,

according fo sources.

Address to the hatlon ~
The NPA dld nat want lo confirm ot dany that the proseculions were {o bagin.

In polllical clrcles, speculation [s rife {hat the planned proseculions could open a hornet's nast in the weeK of
Prasldent Thabo Mbeki's address to the nallon,

The questlon of proseculing apartheld-ara crimes Is polilically loaded, as some belleve lhat they're nacessary
to conclude the TRC procass, while others {eel they could des(roy reconclliallon.

it appears‘lhel members of the laller gronp could use high-lavel pelitical prassura to Iry lo prevent
prosacullons,

In lerms of pollcy and ha conslilulion, the declsion to prosecute lles viith the nallonal dlreclor of prosecutions,
advocale Vus! Plkall, and nof with tha government.

Quesllons already have been askad (n high clrclas aboul the equanimily of [he NPA, and If wall- rnown Afrlcan
Nallonal Congress figures who did not gel amnasty, would ba prosacuted.

One of the ANC members whose emnesty appllcalion was lurned down was Thabo Mbekl, who appliad with a
number of other ANC members.

Viok was In {he news recenlly when he washed Chlkane's fest o atong for the altempt fo polsan him whils he
was general secrelary of lhe South Alrican Councll of Churches.

The lhree securily pollceren were connected lo (he sama plot fo 'klll.ChIRane.

VioK's slep was lauded last year by Mbekl, who addad thal South eréaps should leara fo tislan more closaly

40

{o each olher across the boundarles of apartheld
- 1
Viok did nol wan fo respond fo rumours (hat he could be prosscuted, Van der Merwa also remalned slient. D\ ]
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{% n Wegqner. laggj rapresenlallve of tha threa eacurlty pollcamen, said tha NPA (nformad him of thalr
da

2 * . He dld not want fo commenl.on any pariculara.
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:B\lnm/\o‘&ﬁmvu’z«( com]Sou&Aﬁ‘ion/l‘{own/Cop, up-for-aperﬂlbld ¢k \?

elon atthe and of Iest month.

Tha lateat events follow the tebling In pailiament last Januzry of & new prosacution polloy on eperiheld
¢rimaes, among olhar things.

Lo it 2

The vlctlm‘hss & Bay

It includes a clauss that gives the NPA discrellon an whalher or not to proseculs, if it1s not In "lhs natlonal
Interest",

41

Qne of the faclors that must bs taken Inlo account Is whather the apartheld viclim wanls the prasaculion lo go
ahsed,

in Chikene's case, he has Indicated thal he Is not Interasted In prosecution, but that he wants full disclosure
on the aitempt on his life.

He has also indlcated that the govarnment Is nof Interestad In ime-consuming prossculians.
The NPA has Indloated, neverihaless, that prosecullon will go ahead.

Beold

y




\

605

VEP 4

Dossiere oor leiers se vergrype lé al jare in
kluis ANC-léers ‘verdwyn’

Sonja CarstensPretoria

Dle pofisle het nog niks gedoen om meer bewyse en getulenls te kry vir die mopntlike vervolging van
37 destydse lelers van dle ANC aan wie amnestle vir apartheldsmisdade geweler Is nie,

Rapport het die afgelope week uit onberlspelike bronne verneem dle polisiedossiere wat twee
afgetrede polislelede vroeér saamgestel het, Is al jare toegeslult by dle hoofkantoor van dle polisie
se speurdienste. Dle bronne se name word op versaek verswyg weens die sensitiewe poste wat hulle
beklee,

Volgens die bronne is geen verdere ondersaekwerk na dle Inligting In die dosslere gedoen nle,

Dile dosslere is vroeér verwyder uit 'n kluls In die kantore van die direlcteur van openbare vervolgings
{DOV]) In Pretoria waar adv. Paul Fick, SC, hoof van dle vervolgingspan wat die vermeende
Boeremaglede aankla, die hoof was van ‘n span wat verder ondersoek Ingestel het met dle oog op
moontlike vervolging. :

Dle naslonale vervolgingsgesag (NV) het dle ondersoeke jare gelede weggeneem van Flck, Hy wou
dle afgelope week glad nle op vrae reageer nie,

Rapport verneem sedert dit ult Fick se kantoor verwyder s, Is dit toevertrou aan 'n span by die NV
wat dit verder moes ondersoek, maar wat welnig aan die ondersoeke gedoen het,

Hlerna Is adv. Anton Ackermann, SC, In Junie 2003 aangestel as hoof van 'n eenheid wat onder meer
misdade teen dle staat moes ondersoek. Ackermann was die aanklaer in dle Viok-Van der Merwe-
verhoar,

Genl, Johan van der Merwe, vaormalige polislehoof, het Vrydag gesé “oorgenoeg getulenis” bestaan
teen dle ANC-lelerskorps oor hul betrokitenheid by die landmynontploffing in 1995 waarin verskele
lede van die Van Eck- en De Necker-gesin gesterf het,

In Junie 2004 het mnr. Sipho Ngwema, destydse woordvoerder van dle NV, gesé nle een van die 37
lelers, onder wie pres. Thaho Mbekl, mnr. Jacob Zuma, komm, Jackle Selebl, polisiehoof, mnr. Linda
Mtl, vorige kommlssaris van korrektlewe dlenste, en min, Essop Pahad kan vervolg word nie omdat
"daar eenvoudig nle genaeg getulenls Is om 'n klagstaat op te stel nie”.

Ngwema het destyds gesé dle NV weet nle wlé het wat gedoen of wie die opdragte gegee het nle,
“Indien die NV dit met die getulenis tot sy besklkking sou doen, is dit net so goed die vervolger
besluit oudpres, PW Botha of oudpres, FW de Klerk moet teregstaan weens voorvalle In dle
apartheldsjare waarvoor nlemand anders verantwaordellkheld aanvaar het nle,” was Ngwema se
waorde.

Mnr. Dirk van Eck hef reeds aangedul hy Is gereed om ’n klag In te dien teen ANC-lelers wat nle
amnestie antvang het nle vir die aanval wat meer as die helfte van sy gesin ultgewls het.

Dle politieke omstredenheld oor vervolgings vir misdade uit die verlede sal ultbrel as die NV ‘n
vervolging Instel teen genl. Basle Smit, ‘n voormallge hoof van die pollsle se speur- en velligheldstak,
Een van die kiousules in Viok en Van der Merwe se pleltoareenkoms dwing hulle om In ‘n moontlike
verhoor teen Smit te getulg.

Rapport verneem Ackermann het vroeér skriftellk opdrag gegee dat dle polisie nog getuienis In die
ondersoeke na die ANC-lelers moet versamel met die aog op moontlike vervolging. Maar dle
afgelope week het dle polisie geweler om te sé of die opdrag nagekom Is en wat dle vordering
daarmee [s,

DIr, Sally de Beer, Selebi se woordvoerder, het navrae na dir. Phutl Setati, woordvoerder van
naslonale speurdlens, verwys.

“Die poliste wil sy kommentaar oor dle saak voorbehou,” het Setati gesé.

O

N

42




606

scarstenss@rapport.co.za
} Viok en Van der Merwe vra Mbeki en De Klerk om In te gryp ~ bl. 14

Google translate:

Dosslers on leaders* abuses lay for years In safe ANC files' disappear*
Sonja CarstensPretorla

The police have done nothing to get more evidence and testimony for the possible prosecutlon of 37
farmer leaders of the ANC who amnesty for apartheid crimes were refused.

Report this week from Impeccable soutces learned that the police dockets that two retired police
officers have made earlfer, for years locked up at the headquarters of the police's detective services,
The sources' names are wlthheld at the request because af the sensltive positlons that they hold,
According to the sources, no further investigation into the Information taken In the case files.

The dosslers were earller removed from a safe in the office of the Director of Public Prasecutions
(DPP) in Pretoria Advacate. Paul Fick, SC, head of the prosecution team who accuse the alleged Boer
force members, the head of a team that further investigation instituted with a view to possible
prosecution,

The National Prosecuting Authority (NPA) has taken the examinations years ago Flck. He wanted the
past week dld not respond at all to questions.

Butchery since it was removed from Flck's offlce, [t was entrusted to a team at the NA that it had
Investigated further, but that did little to Investigatlons,

After this, Adv. Anton Ackermann, SC, was appointed In lune 2003 as head of a unit that had
investigated Include crimes agalnst the state, Ackermann was the prosecutor In the Vlok Van der
Merwe trlal.

Gen. Johan van der Merwe, a former police chief, sald Friday "ample evidence"” exlsts agalnst the
ANC leadership over their involvement in the landmine explosion In 1995 In which several members
of the Van Eck- and the Necker family died,

In June 2004, Mr, Sipho Ngwema former spokesperson of the NPA, sald none of the 37 leaders,
Including President. Thabo Mbekl, Mr. Jacob Zuma, Comm. Jackle Selebl, the police chief, Mr, Linda
Mti, former commlssioner of correctlonal services, and more. Essap Pahad can be prosecuted
because "there Is simply not enough evidence for an indictment te prepare,”.

Ngwema sald then that the NPA do not know who has what or who did not give the orders,

"If the SA would do this with the evidence at its disposal, it Is as well the prasecutor decides former
president, PW Botha or former presldent. FW de Klerk arraigned because of Incldents In the
apartheld years for which no one has accepted responsibliity, "was Ngwema's words,

M. Dirk van Eck has Indicated he Is ready to file a complaint against ANC leaders not yet recelved
amnesty for the attack that wiped out more than half of his famlly,

The political controversy over prosecutions for crimes of the past will expand as the NPA a
prosecution against Gen. institute. Basle Smit, a former head of the police detective and security
branch, One of the clauses of Vlok and Van der Merwe's plea agreement forcing them Into a possible
trial to testify against Smith,

Butchery Ackermann had earlier Instructed In writing that the pollce have evidence in the
Investigation of the ANC leaders have gathered with a view to possible prosecution. But fast week,
the police refused to say whether the assignment Is carrled out and the progress It.

Dir. Sally de Beer, Selebl's spokesperson, referred questions to DIr. Phutl RAF spokesman natlonal
detectlve refers.

"The police want his comments on the case reserved," the RAF sald.

scarstenss@rapport.co.za
} Vlok and Van der Merwe asked Mbekl and De Klerk to Intervene - p. 14 -
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htip://www gov.za/national-prosectiting-autharity-rapport-article-ackermann

National Prosecuting Authority on Rapport article
on A Ackermann

21 Aug 2007

Response to atticle in rapport
21 August 2007

With reference to the statements attributed to Anton Ackermann SC in the
rapport of 19 August 2007, the National Prosecuting Authority (NPA) wishes to
place on record the following:

* In May 2004, Bulelani Ngeuka, the then National Director of Public

Prosecutions, declined to prosecute the A frican National Congtess (ANC)

leadership in connection with the conflicts of the past. A press statement ;
confitming this was released on 15 May 2004, ,
* Since that press velease the National Prosecuting Authority and in particular

Ackermann has not directed any further investigation into this matter.

* Subsequent to the media report by the Rapport on 19 August 2007, and on

request by the National Prosecuting Authority, the South African Police Service

(SAPS) provided a copy of letter purporting to be written by Ackermann on 26

June 2006, to the National Prosecuting Authority. The NPA regards this lelter

as a forgery and has authorised an itnmediate investigation into the matter.

Contact person:
Tlali Tlali
Cell: 082 333 3880

)
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- Our ref; 2200
Enq! Adv. M Simslana -

AdvV R PlKolt
Netlonal Dliredtar of Pubfic Prosecutions
Office of the Natlonal Diredior of Fublio Proseculions

Privata Bag X 762
PRETORIA
oim

Dear Adv Plkall

KEETING OF THE SUR CONMITTEE OF THE JEP3 CABINET COMMITTEE ON
POST TRC WATIERS

1. Lreferfo the discussions In the sbove mesting of 23 August 2007, )

24 ‘fou wlil recall that both xau and the Nathonal Cotwnlsstonar, Kr. J &alahl,
provided the sub-sommites wilh different facts on the Repport arlcla oo
ragarding an &lisged forgery of certaln NPA dosumenls, _| ’

3. You further canfitmed thet you hava Instituted a thorough investigation Inle
tha alleged fargary, [ was howsvar nof advised of this declefon and the basls )

thereof,

4, In tha course of ths diseussion, i became clear thet Mr, J Selebl was of ths
view that 1hare ta o iruth In the Reppont artkcls, and ha preduced documents

..... ,mﬂ! thaf hdeed (376 8 an IAvestigation by the NPA on
%%ﬁﬂal b4 BB&‘Q*’F /

8. It way suggasled at the meatlng then that fi would ba userdl If you could
raspond ta tha allsgation thaf thers [s an Investigation &3 mentloned above, | ,

Your urgent responies would ba highly apprectated, Any Information that could hed

light to ths [eaues will alsq ba weleoms, :
I trust that you find tha ebave In order, ' /
Yodrs sinoeraly : cim 1Ty
R R g ERy ‘ ﬁ
TR u: ,2%4 ﬁﬂ |
st /\ i ‘
ve (,“ ,
NS B S MABANDLA, Mp* / g}sr bl A
Minlster for Justloes end Gonstituflonal Development k l ot A ;
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Ref: NDPP/Kp

Minister B, Mabandla
Minister of Justice and Constitutional Davelopment

Momentum Bullding
cnr Prinsloo and Preforius Strects

PRETORIA
29 August 2007

3

Dear Minlster

MEETING OF THE SUB-CORMMITTEE OF TRE JCPS CABINEY
COMMITTYEE ON POST TRC MATTERS |
¢

1. | refer to your fax of 28 August 2007;{;

2, Irefer {o the meetlng of the sub-committes of 23 August
2007, whlch | consldered to be most unpleasant, Despite the
Informallon | put befora the cammittes, | am both surprised :
and disappolnted to see thal | now stand accused of
misleading allernatlvely having lled to the sub-commities
members,

3 3. | confimn that | stand by what | sald about the National
( Commissloner of Pollce and the South African Police

Service (SAPS).
4, | conflmm and repsat the following:

4.1That | have Instructed that an Invastigation be carrled out in
respect of the forgery of the memo by Adv. Ackermann SC,

" 4.2 As borne by the attached annexure and the numerous
communications fa the Minlster, thers is no invesligation by
the NPA or any of lis officlals against the 37 ANC leaders ’
including the President of this cauntry, conlrary to the
assertlons of the Natlonal Commissioner af Police, | glve the
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Minister the assurance that no investigations or decisions to
prosecute in these matters are done without my express
authorlzation as per the prosecution guidelines as they
pertain to the post TRC matters,

. While | am not certain as to what the meaning of paragraph

4 of your letter s, it is, however, clear that my account of the
position as it relates-to the NPA's handling of the post TRC
matters has been completely ignored.

. Arising from allegations made by two police officers, as well

as a threaf by a lawyer representing former Security Branch
members who were facing prosecution, my predecessor had
the material relating to the ANC leadership perused and
safisfied himself that there was no basis for the leadership to
be investigated, He also briefed your predecessor, as well
as members of the Office of the Presidency to this effect. In
my presence and in my capacity as the then Director
General of the Department of Justice & Constitutional
Development, all the police dockets stored at the Office of
the Director of Prosecutions: Pretoria were handed over to
the police. These events all took place in early and mid-
2004. | confirm as well that the Minister was made aware of
all these facts as far back as December 2004 and | am
surprised that this issue is now resurfacing.

In view of all that is transpiring now, | request an urgent
meeting with the Minister, my Deputies and myself. Further, |
request an opportunity to appear before the National
Security Council to give a true account of this issue.

Kind regards

Adv. VP Pikoli
Natlonal Directfor of Public Prosecutions

Date:

2

6
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Adv V Pikoli Confirmatory Affidavit 04 Nov 2025 Amended FINAL(23509290.1) (002)

IN THE COMMISSION OF INQUIRY INTO STOPPED TRC INVESTIGATIONS AND/

OR PROSECUTIONS

AFFIDAVIT OF VUSUMZI PATRICK PIKOLI

I, the undersigned.

VUSUMZI PATRICK PIKOLI

do hereby make oath and state that:

| am an adult male advocate of the High Court of South Africa presently resident in

Pretoria, South Africa. | am currently a Special Advisor to the Minister of Police.

The facts contained in this affidavit are within my own personal knowledge unless
the context indicates otherwise and are to the best of my knowledge true and

correct.

| depose to this affidavit to assist the Judicial Commission of Inquiry into stopped
TRC Investigations and/or Prosecutions (‘the Commission”) to address

paragraphs 1 to 1.3.2 of the terms of reference of the Commission.

Professional Experience

4.

4.1

4.2

4.3

Selected highlights from my career are set out below

| joined the military wing of the African National Congress in 1980 and
remained a member of UMkhonto We Sizwe until it was officially disbanded by
the African National Congress. | also worked for the ANC's legal and

constitutional affairs department in exile.

Between 1994 and 1997 | was the Special Advisor to the then Minister of
Justice, Mr. Abdullah Omar.

From 1997 to 1999, | was the Deputy-Director General of the Department of

Justice, and between 1999 and 2005 | was the Director General of that

N
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Page 2
department.
44 On 1 February 2005 | was appointed the National Director of Public
Prosecutions (“NDPP”).
4.5 As a result of my decision to authorize the prosecution of the then National

Commissioner of Police, Jackie Selebi. on corruption charges | was
suspended from duty by then President, Mr. T. Mbeki on 23 September 2007.

4.6 My decision to pursue prosecutions of apartheid-era perpetrators who had not
been amnestied by the Truth and Reconciliation Commission (“TRC”)

contributed to President Mbeki's decision to suspend me.

4.7 During 2008, the Ginwala Commission of Enquiry found that the Government
had failed to demonstrate that | was not a fit and proper person to hold the
position of NDPP.

4.8 | was conferred the International Association of Prosecutors Award in 2008.

4.9 Between 2010 and 2012 | was a partner at SizweNtsalubaGobodo and the

director of its Forensic Investigations department.

410 Between 2012 and 2014 | was a commissioner on the Khayelitsha

Commission, which investigated policing matters in Khayelitsha.

411 In December 2014 | was appointed as the Western Cape's first Police
Ombudsman.

4.12 In 2018-2019, | was the Special Adviser to the Minister of the State Security
Agency.

4.13 In 2019, | was appointed as Adjunct Professor at the Nelson Mandela School

of Public Governance at the University of Cape Town.

414 In 2019-2020, | served as the Chief Legal, Risk and Compliance Officer at the

South African Airways.

4.15 In 2020-2021, | was the Special Adviser to the Minister of Public Service and
Administration. ﬁ

e
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Page 3

In 2021-2024, | was the Special Adviser to the Minister of Water Affairs.

| am a member of the Africa Board and a Senior Advisor to the Global Initiative
against Transnational Organized Crime and a founding member of the

International Association of Anti-Corruption Authorities.

| am a former trustee of the Constitutional Court Trust and a former member

of the Magistrate’'s Commission.

| co-authored a book with Mandy Weiner: "My second initiation: The Memoir of
Vusi Pikoli" which was published in 2013.The book features the Ginwala

Commission, where | also write about the post- TRC prosecutions.

Confirmation of affidavits

I confirm the contents of the founding affidavit of Lukhanyo Calata dated 17 January
2025 filed in Calata & Others v Government of South Africa & Others (Gauteng
Division, Case No. 2025-005245), insofar as it pertains to me (“the Calata
affidavit’). A certified copy of this affidavit was supplied by Webber Wentzel

attorneys to the Commission on 10 October 2025 in bundle 1 at paginated pages 1
- 842.

| also confirm the contents of my affidavit dated 6 May 2015 filed in the matter of
Thembisile Phumelele Nkadimeng v National Director of Public Prosecutions and
Others, Gauteng Division of the High Court, Pretoria, Case No: 36554/2015. A copy
of this affidavit was supplied by Webber Wentzel attorneys to the Commission on
10 October 2025 in bundle 2 at paginated pages 843 - 889. In this affidavit | set out
details of interference by the executive in the work of the NPA in respect of the TRC

cases.

| further confirm the contents of the founding affidavit of Thembi Nkadimeng (now
Simelane) dated 18 May 2015 filed in the matter of Thembisile Phumelele
Nkadimeng v National Director of Public Prosecutions and Others, Gauteng Division
of the High Court, Pretoria, Case No: 36554/2015, insofar as it pertains to me. A
copy of this affidavit was supplied by Webber Wentzel attorneys to the Commission
on 10 October 2025 in bundle 4 at paginated pages 908 - 1381.

<f
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Page 4

8. | annex hereto marked VPP1 a copy of my in-camera affidavit dated 6 May 2015
which was filed in the aforesaid matter with case no. 36554/2015. In that affidavit |
attached an ‘internal secret memorandum” addressed to the then Minister of
Justice, Ms Bridgitte Mabandla, titled ‘PROSECUTION OF OFFENCES
EMANATING FROM CONFLICTS OF THE PAST: INTERPRETATION OF
PROSECUTION POLICY AND GUIDELINES’ dated 15 February 2007.

Conclusion

9. I confirm that during my tenure as NDPP political interference seriously undermined
the investigation and prosecution of the TRC cases. | regard the interference as

deeply unlawful and unconstitutional.

0 j\/)
NN ¢ 05 . \\.2025

VUSUMZI PATRICK PIKOLI

The Deponent has acknowledged that the Deponent knows and understands the contents
of this affidavit, which was signed and sworn to or solemnly affirmed before me at _EKE’IOM
on_ 5 N o] EMBER 2025, the regulations contained in

Government Notice No. R1258 of 21 July 1972, as amended, and Government Notice

No. R1648 of 19 August 1977, as amended, having been complied with.

COMMISSIONER OF OATHS

COMMISSIONER OF OATHS (EX OFFICIC.
MS AJANTA DHEDA
ATTORNEY OF THE HIGH COURT OF SOUTH AFRICA
SOUTH AFRICAN RESERVE BANK
370 HELEN JOSEPH STREET PRETORIA 0002

Date: 2L ~ll-05 .
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in the matter between: 2015 ~05- 20
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/ N R,
THEMBISILE PHRELEE

And

NATIONAL DIRECTOR OF
PUBLIC PROSECUTIONS

THE NATIONAL COMMISSIONER OF THE
SOUTH AFRICAN POLICE

THE MINISTER OF JUSTICE AND CORRECTIONAL
SERVICES

THE NATIONAL MINISTER OF POLICE

WILLEM HELM COETZEE

ANTON PRETORIUS

FREDERICK BARNARD MONG

MSEBENZI TIMOTHY RADEBE

WILLEM SCHOON

~GAUTENG DIVISION, PRETORIA
AsC,

Case Number:

Applicant

First Respondent

Second Respondent

Third Respondent

Fourth Respondent

Fifth Respondent

Sixth Respondent

Seventh Respondent

Eighth Respondent

Ninth Respondent




IN CAMERA SUPPORTING AFFIDAVIT

I, the undersigned

VUSUMZI PATRICK PIKOLI

state under oath as follows:

INTRODUCTION
1. laman advocate of the High Court of South Africa and a former National Director
of Public Prosecutions. | have provided a supporting affidavit in these

proceedings.

2. |refer to the memorandum mentioned in paragraph 51 of my supporting affidavit
titled ‘PROSECUTION OF OFFENCES EMANATING FROM CONFLICTS OF
THE PAST: INTERPRETATION OF PROSECUTION POLICY AND
GUIDELINES' and was dated 15 February 2007. This memorandum is annexed
hereto marked “VPP1”. It was annexed to my affidavit before the Ginwala

Commission marked as "TRC1".

3. As | had marked this memorandum as an “internal secret memorandum’ | have
not attached it to my open supporting affidavit. | have attached it this in camera
affidavit which will be filed separately and which will not be made available to

the public, unless this honorable Court authorizes such release.

53
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3.1. The issues and complaints raised in the memorandum have already
been discussed in my affidavit filed before the Ginwala Commission,

which has been part of the public record since 2008.

2. In my view, there is nothing in the memorandum that implicates or

impairs national security.

3.3. It ought to be released as it points to unlawful and unconstitutional

conduct.
4.  In this memorandum | pointed out that:

4.1. The problems are “hindering and obstructing the NPA in fulfilling its
constitutional mandate, namely, to institute criminal proceedings without

fear, favour or prejudice”.
4.2,  The SAPS and NIA had not made dedicated members available to the NPA

to gather sufficient and admissible evidence in the TRC cases. This was

one of the tasks that the "Task Team" was required to address.

4.3. There were differences in interpretation in relation to the role of the other

state departments in relation to the prosecutorial decision-making process.

5. 1 concluded by stating that: X,

54
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1 have now reached a point where I honestly believe that there is “improper
interference with my work and that | am hindered and/ or obstructed from

carrying out my functions on this particular matter.

It would appear that there is a general expectation on the part of the
Department of Justice and Constitutional Development, SAPS and NIA that
there will be no prosecutions and that | must play along. My conscience

and oath of office that | took, does not allow that,

Based on the above, | cannot proceed further with these TRC matters in
accordance with the “normal legal processes” and “prosecuting mandate” .
of the NPA as originally envisaged by Government. Therefore, and in view
of the fact that the NPA prosecutes on behalf of the State, | am awaiting

Government’s direction on this matter.

-

\KW
VUSUMZI PATRICK PIKOLI

| hereby certify that the deponent has acknowledge that he knows and understands
the contents of this affidavit, which was signed and sworn to before me, Commissioner
?f Oaths, atC#H11%. T4 L+ on this the (71 ()Leuo /~/ /L’//fg... 200 L/}‘
w............ the regulations contained in Government Notice No R1258 of
21 July 1972, as amended, and Government Notice No R1648 of 19 August 1977, as

amended, having been complied with.
Pt ne

COMMISSIONER OF OATHS

N
Andrew LaRlaye Borcky MORORIG
Commissioner of Oaths
Practising Attorney

"2nd Floor, Leadership House,40 Shortmarket S \Q )

1
Greenmarket Square Cape Town, 800

IF .



The Nationd! Prosecuting Authority of South'Africa
Igunya Jikelele Labetshutshisi Bo Mzantsi Afrika
Dle Naslondle Vervolgingsgesag van Suld-Afrika

SECRET INTERNAL MEMORANDUM

DATE

TO MS BS MABANDLA, MP
MINISTER FOR JUSTICE AND  CONSTITUTIONAL
DEVELOPMENT

FROM ADV VP PIKOLI
NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS

SUBJECT |PROSECUTION OF OFFENCES EMANATING FROM
CONFLICTS OF THE PAST: INTERPRETATION OF
PROSECUTION POLICY AND GUIDELINES J

REFNO. |3/2P (PCLU)

15 FEBRUARY 2007

1. PURPOSE OF MEMORANDUM

The purpose of this memorandum is to—

@)

(b)

inform the Minister about the National Prosecuting Authority's (NPA)
understanding and interpretation of the policy and guidelines relating to
the prosecution of offences emanating from conflicts of the past which

were committed on or before 11 May 1994;
inform the Minister about the problems the NPA is experiencing in the

implementation of this policy and guidelines; and
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(b)  propose a way forward.
BACKGROUND INFORMATION

Background relating to initial proposals

On 23 February 2004, a Director-General's Forum, under the chairpersonship of
the former Director-General: Justice and Constitutional Development (Adv Vusi
Pikoli) appointed a Task Team to consider and report on, "the nature of the
‘arrangements that are standard in the normal execution of justice, and which are
accommodated in our legislation' that the NPA and intelligence agencies may

come up with in assisting persons who divulge information relating to offences

committed during the conflicts of the past.".

In its deliberations, the Task Team took cognisance of the fact that in terms of
section 179(1) and (2) of the Constitution, the NPA is an ilndependent
constitutional institution and the National Director has full discretion on whether
a particular prosecution should or should not be instituted. The Task Team's

recommendations should therefore be . consistent with this constitutional

requirement.

In its Report, the Task Team recommended the establishment of a Departmental
Task Team comprising members of the following Departments or institutions:

o The Department of Justice and Constitutional Development

s The Intelligence Agencies (NIA)

o The South African National Defence Force

o The South African Police Service (SAPS)

¢ Correctional Services

s The National Prosecuting Authority

o Office of the President

SECRET
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2.2

22.1
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It was proposed that the functions of the proposed Task Team should, among

others, be the following:

"(aj ~ Before the institution of any criminal proceedings for an offence
committed during the conflicts of the past, fo consider the advisability of
the institution of such criminal proceedings and make recommendations

to the National Director of Public Prosecutions in this regard,

(b))  To consider applications received from convicted persons alleging that
they had been convicted of political offences committed during the

conflicts of the past and to make recommendations fo—
() the President, through the Minister for Justice and Constitutional

Development, to pardon the alleged offender in terms of section
84¢1)(k) of the Constitution;

(ii)  the Commissioner of Correctional Services regarding the possible
release of the applicant on parole or the conversion of the sentence

to correctional supervision.". (Emphasis added)

Background relating to Amended Prosecution Policy

As the Minister is aware, the abovementioned recommendations were not
implemented, since many held the view that the proposed functions of the Task
Team could be unconstitutional in view of the provisions of section 179 of the
Constitution. Subsequently, Government decided that it was important to deal

with these matters on a uniform basis in terms of a specifically defined

prosecutorial policy and directives.

Therefore, it was proposed that the National Director, with the concurrence of the
Minister, should issue amended Prosecutorial Policy and Directives in terms of
section 179(5)(a) of the Constitution, read with section 21 of the National
Prosecuting Authority Act, 1998 (Act No. 32 of 1998) (NPA Act), and that such

SECRET
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Policy and Directives should be submitted to Parliament in terms of section 21(2)

of the NPA Act.

Following discussions with all the relevant stakeholders and a submission to
Cabinet, the Prosecution Policy and Directives relating to the prosecution of
offences emanating from conflicts of the past which were committed on or before
11 May 1994 (hereinafter referred to as the "Amended Prosecution Policy"), were
approved and came into operation on 1 December 2005. The Amended

Prosecution Policy was also duly tabled in Parliament and is binding on the

prosecuting authority.
IMPORTANT FEATURES OF AMENDED PROSECUTION POLICY

For purposes of this memorandum, it is important to refer the Minister to the

" under-mentioned features of the Amended Prosecution Policy:'

(2) The Amended Prosecution Policy emanates from and is based on the
statement of President Thabo Mbeki to the National Houses of Patliament
and the Nation, on 15 April 2003, when he gave Government’s response to
the final feport of the Truth and Reconciliation Commission (TRC).

(b)  The President, among others, stated that the question as to the prosecution
or not of persons, who did not take part in the TRC process, is left in the

hands of the National Prosecuting Authority (NPA) as is normal practice.?

(¢)  The President further stated that as part of the normal legal processes and
in the pational interest, the NPA, working with the Intelligence Agencies,
will be accessible to those persons who are prepared fo unearth the truth of
the conflicts of the past and who wish to enter into agreements that are

standard in the normal execution of justice and the prosecuting mandate,

and are accommodated in our legislation.?

(d) It is important to note that the President made it clear that—

! Attached hereto as Annexure "A",
2 See paragraph A.1(b) of Appendix A to Amended Prosecution Policy,

? See paragraph A.1(c) and (d) of Appendix A.

SECRET
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(i) the decision to be taken by the NPA (whether to prosecute or not)
should be in accordance with the normal legal process;

(i)  in order to reach a well-considered decision, the NPA should
work together with the Intelligence Agencies, which include the
NIA and the SAPS; 4 |

(iii)  the agreements entered into between the NPA and those persons

who are prepared to unearth the truth of the conflicts of the past,

should be in accordance with standard and normal execution of

justice;
(iv) such agreements should be in accordance with the NPA's

prosecution mandate; and
(v)  such agreements should be in accordance with existing legislation.

3.2 Furthermore, it is important to note that the Amended Prosecution Policy
expressly states that the prosecuting policy, directives and guidelines are required
to reflect and attach due weight to, among others, the following:

(@) The dicta of the Constitutional Court to the effect that the NPA
represents the community and is ander an international obligation to

prosecute crimes of apartheid, (See The State v Wouter Basson CCT

30/03.).
(b)  The constitutional obligation on the NPA to exercise its functions without

fear, favour or prejudice (section 179 of the Constitution).

(©) The legal obligations placed on the NPA in terms of its enabling
legislation, in particular the provisions relating to the formulation of
prosecuting criteria and the right of persons affected by decisions of the
NPA to make representations, and for them to be dealt with.

(d)  The existing prosecuting policy and general directives or guidelines issued

by the National Director to assist prosecutors in arriving at a decision to

prosecute or not.

4 See paragraph A.2 (h) to (k) of Appendix A.

SECRET
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(@)

(b)

(@)

()

©

In respect of procedural arrangements, which must be adhered to in the

prosecution process, the Amended Prosecution Policy provides, among others, in

particular that—

the Priority Crimes Litigation Unit (PCLU) in the Office of the National
Director shall be responsible for overseeing investigations and instituting

prosecutions in all such matters;

the PCLU "shall be assisted in the execution of its duties" by a senior

designated official from the following State departments or other

components of the NPA.;

(i)  The National Intelligence Agency.

(i)  The Detective Division of the South African Police Service.
(i)  The Department of Justice & Constitutional Development.

(iv)  The Directorate of Special Operations.

From the above, it is clear that in relation to the relevant offences—

the decision whether to prosecute or not vests in the prosecuting authority
and in terms of the Amended Prosecution Policy, in paiticular, the
National Director;

such decision must be exercised in accordance with the Constitution and
existing legislation;

the abovementioned State Departments only have a role to play insofar as
they must assist the NPA in the investigation process and the gathering of

information so as to assist the NPA in reaching a well-considered decision

whether to prosecute or not.

4. PROBLEMS RELATING TO IMPLEMENTATION OF AMENDED
PROSECUTION POLICY

4.1  Since the coming into operation of the Amended Prosecution Policy, the NPA has

experienced various problems relating to the implementation thereof. These

problems are hindering and obstructing the NPA in fulfilling its constitutional

SECRET q
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mandate, namely, to institute criminal proceedings without fear, favour or
prejudice. On the one hand, the NPA is experiencing problems investigating cases
to ascertain whether there is sufficient and admissible evidence to provide a
reasonable prospect of a successful prosecution, since the SAPS and NIA had not
made dedicated members available to assist the NPA in this regard., This was
subsequently dealt with by the setting up of a "Task Team". On the other, the NPA
is now experiencing problems relating to the interpretation of the role of the other
State Departments in the process. As indicated hereunder, it seems as if the SAPS

and NIA hold the view that the proposals relating to the original proposed Task

Team (that were rejected by Government), must be implemented and that such Task

Team should play a role in the decision-making process.

4.2 During the middle of 2006, a meeting was held at the Office of the Presidency to
attend to the abovementioned problems. The National Commissioner, the
National Director, the Directors-General of Justice and NIA, and Mr Jafta of the
Presidency, attended this meeting. It was agreed that a Working Committee
should be established. This recommendation was taken to the Ministers in the
- Cluster. At a subsequent meeting attended by the Minister for Safety and Security,
the Minister of Social Development and Minister Thoko Didiza (as Acting
Minister for Justice and Constitutional Development), it was agreed that such

Working Committee (now referred to as a Task Team), should be established to

assist the NPA.

43  Following the above agreement, the National Director called a meeting at the
Office of the NPA. The Heads of Department as well as representatives of all
relevant State Departments to serve on the Task Team were invited. All

Departments were represented at this meeting. At this meeting—
(a)  the terms of reference of the Task Team were explained and agreed to;
(b) it was agreed that Dr Silas Ramaite (Deputy National Director of Public

Prosecutions) would chair the meetings of the Task Team.

&

N
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4.4.1

4.4.2

44.3

Furthermore, on an issue raised by the representative of NIA, the National
Director was explicit in explaining that the mandate of the Task Team would not
entail making any recommendations on a decision whether to prosecute or not to
prosecute and that the National Director would not be dependent on receiving
such a recommendation before he could make a decision. The Task Team should
be responsible for overseeing that the NPA obtain the necessary information or to
give inputs so as to assist and enable the National Director to reach a well-
considered decision whether to institute criminal proceedings or not. Furthermore,

the Task Team should deal with all relevant matters identified by the PCLU and
the SAPS.

Subsequently, on 6 December 2006, the Office of the PCLU received the e-mail
marked "B" from Dr PC Jacobs of the SAPS. Furthermore, the National Director
received letters from the National Commissioner and the Director-General: NIA,
dated 6 February 2007 and 8 February 2007, respectively. (Attached hereto as

Annexures "C" and "D", respectively)

According to Dr Jacobs, his understanding is that the Task Team must submit a
final recommendation to a Committee of Directors-General in respect of each
case. He also points out that the National Commissioner is of the view that this
procedure should be followed in respect of each investigation that has been

finalised. However, he does not elaborate on the role of the Committee of

Directors-General,

In his letter dated 6 February 2007, the National Commissioner points out that he
has been briefed regarding the meeting of the "Task Team set up in terms of the
Cabinet guidelines on the outstanding Truth and Reconciliation Commission
(TRC) matters". According to the National Commissioner his understanding is
that the officials designated on the Task Team "will provide recommendations to
the Directors-General who will, as a collective, advise the National Prosecuting

Authority as the decision maker of prosecutions". The Director-General: NIA

SECRET “'(‘@_/
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indicates that he had a discussion with his representative on the Task Team and he

received a copy of the National Commissioner's letter. He concurs with the views

of the National Commissioner.

In the first instance, it is important to note that as far as the NPA is concerned,
this Task Team was not set up in terms of the Amended Prosecution Policy,
which include the guidelines on TRC matters, but in terms of internal agreement
between the relevant stakeholders. Furthermore, the NPA is not aware of any
agreement or arrangement in terms of which the Task Team must submit a report
o to a Committee of Directors-General and which Committee must advise the NPA
3 regarding prosecution decisions. Reading the e-mail of Dr Jacobs and the letter of
the National Commissioner in context, it seems as if the above process is a
proposal by the National Commissioner and not an agreement reached by the

Task Team. For example, Dr Jacobs points out that—

e the National Commissioner is of the opinion that it must be established

what disclosures were made...";

o "the National Commissioner is of the opinion that such process need to be

followed in each case...".
{ In the same vein, the National Commissioner writes as follows:

o "I have insisted that the complainant be consulted .,.on the basis that the

Directors-General will have a opportunity to provide input before a decision

on _prosecution is taken.".

e "In my view a comprehensive report...should be discussed by the Directors-

General".

SECRET N\
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o "Although I do not insist on a meeting of the Directors-General after each
meeting of our officials, I deem it necessary that the substantive reports and
recommendations of the officials should be discussed by the Directors-

General before a decision is made.". (Emphasis added)

The NPA cannot agree to the above proposal. The effect thereof might be that the
National Director would be obliged (as is suggested by the National
Commissioner) to wait for the finalisation of the proposed process before he may
make a decision whether to prosecute or not, If the Task Team or the Committee
of Directors-General, in- spite of a "reasonable prospect of a successful
prosecution”, unnecessarily delays the process, the National Director would be
prevenied from complying with the prosecuting authority's constitutional

obligation. Therefore, such a process would be unconstitutional,

CONCLUSION AND WAY FORWARD

There is clearly a misunderstanding regardixig the role of the Task Team and the
role of the relevant State Departments referred to in the Amended Prosecution
Policy. In accordance with the approved Amended Prosecution Policy®, the NPA
is of the view that the duty of the Task Team or the relevant State Departments is
to assist the NPA "in the execution of its duties". However, nothing prevents such
a Task Team or Departments (whether individually or collectively) to make
recommendations to the National Director, provided that the National Director
should never be in a position where iﬂs constitutional duty is dependent on the

recommendation of such a Task Team or relevant Department. Such a procedure

would be unconstitutional.

* See paragraph B.6 of Appendix A.
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I have now reached a point where I honestly believe that there is improper
interference with my work and that I am hindered and/or obstructed from carrying

out my functions on this particular matter, Legally I have reached a dead end.

It would appear that there is a general expectation on the part of the Department
of Justice and Constitutional Development, SAPS and NIA that there will be no

prosecutions and that I must play along. My conscience and oath of office that I

took, does not allow that.

Based on the above, I cannot proceed further with these TRC matters in
accordance with the "normal legal processes” and "prosecuting mandate' of
the NPA, as originally envisaged by Government. Therefore, and in view of the

fact that the NPA prosecutes on behalf of the State, I am awaiting Government's

direction on this matter,

© .
\'@M \©302 ) 0o

Adv’VP Pikoli

: National Director of

( Public Prosecutions

Ms BS Mabandla, MP
Minister for Justice and
d ¢.

Constitutional Development
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23 September 20¢7

Dear Advocate Pikoli

As you are aware, the Prosecuting Authori

e R g ; ty forms an i
Of our Crlmlnal _]UStICe machmery ﬂnd, according Portant Part

ly, our fight agains P

This machinery to fight crime was further strengthened in 2000
; _ in2
Parharnrfznt adopted legislation creating the Directorate of Special Opmjgm
(DSO), in the office of the National Director of Public Prosecutions, ™

In recognition of the particular threat posed by organised crime in the
country, the DSO was specifically tasked to investigate and institute criming|
proceedings relating to organised crime activities.

As a result of the importance of the Prosecuting Authority to the
success of our fight against crime, I receive regular reports from government
agencies and Ministries about the activities of the Authority.

Organised crime poses a serious threat to our ngiunal secm:ity. While
I accept that the Prosecuting Authority ha_s the discretion to enter into p!ca
bargain and/or immunity arrangements w:th_ allegr'.-d offendg:rs:, the pub!mq
interest must always be considered. Accordingly, in determining what is in

the public interest, before exercising such discretion, the Prosceuting
Authority must necessarily have regard to the totaiity cf information

available to the State.

' i done
Such plea bargaining and/or immunity arrangements cannot be
at the expense of our national security.



on of the Republic of S_outh_Aﬁica

ember responsible for the adm'f“"’“;h;l“ oiy

yides 2 erci 1res onsibility over the Pmser:unng uthority-
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*@mna :ng that the Prosecuting Authority serves_tl'-c‘pubhc mtfarf:st.

: ﬁ%ﬁg in terms of the dictates of the Constitution, the Minister

Inthss Cnnstitutinnal Affairs informed me about Some of the ma}ters
ith. Some government agencies

fice and : .
”E:;e National Prosecution was se!%cd with.
e f the activities relating to the same matters.

glso advised m€ of some ©

The informati

ting of immunity t
where the prosecution
in the public interest. I |
he Prosecuting Authority
n the alleged offences.

of the Constituti

Cabinet M

ceived shows that you have entertained the
f organised crime syndicates in instances
Government's view, be

on | have r&

o members 0
of such people would, in the
n some of these matters there seems to be no reason

why would not proceed against all persons
implicated i
he information at my disposal and have reached the
our capacity as National Director of Public

preciate the nature and extent of the threat

d crime syndicates to our national security.
tself amounts to a threat to our national

| have evaluated (
conclusion that you, iny
Prosecutions have failed to ap
sed by members of organise
Such a lack of appreciation in 1
security.
The Minister of Justice and Constitutional Affairs has also drawn my
attention to the breakdown of relations between your office and hers due to
several incidents, such as your testimony to the Khampepe Commission of

Inquiry.

Accordingly, this letter serves to inform you that I, acting i
ce , , acting in terms of
l:]; provisions of section 12(6) of the National Prosecuting Autiority Act
5!’ Di ::;cﬁ- ha':F decided to suspend you from office with immediate effect

il continue to receiv i i ‘
- ive your full benefits during the period of
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Meeting report

JUSTICE AND CONSTITUTIONAL DEVELOPMENT PORTFOLIO COMMITTEE
10 June 2003
JUSTICE BUDGET: INPUT BY NATIONAL PROSECUTING AUTHORITY AND SPECIALIST UNITS

Chairperson: Adv J de Lange (ANC)

Documents handed out:

National Prosecuting Authority of South Africa: Report to Parliament 2002/2003
Special Investigating Unit: Report to Parliament 2002/2003

Special Investigating Unit: Media Release (see Appendix 1)

SUMMARY

The National Prosecuting Authority stated it was showing considerable general improvement. Court productivity had
improved and conviction rates were over 80% in most courts. Docket screening has been introduced to reduce
withdrawal rates. Measures are being taken to improve court performance. The Specialist units (Asset Forfeiture,
Scorpions, Sexual Offences and Community Affairs, Specialised Commercial Crime Unit, and the Witness Protection
Programme) performed very well. The Rautenbach case raised issues around the effect of an appeal which had to be
examined. Some TRC cases are ready to proceed, others await Court and Amnesty rulings. Although significant
progress had been made, the NPA still had to face a number of issues.

The Chair of the Committee expressed concern at the low productivity rates of the High Courts, especially in view of its
effect on women and children in sentencing case delays. The Committee discussed reducing overcrowding, improved
management of the court system, and the need for the NPA to communicate with the public. The Chair stressed that the
vast majority of NPA members worked extremely hard.

MINUTES

Briefing on NPA and Specialist Units other than SIU

Mr B Ngcuka (National Director of Public Prosecutions) briefed the Committee. He stated that the National Prosecuting
Authority (NPA) had moved closer to their vision. Performance had improved; barriers to service delivery were identified
and are being addressed. Court productivity had improved from two hours per day average sitting to three hours and
thirty-nine minutes. The improvement was especially large in the district and regional courts. The Chief Justice had
become personally involved and Justice Kriegler was looking into the matter. The improvement of eighteen minutes in
the District courts was equivalent to establishing 53 new courts. Conviction rates continued to improve, with 83% of
cases in the District Courts, 74% in the Regional Courts and 82% in the High Courts resulting in conviction. Saturday
and Additional Courts had kept the backlog of cases under control.
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To deal with the high number of withdrawals, the NPA was working with the SAPS. Cases were now screened before
being placed on the roll. Notably, prosecutors visit Police Stations on Sundays to screen weekend arrest dockets - these
were often simply arrests of weekend revellers and not viable for prosecution. Models of case flow management are
being developed. Efficiency and efficacy is being improved with fast-tracking of cases where the accused will plead
guilty, and decentralised decision-making and discretion.

The Specialist units (Asset Forfeiture Unit, Scorpions, Sexual Offences and Community Affairs, Specialised Commercial
Crime Unit, and the Witness Protection Programme) performed very well. In 2002/3. the Asset Forfeiture Unit (AFU)
made 147 seizures, with R120 million under restraint. 87 forfeitures had been initiated, with R73 million forfeited. R17
million was deposited in the Criminal Asset Recovery Account (CARA). Over its lifetime, half a billion rands worth of
assets had been frozen. All performance measures are trending upwards. Winning the Mohammed Case had been
significant since many Courts had refused to hear applications for seizure until the Constitutional Court had ruled on the
matter. The AFU now had the backing of the Court's opinion. The Rautenbach case raised important issues. The judge
ruled that Notice of Appeal does not reinstate the restraint order. This allowed Mr Rautenbach to remove his assets
from the country. This should be looked at by the Legislature.

The Chair interjected, saying that the NPA should bring the matter to the Committee and they would look at it. He was
shocked that a judge could allow this and not, at least, order that Mr Rautenbach's assets remain in the country until the
matter was settled.

The Scorpions deal with national priority crimes. They employ a unique troika methodology, combining crime analysis,
investigation and prosecution supported by technology. They were involved in a number of nationally-coordinated
projects, such as investigations into: transnational drug-trafficking, human smuggling and trafficking and cross-
departmental corruption. The Racketeering provisions of the Prevention of Organised Crime Act have been applied
successfully. The Scorpions are increasing their focus on corrupt professionals. Their conviction rate was 85% for 2001
and 2002. Mr Ngcuka cited a number of successful cases.

The Specialised Commercial Crime Unit had great success and maintains a high conviction rate - 96.2% in Pretoria in
2002/3, 93.54% in Johannesburg in 2002/3. The SCCU was broadening its reach and the court imposed significant
sentences. Mr Ngcuka cited a number of successful cases.

The Sexual Offences and Community Affairs Unit played a key role in protecting vulnerable members of society. The
NPA wished to know why people committed these crimes and had been working with the Pretoria Technikon and
Rhodes University, Grahamstown, to develop an offender profile. SOCA had added 11 courts in 2002, bringing the
national total to 39. The Thuthuzela Care Centre (TCC) was created to provide special facilities for survivors of sexual
offences. Cases drawn from the TCC had a conviction rate between 70% and 75%, with a turnaround time of six
months rather than the standard nine to twelve months. The TCC model was being perfected and would be used in
other hospitals around the country. It had been difficult to find Magistrates prepared to preside over such cases; they
found it too traumatic. A six month rotation arrangement had been developed to deal with this. 69 of 80 maintenance
prosecutor positions were filled and a review of the maintenance system is underway.

The Chair interjected expressing his concern at the diversions for young sexual offenders. Whilst he supported
diversions, the programmes for sexual offenders are inadequate. He cited a ten week programme of two hours of
lectures per week given to young rape offenders. This was not adequate. He asked for statistics on the number of rape

cases and the conviction rates.

Mr Ngcuka replied that there was no agreement on this. He had no figures on the conviction rates for rape cases that
went to court, other than those that went to the specialist courts.

The Chair replied that this is unacceptable. Prosecutors should keep track of such figures.
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The NPA had taken over the function of witness protection in 2001. The Witness Protection Unit provides this service.
The operating model was changed leading to a much improved service. No protected witnesses had been killed or
harmed in 2002/2003. 375 witnesses were under protection, with another 360 family members. 105 of the family
members were children, with 5 attending créche and 30 attending school. The conviction rate for persons where
protected witnesses testified was 77%.

The Chair interjected to ask about aftercare programmes for Witnesses in the Protection Programme.

Mr Ngcuka replied that this would require the involvement of Treasury. Currently, the programme did what it could,
including trying to find people jobs and assisting with relocation.

The Joint Action Corruption Task Team (JACTT) was formed to investigate corruption in the Eastern Cape Provincial
Departments. The JACTT assisted in part by providing investigators and prosecutors that were experienced in dealing
with fraud. Significant progress was made with 104 arrests, 18 convictions, 10 imprisonment sentences, R4,2million
worth of assets under seizure and the establishment of a dedicated Regional Court. High profile and complex cases will
be pursued in phase 2.

Some cases emerging from the Truth and Reconciliation Commission are ready to proceed. In others the NPA awaits
rulings from the Supreme Court of Appeal and from the reconvened TRC Amnesty Committee.

The Chair interjected to ask if any legislative change was needed to deal with TRC cases where immunity from
prosecution was to be offered.

Mr Ngcuka replied that he could see no need for a change in legislation.

The NPA is working with the Road Accident Fund to boost law enforcement efforts and develop an integrated
investigation and prosecution strategy. With SARS funding, the NPA is developing a specialist tax litigation capacity.
Funding came from funds previously used to employ senior counsel to prosecute cases.

Lack of management skills was identified as a problem. 57 senior managers were sent on the Presidential Strategic
Leadership and Development Programme. The impact of the programme is being assessed.

Implementation of the Employment Equity Policy is showing results. When the NPA was first constituted there were
eleven attorneys general, all of whom were white males. Now women and black people were represented in the ranks
of Directors of Public Prosecution. The process still had a way to go.

Although significant progress had been made, the NPA still had to face a number of issues. Prosecutors should know
their contexts and thus the sorts of crime they would have to deal with, and were being given performance management
contracts. They should not simply passively receive cases. Mr Ngcuka stated that he could not yet say if the legal
system had been sufficiently transformed - that one could say that it is a South African system.

Special Investigating Unit (SIU): briefing

Mr W Hofmeyr (Deputy National Director of Public Prosecutions - Head: Special Investigative Unit) briefed the
Committee on the SIU. The State spends a significant amount of money on forensics. The SIU could provide this
service cost-effectively at only 30 to 40% of the cost in the private sector. It has shifted from a somewhat confrontational
approach to working with Government to identify corruption in Departments. A ten point strategy was developed to
revive the SIU: low morale had been dealt with, though the long term survival of the unit was not guaranteed. New
cases were coming in, but there tended to be a long delay in getting proclamations. The SIU is seeking to build capacity
through training so that it could rely less on recruiting people from other organisations. Representivity had been
improved with 67% of staff from designated groups, 43% (48% if contract workers are included) of staff is black. The
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SIU sought to ensure competitive salaries. Proper project management had been introduced to promote efficiency.
Judgements had limited the effectiveness of the SIU - Adv W Trengrove SC briefed the SIU on legislative improvement.
Cooperation with law enforcement agencies had been improved. The SIU is building its partnership with Government.
Mr Hofmeyr cited several notable successes of the SIU, with R128 million (unaudited) saved through its actions.

The Chair interjected to ask how many investigations the SIU had conducted and how many were finalised.
Mr Hofmeyr replied that this information was in the detailed report.

Briefing on NPA finances

Ms M Sparg (CEQ: Corporate Services) stated that in 2001/2, the first year of the NPA's budgetary independence, they
had received an unqualified report from the Auditor General. The 2002/3 figures had been compiled and were being
audited. She believed that the NPA was on track for another unqualified report. A saving of R20-30million was projected
and had been achieved. This was within the 2% Treasury index. Funds saved went to offset Justice Department
overspending. The NPA may handle procurement up to R5million, with a committee headed by a deputy director of
public prosecutions to investigate wasteful expenditure.

The Auditor General had raised concerns about R523 thousand in unauthorised expenditure. This was expenditure
inherited from the Department. It was virtually impossible for the Witness Protection Programme to use ordinary
procurement procedures. The NPA was discussing having the necessary spending authority delegated to the WPP with
the Tender Board.

The Chair responded that this gave him the impression that there was more stability in NPA finances and under-
expenditure had been largely stopped.

Ms Sparg confirmed this.
The Chair asked how the NPA underspent.

Ms Sparg replied that vacancies and a longer than expected approval time for the new salary structure had led to the
underspending.

Mr Ngcuka added that about 52 prosecutors had left the NPA for the Magistracy.

The Chair responded that such problems would get worse. As the Department gave up control of bodies, they lost the
ability to harmonise them. Prosecutors will continue to leave the NPA if the Magistracy provides a better salary for the
same qualification.

Discussion
Imam G Soloman (ANC) asked how the NPA recorded the value of confiscated drugs.

Mr Ngcuka replied that the NPA simply destroyed items, such as drugs, that it could not use or realise the value of. The
value of such items was not recorded aside from these reports. At the Chair's suggestion, he said that the NPA would
look into keeping records of such values.

A member asked about the Basson case.
Mr Ngcuka replied that they were studying the judgement. The judges had ducked the real question in the appeal. The
problem with the case had to do with fairness. But the judges had ruled simply that the State may only appeal on

matters of law, not on matters of fact. The central problem though was that the State did not receive a fair trial because
the judge was biased. In their judgement the judges referred to a possible problem. They wondered how one would deal
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with a situation where one found evidence that the judge had been bribed. There seemed to them no way to appeal
even on this fact. The NPA is studying the judgement and getting legal opinion.

The Chair responded that the NPA should take the case to the Constitutional Court. There is a right to a fair trial. He
would strongly support them in this. The fact that things had been done a certain way for 500 years was not enough.
They should interpret round the Constitution. The Constitutional Court should pronounce on what is a fair trial for the
State. He asked about procedural weaknesses that had been referred to.

Mr Ngcuka replied that there had been shortcomings in pagination and there were missing pages in some copies. They
had all been technical issues, with nothing that related to the substance of the case. Even so, this should never have

happened.

The Chair responded that the problem is that the public think that the matter was mishandled - they do not realise that it
was a technical mistake. The NPA should inform the public.

A member asked about the ruling by the Cape High Court that the State had to pay the costs in a case that could not
proceed.

Mr Ngcuka replied that the State had been ready to proceed in the case. Problems had arisen because the judge had
been unavailable and had requested a certificate from the Director of Public Prosecutions authorising prosecution. This
is not required in the High Court, only in lower Courts. The case was struck off the roll and the State ordered to pay
costs. The judge had ruled based on a Section not in operation so it is not clear how the order was made. The case had

been put back on the roll.

The Chair responded that, again, the NPA should make a public statement. It was ridiculous that a judge could make an
order in terms of law that does not exist.

A member asked about the appointment of new magistrates.

Adv J Henning SC (Court Management) replied that he been told about the proposed appointments of forty magistrates.
He had not yet received the list from the Magistrate's Commission.

The Chair asked if this meant that they had not identified the courts together.

Adv Henning replied that they had not.

The Chair expressed his exasperation.

Adv Henning noted that at times the Commission appointed Prosecutors that the NPA were happy to see leave.

The Chair stated that the problem was that the Commission were appointing the magistrates in area where the
problems are not related to the number of magistrates. Areas with enormous infrastructure received most of the new
magistrates. The appointments had not been done in a scientific way. The NPA should intervene if appointments were
being made in the wrong areas.

Adv Henning noted that the NPA had been begging for a relief pool of magistrates.

Ms Camerer asked if the NPA and the Specialist Units were over-funded. They seemed the 'Rolls-Royces' of the
Department.

Ms Sparg replied that the NPA is not over-funded. Some portions of the NPA are well-resourced but this is not the
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The Chair added that specialised units inevitably take the best cases and have the best lawyers. It would be bad if they
did not have the high success rates they had. The vast majority of prosecutors were in the lower courts. There was a
measure of truth to Ms Camerer's point because the Scorpions, AFU were better staffed and so on. This is true all over
the world.

reason for their success. Problems were due more to broader issues of management than funding.

Ms Camerer asked about the R210 million reported in the Sunday Times to be in CARA.

Mr Hofmeyer replied that this was not correct. The figures presented in the tables are annual figures. At the end of the
previous financial year, there was R18 million in CARA. The amount now was about R27 million. All the money
recovered by the SIU was victim money and so returned to the victim (the State) by court order.

Ms Camerer asked about the SIU expenditure being R5 million more than their budget.

Mr Hofmeyer explained that R3 million had been rolled over, so the overspend was partly due to this. Further, the
Department of Correctional Services had given the SIU R2,5 million. At the end of the year, there was about R138
thousand in the SIU budget.

Ms F Chohan-Kota (ANC) stated that she was pleased that the NPA was looking at case management and improving
court hours. This was a case of working smarter not harder. She referred the NPA officials to the way matters were
handled in Port Elizabeth. They had instituted legal aid rolls - public defenders had been paired with prosecutors so that
the court could run all day. Further, they had ghost rolls to allow the court to continue when a case collapsed, which
would ordinary bring things to an end.

Mr Ngcuka replied that the NPA had been trying to come up with innovative ways to improve productivity. He would
encourage the idea of assigning a public defender per court so that there would always be a legal representative
present. He stated that courts needed a continuous roll so that they could move on to the next case as the previous one
ended. Problems often related to people management. Appointing a new person often led to improvement. The NPA
thus sought to foster dynamic leadership. There were a range of things that the NPA could do.

Ms Chohan-Kota stated that she had a problem with magistrates in sexual offences courts working for only six months
when the prosecutors worked all year. Magistrate positions in sexual offences courts should be advertised as such and
not as general magistracies.

Mr Ngcuka replied that there was a certain tension between the prosecution and judiciary, which is natural. However,
this had led to claims that prosecutors vet magistrates, which they do not do. This meant though that the NPA had to be
very careful how they dealt with magistracy issues. They had raised the idea of permanent appointments - the six month

rotation was a compromise. NPA action on this was limited by assertions of judicial independence.

Ms Camerer asked what the conviction rate was. She stated that the report gave an impression of an 80% conviction
rate but this was only of screened cases. She had heard about a million cases being withdrawn.

The Chair intervened to explain to the NPA officials that the figure Ms Camerer was quoting was an error on a slide at a
previous presentation and that the presenter had said that the figure was incorrect at the time.

Ms Camerer stated that she wished to ask about withdrawals. To what extent are cases that are reported withdrawn?
Research created the impression of an incredibly low conviction rate.

Mr L Landers (ANC) asked that the NPA send the national statistics on withdrawals to the committee.
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Mr Ngcuka replied that he would give the figures on withdrawal to the Committee. He stated that the NPA had raised the
issue in 2002. The NPA thought important that a decision be taken whether a person is to be prosecuted before they
are arrested and placed on the roll. The sole purpose of arrest should be to prosecute the person. Many of the cases on
the roll should not be there. Even in the case of the specialised units, only a third of the dockets had at least a prima
facie case. He cited the example of weekend arrests of people in shebeens - it is not an offence to be in a shebeen, so
these cases had to be withdrawn. The NPA had thus asked that prosecutors visit police stations on Sundays to check
for such dockets. Conviction rates were based on cases that entered the system. It made no sense to base them on
recorded cases since such a high proportion of them did not even amount to a prima facie case.

The Chair expressed his concern that the police had not 'bought into' this. He had heard that the SAPS have a policy
that officers must meet monthly arrest quotas. The NPA should engage with them on this.

Ms Camerer asked what the NPA proposed to achieve a victim-centred approach. She noted that the victims charter
and fund were both bogged down. Were there any firm ideas?

Adv T Majokweni (Head: Sexual Offences and Community Affairs Unit) replied that the NPA had been working with the
Law Commission on the Victims' fund. They had had two meetings on the Bill and heard a number of proposals. The Bill
is on its way to Parliament. A central question was how to manage victims of sexual abuse. The Thuthuzela Care
Centre (TCC) had been established for this. The TCC ensured that processes are humane and respectful, and looks at
issues of secondary victimisation. It practised total and holistic management of victims as persons, with counselling,
examinations by sensitised role-players, ensuring that cases went to trial quickly. The system was designed around the
victim's needs. The Victim's charter was in its final draft, in its final consultative stage, with the social cluster of Directors
General. The charter would give guidelines for what victims could expect and what would be expected of them.

Mr S Swart (ACDP) asked for the NPA's comment on cases in Cape Town that had to go to the High Court for
sentencing because of minimum sentencing rules, thus forcing victims to testify a second time.

The Chair asked that the NPA comment on the issue of minimum sentencing.

Adv Henning replied that ideally such cases should go before the High Court for trial as well as sentencing because the
cycle is at times very long. It took up to 400 days from conviction to sentencing. The High Courts do not have the
capacity for this.

The Chair responded that the Courts were the cause of the problem. He advised Adv Henning to try the cases in the
High Courts.

Adv Henning replied that Judges claimed that they are not production units. If the cases were brought to the High Court,
it would be a disaster.

The Chair replied that it had worked in the Eastern Cape - the High Court judges there had increased their rolls. He
wondered what the problem is with Cape Town and Johannesburg. He advised Adv Henning to create a crisis in the
Courts. The judges had decided that the do not like the law. This meant that women and children had to wait eighteen
months for sentencing. Adv Henning should create a crisis where judges are being difficult. The Chair stated that he
would consider a law requiring prosecution in the High Court to force Adv Henning's hand.

Adv Henning replied that he could get nowhere as long as the presiding officers did not see themselves as responsible
for productivity.

The Chair responded that the judges had managed this on their own in some provinces. It is only Gauteng and the
Western Cape where they proved a problem.
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Adv Henning responded that the problem, to put things bluntly, is that judges regard themselves as little gods.

The Chair replied that Adv Henning should prove that he did not think that the judges are little gods - he should try the
cases in their courts.

Adv Henning replied that the judges would find a way to avoid the cases.

The Chair replied that the judges should be told that they had let women and children wait sixteen to eighteen months
for the sentencing hearings, so now the cases are being prosecuted in the High Courts. The Committee would fully
support such action by the NPA; it would give effect to Government policy that women and children are a priority.
Judges must be told to do their work.

Mr Ngcuka responded that the Chair should consider that this would double the roll of the High Court. The turnaround is
already 600 days. He understood the Chair's position, but this would clog the system. He would see what could be
done. Additional resources should be considered so that women and children did not suffer.

The Chair asked for a full report on each High Court - how long it took and how many cases were being called back.
Mr Swart asked what the NPA were doing to get awaiting trial prisoners out of jail.

The Chair suggested that the NPA assign a prosecutor to each prison for a fortnightly or monthly meeting to implement
Section 63 and see who could be released.

Mr Ngcuka replied that he would look at the suggestion of associating a prosecutor with each prison. The NPA had to
look at available resources. The NPA had decided to look into cases where people were unable to meet bail of less than
R1000. Where appropriate, such people were released on their own recognisance. He had instructed that this process
should continue. Magistrates fought the idea, claiming that prosecutors were interfering with their discretion. The police
also object when arrested people are released. However, a substantial number of people had been released under this
programme.

Ms N Mahlawe (ANC) asked how decisions were taken regarding the transfer of cases to various courts. In kwaZulu-
Natal, she found a lot of overcrowding. Decisions taken at the top level appeared not to be known at lower levels.

Mr Ngcuka replied that all decisions were conveyed and circulars sent out. It is important that there is two-way
communication. He asked that instances where policy was not being implemented be reported. There is a division in the
NPA to deal with representations from the publis.

The Chair responded, asking if there was any internal monitoring system. The Committee had found people in Port
Elizabeth that had been in prison awaiting trial since 1997.

Mr Ngcuka responded that the NPA monitored the rolls and looked into cases that had been on the roll of District Courts
for more than six months, Regional Courts for more than twelve months, and High Courts for more than eighteen to
twenty-four months. Delays were not always because of the prosecution.

The Chair responded that he was considering legislation requiring a report every three or six months on cases of
awaiting-trial prisoners in prison for longer than a cut-off period, whose cases had not yet started. He asked if Mr

Ngcuka could see any value in this.

Mr Ngcuka replied that they would find that the long turnaround cases are in the High Courts, where turnaround is two
to three years.
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A member raised the rejection of dockets. A member of the SAPS had said that there is a standing order that every
docket had to be certified by the section head of the investigating department or the prosecutor could simply reject it.

Adv Henning stated that in theory SAPS practice is that the head of the investigating unit certifies the docket. In
practice, this did not always happen. However, prosecutors could not pass responsibility to the investigating head. The
NPA was having regular meetings with the SAPS and had asked that it return to the practice of certifying dockets before
proceeding to court.

Mr Ngcuka added that the NPA had asked the SAPS to appoint officials as liaisons. They were working with the police
to ensure this.

Mr Landers asked about the deployment of senior prosecutors to Pinetown to deal with the backlogs there. He had
discovered that the bulk of Westville awaiting-trial children went through the Pinetown courts. Could Mr Ngcuka give the
Committee and indication of progress in this?

Imam Solomon stated that he had accompanied someone to the maintenance court in Wynberg and had encountered
chaos. He wanted to know where the maintenance prosecutors were and if there had been any improvement since their
appointment.

Adv Majokweni replied that 55 had been appointed and that the remaining prosecutors to be appointed would be
apointed in the next month. The NPA wanted to implement a system of appointments for maintenance cases so that
people would know when to come to the courts. The prosecutors did not yet have all the powers envisaged for them in
the Act. For example, they could not yet execute warrants and still had to use sheriffs for this.

The Chair asked why the High Courts were so unproductive, sitting for less than three and a half hours on average.

(Although this question was not directly answered, there was an extended exchange on the unproductive nature of the
High Courts following the questions about delays for minimum sentencing.)

The Chair asked about aftercare in the Witness Protection Programme.
The Chair asked why such a small proportion of the cases brought to the Commercial Crimes Unit proceeded to court.

Mr Swart asked if there was a link between SIU investigations in the Department of Correctional Services and the Jali
Commission.

Mr Hofmeyer replied that the SIU was working on material emerging from the Jali Commission. The Commission only
has a mandate to investigate and make recommendations.

The Chair raised a possible problem with decentralisation: high profile cases would not be tried in the High Courts.
Maijor criminals should be tried in the High Courts where they would not be able to intimidate people. It is important for
the country to see that such cases are fast-tracked and dealt with at a high level.

Mr Swart asked about the delays the SIU experienced in receiving proclamations. Could the Committee assist?

Mr Hofmeyr replied that delays often resulted because the President is required to consult with the relevant Premier in
provincial investigations. Whilst Premiers were usually accommodating when contacted, it was not uncommon for the

necessary letters to lie on officials' desks unattended.

Imam Solomon asked if using civil forfeiture, by the SIU and AFU, was unique in the world. He asked how similar bodies
elsewhere did their work.
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Mr Hofmeyr replied that the SIU was fairly unique in that it was the only organisation that used civil law procedures and
had powers of investigation and enforcement.

Imam Solomon asked why Mr Rautenbach was allowed to slip out of the country.

Mr L Mackenzie (NPA official) replied that the case had started in October 1999 and Mr Rautenbach had left the country
by Christmas, shortly after the Sunday Times article. Application for his extradition would be brought in July

The Chair responded that Imam Solomon should probably address the question to Justice Rabie.

A member asked about the CARA account. Funds had been sitting in it for some time, with nothing done to ensure that
they are distributed to aid fighting crime.

Mr Hofmeyr replied that there was legal uncertainty over whether the money could be paid out since it is in Treasury
accounts. Thus it can only be disbursed in budgets. Treasury has agreed that disbursements may be made.

A member asked about the extent to which prosecutors in sexual offences cases had been prepared to deal with
disabled witnesses. He cited a possible case of an intellectually impaired child who would easily become an incredible
witness.

Adv Majokweni replied that the training for prosecutors included a module on dealing with people with learning
difficulties or mental impairment.

A member asked if progress had been made in capturing senior criminals in drug cases.

Mr Mackenzie replied that thirty-six heads of criminal organisations involved in counterfeit goods had been arrested. At
least ten of these were also involved in drug trafficking.

The Chair brought to the attention of the NPA African prosecutors and magistrates who experienced problems because
they cannot speak Afrikaans. This appeared to be a particular problem in the Western Cape and Free State.

Mr Ngcuka responded that this is a problem. African prosecutors are not being appointed in the Western Cape because
they cannot speak Afrikaans. The NPA would appoint translators to help them. The problem applied to judges too. A
Judge has been appointed to come up with a policy on language in courts.

The Chair asked for the NPA's comment on Appeals.

Adv Henning replied that there had been an increase in the number of appeals. This was being handled with additional
sessions, which some Court divisions sitting during the recess. There were initiatives to deal with the backlog. He
believed that there would have to be a sifting process. He had received the draft Bill and comments would be sent to the
Committee on 20 June.

The Chair responded that this would be too late.

Adv Henning responded that they had only received the Bill two weeks previously. He understood the requirement that
appeals be argued orally would be softened, so that cases could be argued in papers submitted to judges.

The Chair stated that the NPA should be ready to defend the change, with evidence and statistics from periods of

automatic appeal and periods with leave to appeal. He did not think that the NPA was ready to defend the alteration in
the right of appeal. It should start preparing for when the challenge came.
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The Chair asked if the plea-bargaining system was working. What systems were in place?

Mr Ngcuka replied that plea-bargaining had not taken off as expected. Only 68 cases had been finalised with plea-
bargaining in 2002, most of these with the specialised units. It had helped though - a case that would have taken two
years was finalised in a day. Directors of Public Prosecutions have been advised to use plea-bargaining and admission

of guilt, especially in petty cases.

The Chair responded that the NPA should get the police involved - they could tell people they arrested about guilty
pleas and plea bargaining.

Mr Ngcuka agreed that this would be a good idea.

The Chair raised his concern about unacceptable diversion programmes. Standards would be created in the Child
Justice Bill, but in the meantime the NPA should develop standards.

Adv Majokweni replied that they needed to look at ways of standardising and accrediting diversion programmes. A
committee was looking at this.

The Chair asked why the NPA no longer commented on Bills. He had had to telephone the NPA to ask for their view. It
is vital that their voice is heard.

Mr Ngcuka replied that he was sorry that the Committee had not received the NPA's responses to the Bills. He would
look into it. The NPA wanted the law changed so that the State could appeal on the facts as well as on the law. It is also

time that the accused should disclose his/her defence. These matters should received priority attention.

The Chair responded that he thought the Bills addressing this were with the Department, though the Bill on disclosure
might still be with the Commission. Neither Bill was on the Department's priority list.

Mr Ngcuka asked that this be looked into.
The Chair suggested that the NPA push for more prison courts. The court at St Alban's prison worked well.

Mr Ngcuka replied that they would be happy with more prison courts. However, magistrates said that they could not go
to prisons because they had to sit in public.

The Chair found that there were no Saturday Courts in Port Elizabeth because the attorneys did not want to work on
Saturdays. The Legal Aid Board was happy to work on Saturdays though, so this should be relooked with them.

Mr Ngcuka responded that, as far as he knew, it was the magistrates that had refused to work, so the Legal Aid Board's
willingness to work might not help.

The Chair asked that Mr Ngcuka get back to him if it was the magistrates.

The Chair stated that the NPA should work to have more children committed to secure care facilities instead of prison.
The children belong in welfare institutions. He cited secure care facilites in Johannesburg and Port Elizabeth with spare
capacity who were resisting further placings. It would help if prosecutors argued for using secure care facilities.

The Chair presented a series of suggestions for improved court management based on the model adopted by the

prosecutor in Port Elizabeth, for whom he had high praise. To avoid dockets going back and forth between the
prosecutors and police, there should be an SAPS official working with prosecutors who outranks the investigators. The
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official can then order investigators to do what the prosecution needs. Dockets should not be sent back to the police but
be kept in the court buildings. Dockets would then be in the hands of prosecutors for some time before the hearing.
'Court nags' should be appointed to telephone to check that everything in the docket is in order before the case
proceeds to court. Courts should have a permanent public defender for continuous legal aid rolls. Ghost rolls of legal aid
cases should be set up to keep the courts running when the roll fell flat. Prosecution officials should establish which
prisoners could not meet bail, for possible use of Section 63, and that wished to plead guilty. Coordinating forums
should be established - comprising the head of prosecutions, the Judge President, and the head of Legal Aid - led by
the Judge President. These forums could talk through problems. South Africa is still a young democracy, so conventions
and mechanisms had not yet developed to facilitate smooth interfaces. The heads of the NPA, SAPS and Correctional
Services should get together to draw up a protocol for this.

Mr Ngcuka responded that he agreed fully with the principle raised in the Chair's presentation based on the Port
Elizabeth system. They had a problem though in that the senior police official was withdrawn. Regarding the
coordinating forums, Directors of Public Prosecutions' performance contracts required that the state what they had done
regarding dealing with coordination and liaison with stakeholders. He would be happy with drawing up protocols. The
NPA was caught in the middle, between the police and the judiciary - such protocols could only assist them.

The Chair stated that the NPA should tell the public that 80%, or whatever the figure was, of cases reported could not
proceed because they did not amount to even a prima facie case. The NPA should have press conferences. They
should not wait for national figures to talk - speaking to the public should be decentralised.

Mr Ngcuka responded that the NPA had commissioned a study to find what they were doing wrong. One of the
recommendations was that they should talk to the public more. It also advised that prosecutors should train with
investigators.

The Chair responded that the NPA had a lot of good things to talk about and they should talk about them.

Final Comments

Mr Landers stated that Messrs Ngcuka and Hofmeyr would remember seizing the assets of a Mr Barnabus. The Court
had ruled against the seizure because the law was new. The community, which is his constituency, had been asking him
about Mr Barnabus. He had told them that the NPA is very thorough and they should wait. He was pleased that the NPA
had now moved in on Mr Barnabus. The community is grateful since Mr Barnabus had ruined many lives. They now
wanted him arrested and prosecuted.

Mr Swart stated that pre-trial services were working well in Port Elizabeth when the Committee visited. He noted that
the police can now "give" fines of up to R2 500 for admission of guilt, and prosecutors and clerks R5 000 without
involving a judge or magistrate. He added that he found the report good and the progress encouraging.

Imam Solomon stated that every year brought good stories and stressed the importance of public confidence. He had
read in the Star that the DA Safety and Security spokesperson, using figures that were out of context and unjustified,
had stated that South Africa has a weak criminal justice system, a criminal justice system in crisis. He asked if there is a
crisis in the justice system and wonder what Mr Ngcuka thought of such comments.

A member stated that there tended to be a hangover from what was inherited. He applauded the broader review of the
legal system in South Africa. Mr Ngcuka should continue with the process of interacting with role-players so that the
legal system could respond to the South African situation.

Mr Ngcuka responded that the NPA had some problems with the pre-trial system implemented in Port Elizabeth in some
areas. It had had to be withdrawn completely in some places. Regarding the charge that the criminal justice system was
in crisis, he thought it would do to consider where things had come from. There had been bombs in Cape Town, political
violence in kwaZulu-Natal, taxi violence and so on. There had been a serious crisis and no-one had the answers to how
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to deal with it. Currently, there was no crime that one could say baffled the system in this way. Crime remained a
problem, but there is no crisis. Whilst the rate was unacceptably high, crime could be beaten. He thanked the
Committee for the resources, both financial and legal that the NPA had been given.

The Chair asked that the NPA send him the new salary scales. He stated that the Prosecuting Authority and specialised
units were things of which we could be proud. There had been problems, but they had been exemplary in the way they
have done things. He had no problem with people criticising the justice system, but some were making cheap politics
out of people's pain. This would come back to 'bite' them. Using people's pain and suffering is terrible. 95% of courts
work every single day. To say things were in crisis was to negate the hard work. Of course one got lazy court officials,
just as one got lazy people in all other areas. However, the vast majority of people worked very hard.

The NPA must engage the public. If the public brought cases without evidence, they cannot expect that anything will be
done. This was not to say that police officers that did not do their work should not be pursued mercilessly.

Politicians should be careful in the way they did these things. Information should be used responsibly, otherwise honest
interaction becomes impossible. He asked that Mr Ngcuka let his staff know that as far as he (the Chair) was concerned
the vast majority of them worked very hard under very difficult circumstances and he appreciated this. One should be
supportive and not break down the systems when criticising.

Problem areas should be cleared out - many had got beyond working out who was to blame and should just be cleared
out. The system could not afford having major centres that did not work because of egos. The NPA should identify good
leaders and put them in major areas.

The NPA should be brave. They should take on the High Court. If they believed that judges are accountable, then they
must make them accountable. Judges and courts should be respected, but foolishness must not be tolerated. He did
not like treating the judiciary with kid gloves when it came to how much work they did. He thought that leadership was
key in this. The NPA should engage the public and explain what was going on. They should stop being shy of things
that they had done well.

The meeting was adjourned.

Appendix 1
Media Release
SIU BACK IN BUSINESS -

SAVES MILLIONS FOR STATEThe Special Investigating Unit (SIU) is firmly back in business following the successes
achieved during the past financial year.

Highlight of 2002/03

The highlight of the 2002/03 financial year was the recovery of R17 million in the investigation into corruption in the
Department of Correctional Services (DCS). SIU investigators found that doctors and DCS officials were colluding to
defraud medical aid schemes by submitting false claims.

To date the SIU has recovered R17 million in the form of acknowledgements of debt from six doctors. In one case a
doctor had defrauded R7,6 million from medical aid schemes. He has signed an AOD for this amount.

The SIU has worked with the DSO (Scorpions) and the police to ensure that those involved are criminally charged
where warranted.

From the investigation it is clear that this is a widespread practice throughout the DCS and it is anticipated that even
larger amounts will be recovered in the future.

Recoveries and savings to the state
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Last year the SIU set itself targets to achieve:

R40 million in recoveries of cash; and

R60 million in savings (including prevention of loss) for the state.

It managed to exceed these targets by

recovering R37,5 million;

and saving R90,5 million.

Thus in total the SIU recovered or saved the state R128 million. (unaudited figures).

The most important cash recoveries were:

R17 million in the DCS investigation mentioned above; and

R14 million recovered during the ghost worker investigation in the Limpopo Province.

The most significant savings were:

R75,4 million by securing the assets belonging to Agri-Eco, a state controlled s21 company in the Free State Province;
and

R14 million in the Namaqualand Housing Project. Contractors were forced to honour a contract to build houses after
they had ceased all work when they received payment in advance.

Other action taken

The Limpopo license investigation resulted in the revoking of 1400 licenses. Another 1600 licenses are due for
cancellation soon, while a further 7000 licenses have been identified as potentially irregularly issued.

In the Nontenja matter, a member of the SIU was actively involved in preparing the criminal case docket against Mr S
Nontenja. Mr Nontenja had defrauded the Department of Justice of R19 million. As a result of the SIU's efforts, he was
sentenced to 25 years in prison and his assets were forfeited.

The SIU has also worked closed with the SAPS, the DSO (Scorpions) and the Asset Forfeiture Unit (AFU).

Partnerships to fight corruption

During the past year the SIU developed particularly close working relationships with several state institutions to fight
corruption, including:

DCS that agreed to help fund the establishment of a special project team in the SIU to focus exclusively on investigating
corruption in prisons;

The Limpopo Department of Transport that is helping to fund the costs of the investigation into all licenses issued in the
province between 1994 and 1999;

The KZN Department of Housing that is helping to fund the costs of the investigation into abuse of housing subsidies in
the province; and

The Joint Anti-Corruption Task Team (JACT) established by law enforcement agencies to tackle corruption in the
Eastern Cape. The SIU played a key role in providing the infrastructure for JACT, including office space and
administrative support. Eight SIU members have been seconded to work full-time on JACT.

Capacity Building

During the past year the SIU experienced massive growth in its staff complement as a result of the filling of vacancies
and the funding received from other state institutions.

The number of permanent staff has grown by 40% from 74 to 103 while the total staff complement (including contract
workers) grew even more rapidly by 58% from 84 to 133.

Establishing a national presence

During the past year the SIU has established regional offices in Pretoria and Durban to ensure that it delivers a better
service to state institutions in those areas. It is anticipated that further offices will be established in Cape Town and
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Mpumalanga within the next year.
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Dear Adv. Pikoli
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COMMISSIONER OF THE POLICE SERVICE.

The above matter refers.
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appointment seen as political 323-4
NDPP successor to Pikoli 297
testimony in Pikoli case 295-7
Singh, A AK. 248
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Sisulu, Max 96
Sisulu, Walter 91
SisweNtsalubaGobodo 327-31
Sizani, Stone 80
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Small-Smith, Jan 292
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SNG see SisweNtsalubaGobodo
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Sobukwe, Archie 37
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Sotyu, Maggie 183
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South African Council of Churches 218
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Military Intelligence 204
South African National Defence Force 195
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Transparency International Index on
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Travelgate affair 129, 140, 183-5, 189
TRC see Truth and Reconciliation
Commission
Trengove, Wim 263, 287-8, 290, 297-8,
301, 309-10, 318, 320, 323, 328, 353-4
on Pikoli story 356
Truth and Reconciliation Act 113
Truth and Reconciliation Commission
112-22,175-6, 216
files 218
prosecutions 217, 222
Tshangisa, Soci 76-8
Tshiki, Nowi 52, 54
Tshishonga, Mike 109-11
Tshombe, Nonkumbulo 75, 76
Tshume, Mpumelelo (‘Jo¢’) 18, 19
Tshwete, Steve 130, 132, 207
Tsotsobe, Toto 45
Tutu, Desmond 114
Tyibilika, Andile 37

UDF see United Democratic Front
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UDE/AZAPO clashes 121
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Witness Protection Programme 141
World Bank 139-40

World Trade Centre 102
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name in passport Thozamile Feni 75
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— ADRIAAN BASSON

é::?g?rma.l director of public prosecutions from 2005 to 200‘7, Adv(;catG

$i Pikoli pursued criminal charges against the current president 0
South Africa, Jacob Zuma, and the convicted former national police
commissioner, Jackie Selebi. It was his dogged determination to bring
the country’s top cop to account that ultimately saw Pikoli removed from
office and the subject of a public inquiry into his suspension. ‘

MY SECOND INITIATION traces Pikoli’s journey from his first graduation
to manhood in the hills of the Eastern Cape to his second life-shaping
experience in the corridors of power in government.

Pikoli has a deeply ingrained loyalty to the Constitution of the country
and a keenly developed sense of justice, cultivated on the politically aware
streets and rugby fields of New Brighton township. He recounts how he
fled with his ANC unit into exile and spent 10 years away from his home
and his family, suffering the loss of a child and of a man he considered a
brother.

He provides an insider’s perspective on cases that have dominated
discussion over the past decade from the Arms Deal and the Scorpions to
the Brett Kebble murder, Travelgate, the Special Browse Mole Report and
the Hoax E-mail Saga. Pikoli reveals how he grappled with the dilemma
of prosecuting friends and comrades, how he navigated through repeated
attempts at political interference and how he confronted one of his
persecutors in a poignant face-to-face encounter.

VUSI PIKOLI was born in Port Elizabeth. He served as director-general in the

department of justice and as the national director of public prosecutions. Pikoli is

, an admitted advocate and has been a card-carrying member of the ANC for over

30 years. This is his first book. MANDY WIENER is an award-winning journalist

and best-selling author. She reports for Eyewitness News in Johannesburg and
covered Vusi Pikoli's tenure in office, his suspension in 2007 and the testimony of

" the Ginwala Inquiry. Wiener's first book Killing Kebble: An Underworld Exposed

| ISBN 978-1-77010-345-0

& 9

" has sold over 80 000 copies.

AUTOBIOGRATPHY

PICADOR
AFRICA
. v‘:'wwn?;:nl:rila?:ﬂlan.co,za

IR 52

VNG A painful, but revealing hook about 2 man who was fired for =5 ol :
OIfg the right thing. Vusi Pikoli is a hero of South Africa’s new struggle: i

B
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“The objective of this drive,
themed “Prosecutors without boundaries”,
is to strengthen co-operation to deal more

effectively with trans-national crime”

The National Director and his delegation attended the
Heads of Prosecuting Authorities Conference (HOPAC)
during September 2005, where a paper was delivered on
the Legal Liability of Prosecutors This biannual
conference was an ideal opportunity for Heads of
Prosecuting Authorities to meet and share information on
the running of their respective Prosecuting Services as
well as to consider ways to ensure more effective co-
operation in dealing with trans-national organised crime

The National Director and a delegation of two senior
members of the National Prosecution Service (NPS),
attended the Second World Summit of Attorneys-General,
Prosecutors-General and Chief Prosecutors in Dohar,
Qatar in November 2005, where a paper was also
delivered on behalf of South Africa This gave the National
Director and his delegation an opportunity to engage with
their counterparts on matters of mutual concern, as well
as to share best practice and experiences.

The National Director also hosted a meeting with a senior
member of the International Criminal Court (ICC). This
meeting dealt with the relationship between the NPA,
South Africa and the ICC Arequest has been made to send
Prosecutors to the ICC to develop skills to prosecute
crimes of human rights abuses This issue is currently
being dealt with

Guidelines for the prosecution of cases arising from
canflicts of the past and which were committed before
11 May 1994

In his statement to the National Houses of Parliament and
the Nation on 15 April 2003 the President, among others,
gave Government's response to the final Repart of the
Truth and Reconciliation Commission (TRC) regarding the
handling of cases arising from conflicts of the past which
were committed priarto 11 May 1994

109

Adv Vusumazi Patrick Pikoli
National Director of Public Prosecutions

The essential features are the following:
It was recognised that not all persons availed
themselves of the TRC process for a variety of reasons
ranging from undue influence to a deliberate rejection
of the process.
A continuation of the amnesty process cannot be
considered as this would constitute a suspension of
victims' rights and would fly in the face of the TRC
process The question as to the prosecution or not of
persons who did not take part in the TRC process, is
left in the hands of the prosecuting authority, as is
normal practice
As part of the normal process and in the national
interest, the NPA, working with the Intelligence
Agencies, will be accessible to those persons who are
prepared to unearth the truth and who wish to enter
into agreements that are standard in the normal
execution of justice and are accommodated in our
legislation
Following Government's response to the final Report of
the TRC, and because it is important for the
prosecuting authority to deal with these matters on a
uniform basis in terms of specifically defined criteria,
the National Director, with the concurrence of the
Minister for Justice and Constitutional Development
and after consultation with the various Directors of
Public Prosecutions issued prosecution policy and
policy directives in terms of section 179(5)(a) and (b) of
the Constitution regarding the handling of such cases
arising from conflicts of the past This prosecution
policy and policy directives, which must be observed in
the prosecution process, were tabled in Parliament
towards the end of 2005 and came into operationon 1
December 2005. During January and February 2006
the NPA briefed the Portfolic Committee on Justice and
Constitutional Development and the Committee on
Security and Constitutional Affairs of the National
Council of Provinces regarding the contents of these
directives | am sad to report, as at the time of writing
this report, that not much has been achieved in this
regard despite all the attempts that have been made in
taking this matter forward.

National Prosecuting Authority Annual Report 2005 - 2006

NGT
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NSSD: REPORT To
Portfolio Committee: By
Dr Silas Ramaite SC

SCCU - ADV SC JORDAAN SC
WPU - D ADAM

SOCA - ADV T MAJOKWENI
PCLU - ADV AR ACKERMANN SC
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PRIORITY CRIMES
LITIGATION UNIT

ADV ANTON ACKERMANN SC
HEAD: PCLU
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PERFORMANCE AGAINST
TARGETS: 2004 / 2005

TRC Prosecutions

Audit of 300 cases on hand in NPA structures.
Closure of 167 cases. No grounds for prosecution.

Prosecutions instituted in S v Terre’blanche, S v Blani and S
v Nieuwoudt & 2 Others.

Further prosecutions put on hold in November 2004
pending the formulation of guidelines.

Assistance provided to reconvene Motherwell amnesty
hearing.

Constitutional Court grants State leave to appeal in
S v Wouter Basson.

NSSD 39

N\ GT
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PERFORMANCE AGAINST
TARGETS: 2005 / 2006

TRC Prosecutions

Failure to finalise guidelines results in no further
prosecutions being instituted.

Late 2005 Constitutional Court sets aside TPD and SCA
rulings in respect of jurisdiction for conspiracies for
external crimes in S v Wouter Basson.

Missing Persons

Remains of 23 victims located and exhumed. Forensic
analysis in progress to confirm identities.

Official hand-over of remains of five victims at special
national ceremony.

Financial assistance provided to families.

Liaison with stakeholders re memorialisation.

Partnership with Argentine forensic anthropology team.

43
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0001
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| Office of the
Hational Director of Public
Prosecutions

Commissioner J, Selab]
National Commissioner of Folice
SA Police Sgrvice Head Quarters
PRETORIA
0001
. . Fax: (012) 333 1330

Dear Commissioner Selep;

' FR6§ECUTI6NS OF CRIMES EMANATING FROM CONFLICTS OF THE PAST

1. As you are aware, the Prasecy -Policy with regard lo criminal matters arising
conflicts of the past came into effect on 1 Decamber 2006, - :

2. In tems of the sald guidetines, il such prosecutions will be condy
Priority Cimeg Litigation Unit (PCLY), which is locatad in my office.

3. i have mppointed Dr Sijas Remalts to hasd and supervise the prosecution
Process of all TRC-related matters,
the PCLU shall be assisted In the exscution

4. Interms of par B8 of the guidalines, J
of lis duties by a seniar designated official of yoyr department,

cled by the

eble to attand g Meetng 1o

Building, 123 Wastlake Avenue, Wasvind Perk on Thursday, 12 October 2008 at
14h00. You arg also kindly requested to attend this first meeting,

7. Your assistance and Goopération In thig regard will be highly appreciated, '

You are further requestad to make such official avai
(g be held In the Boardroom of the Nationa! Diractor of Public Frosecutions, vam

AR u
PERIOOIINE ARBITTRVE e

DV VP PIRGL " 20‘8&;10* o
=, ]

NATIONAL DIRECTOR OF PUBLIC PROSECUT, IONS
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| TRC COMMITTEE MEMBERS /
NAME |DEPT. | CONTACT No. _|EMAIL T
—-L___._.____ —— . 2 -t e
Anton | NPA | 012-845 6474  arackermann@npa.gov. | '
 Ackermann | ( PCLU) | ' za . -
' Mthunzi 'NPA { 012-8456398 ; mcmhaga@gga.gov.za |' |
Mha a (P CLU) | . __Igl
; Dr S | NPA ‘ 012-845 6765 f msramaite@npa.gov.za | Conveno |
Ramaite | (NsSD) | g r
Matlyn Marlyn [ Justice 1 012-3151730 | ( |
| Raswiswi | | 0826600463 | 1 4
| Yvonne [ NIA / 012-427 4498 Tﬂonnem@gg& gov.za
Mabule | | 0827872853
i /‘ SAPS 012-395 0063 / jacobspe@saps.gov.za
i | SAPS. I 0825745870 I milekalakal@telkomsa. telkomsa.
Lekalakala f e
jan JNIA (012-4262602 Mpg_dl_@n_la_._g(w_za
0824168357 _H
: NPA(DSO) .-012-845 6470 . atmngwenwe(@iipa:gov,
engw z_a J
NVE Ngidi | NPADSO) | 012-845 6401 | nvengidi@npa.gov.za
| fPRINCIPAL | 7
S | i
NPA(NDPP 1012-845 6758 T l
lNPA f012-845 6749 IJ F #
’ Presidency f012~3oo 5458 | J ;
e ——— ]
| DGjustice | 0123151730 ; f |
f_SzmcIane Lo ; I o . -
ME 'NIA i | i
« Manzin . N
% . “ l
0 {
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/
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ES OF TRC CO ITTEE 2 Octo 06

Members Present:

1. Adv Vusi Pikoli (NPA)

2. Adv Kalyani Pillay (NPA)

3. Mr ME Manzini (NIA) o

4. Mr Loyiso Jafta (PRESIDENCY)

5. Mr Simelane (DG JUSTICE)

6.. Dr Ramaite * (NPA & Convenor)

7. Adv Anton Ackermann: (NPA)

8. Comm. Philip Jacobs (SAPS)

9. Mr Brian Koopedi (N1A)

10. Mr NVE Ngidi (DSO)

11. Mr AT Ngwengwe (DSO)

12. Ms Yvonne Mabuie (NI1A)

13, Ms Marlyn Raswiswi  (J USTICE)

14. Mr Josias Lekalakala (SAPS)

15. Mthunzi Mhaga (NPA)

Apologies :none  —~—— Natonal Connmnsergrmes- -

1. Opening Remarks by the NDPP who gave a detailed background of
the cases emanating from the conflict of the past with particular -
reference to TRC maitters, He indicated that the establishment of
the committee is derived from the policy guidelines which were
approved by parliament in December 2005 on prosecution of all
TRC matters. The NDPP had attended a meeting with DG's from
SAPS, NIA, justice and.a representative from the office of the
Presidency where it was decided that a committee should be -
established. Cases in possession of PCLU and SAPS have to be
identified and an update on their status js slso required, SAPS has
to provide investigating officers for all cases identified for
prosecution. The NDPP emphasised the fact that he will decide on
each prosecution and not the committee, The role of the committee
will be to. make recommendations to the NDPP on each case,

Mr Manzini indjcated that these cases need to be prioritised and the

process needs to be fast tracked.

Dr Ramaite indicated that there is a need for a task team of

investigators to work on thiese cases, .

The NDFP further indicated that Dr Ramaite is the convenor for

the committee and the PCLU wi[] report to Dr Ramaite directly,
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The meetirig was then closed after the NDPP asked the comumittee to meet
after the meeting with the Principals.

Committee Meeting

Dr Ramaite requested PCLU #nd SAPS to compile an audit report of all
cases in their possession and that the PCLU will take charge of
investigations being assisted by SAPS. The committee will then-deal with
all cases including matters that have been-closed by the PCLU. Mr Ngidi
indicated that committee members will not be rubber stamper to decisions
already made by the PCLU and he was supported by Mr Koopedi who
said they are prepared to go through volumes of records in all cases.

Mthunzi was then mandated to arrange a suitable date for the next
meeting. Indeed a date was arranged for the 25/10/2006 at the DSO

boardroom.

-
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CONFIDENTIAL

INFORMATION NOTE

Divisional Commissioner: Detective Service

JF De Beer
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REQUEST TO MAKE INVESTIGATORS AVAILABLE TO NATIONAL

PROSECUTING AUTHORITY: OUTSTANDING TRC CASES

4.1.

4.2,

At the last meeting of the Sub-Committee appointed to deal with the
outstanding TRC matters in accordance with the Cabinet's approved
guidelines, it was recommended that a number of cases need to be

brought to finality in terms of investigations.

The purpose of the investigation is to enable the relevant Committee to
make a recommendation regarding possible prosecution to the NDPP,

in accordance with the said guidelines,

A discussion was held with Advocate Nthunzi Mhaga of the Priority
Crimes Litigation Unit (PCLU), who is also on the Committee in order to

obtain guidance on where investigators are needed.

The relevant cases are:

PEBCO 3 case.

Cradock 4 case

Note: In both these cases, it was requested that a police official from

Port Elizabeth, (Fanie Els) be appointed as he is already au_fait with

the cases.

CONFIDENTIAL
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4.4

4.5

4.6

4.7

4.8
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CONFIDENTIAL 2

S v Hantie Botha and Others CR Swart Sqaure CR 2004/9/97.

Note: It is requested that a detective from Durban be appointed to

assist with the investigation.

S v Coetzee John Vorster Plain CR 1469/2/96.

Note: It is requested that a detective from Johannesburg be appointed

to assist in this matter.

COSAS four (Krugersdorp)
NOTE: It is requested that a detective from the West Rand or

Johannesburg be appointed to assist with this investigation.

Heidelberg Tavern and St James Massacre
NOTE: ltis requested that Supt Barkhuizen or another Detective of the

Western Cape be appointed to assist in this investigation.

Cala CAS 92/2/95

Bathandwa Ndondo.
NOTE: It is requested that a detective from Umtata be appointed to

assist with the investigation.

Moss Monude case

NOTE: It is requested that a detective from Pretoria assist with this

investigation.

It is recommended that detectives in the respective areas be identified

and that their contact particulars be given to Advocate Mhaga, in order
to make the necessary arrangements for the investigations to proceed.

CONFIDENTIAL
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CONFIDENTIAL 3

6. Submitted for your consideration and the necessary action.

Asst. Commissioner
HEAD: LEGAL SUPPORT: CRIME OPERATIONS
PC JACOBS

Date:

PCJ 3110

CONFIDENTIAL
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G.P-S. 0020222 SAP21

SUID-AFRIKAANSE POLISIEDIENS SOUTH AFRICANPOLICE SERVICE

Privaatsak/Private Bag X302

Verwysing DIVISIONAL COMMISSIONER
Reference LEGAL SERVICES
Navrae Asst. Comm. PC Jacobs HEAD OFFICE
Enguiries PRETORIA
Telefoon { 012 ) 395 0066 0001
Telephone ( )
Faksnommer ( 012 ) 3950156
Fax number  ( ) 2006-12-06

A Provincial Commissioner: Eastern Cape

B. Provincial Commissioner: Western Cape

C. Provincial Commissioner: Gauteng

D. Provincial Commissioner: KwaZulu Natal

E. Commander: Supt Noldadi

INVESTIGATING OFFICERS TO ASSIST IN FINALIZING CASES
EMANATING FROM THE TRUTH AND RECONCILLIATION

COMMISSION (TRC)

1. Following the approval of guidelines by Cabinet on the disposal of cases which
emanated from the report of the TRC, certain investigations need to be finalized.

2. You are requested to make the following officers available as indicated
from/against your Province. Interdepartmental Committee appointed to deal

with these matters:

Supt Boshoff (Eastern Cape Province, Port Elizabeth)
Supt Barkhuizen (Western Cape Province)

Capt. Nodladi (Head Office)

Captain Zeeman (Gauteng Province)

Supt WC Olivier (Kwa Zulu Natal Province).

4, Kindly confirm the availability of these officers and provide their/
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particulars to this office, as soon as possible.

DIVISIONAL COMMISSIONER: DETECTIVE SERVICE
JF DE BEER

Date:
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P. O, Box 752,
PRETORIA
0001

VGM Building
Hartley St.
Weavind Park
0oo1
Pretoria
South Africa

Tel: (012) 845 6474

TO:
CC:
CG;

FROM

123

320
Office of the Head
Priority Crimes Litigation Unit
VGM Bullding
PRETORIA
DR MS RAMAITE

ADV VP PIKOLI
ADV K PILLAY

: ADV AR ACKERMANN SC

SUBJECT: 1. DETAILS OF TRC CASES CLOSED BY THE

DATE:

PCLU

2. REAPPOINTMENT OF  SENIOR  SUPER-
INTENDENT BRITZ

30 OCTOBER 2006

2.1

On 25 October 2006, the PCLU was requested by the “TRC
Committee” to furnish more details regarding all the cases which the
PCLU had declined to prosecute, The PCLU was also requested fo
furnish the background which led to the prosecution of one Blani.

TRC CASES CLOSED

Death in detention Ahmed Timol

2.1.1 This death in detention matter goes back to 1971.

2.1.2 The nephew of the deceased requested that an allegation
that one of the police officers who had interrogated the
deceased had confessed to a journalist be Investigated.

2.1.3 The DSO traced and interviewed the journalist who denled
the allegation, There was no other evidence to prove

AN




2.2

2.3

24

124
321

deceased had definitely been murdered and all other ¢rimes had prescribed,
2.1.4 The matter was therefore closed.

Death in detention of Steve Biko

2.2.1 Mr Ngcuka asked that this matter be investigated because of its high profile.

2.2.2 The DPP: Eastern Cape had recommended that no prosecution be instituted due to
lack of evidence,

2.2.3 ltwas established that all the doctors who had treated the deceased were dead, except
for the Chief State Pathologist, who, when consulted, conceded that he could not
exclude that the injury to the deceased’s head could have been accidentally caused,

2.2.4 The police officer In charge of the interrogation who was responsible for making the
declsions as to whether the deceased should receive medical treatment himself dled
after he was denled amnesty by the TRC.

2.2.5 The evidence agalnst the remaining police officers only established cufpable homicide
which had prescribed in 1997,

2.2.6 The NDPP made a press statement to the effect that no prosecution was possible. An
NGO organization obtalned the opinion of Adv Trengove who also concurred with the
decision.

2.2.7 Subsequent to this declsion, the police officerwha transported the deceased {o Pretoria
also died.

Carl Niehaus

2.3.1 Amember of public asked for a prosecution after the media published an interview with
Cari Niehaus In which he alleged that he had been tortured during detention.

2.3.2 Mr Nishaus was consulted and did not desire prosecution.
2.3.3 Flle closed.

Skoulides

2.4.1 Skoulides had been convicted of murder.

2.4.2 After his release from prison, his sister alleged that he had been framed by the CCB. \
There was no evidence to substantiate this claim and it was suspected that the purpos N
of the allegation was made so as to have the convict's criminal record deleted so that
he could emigrate to Greece.

2.4.3 The file was closed.
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2.8

2.7

2.8

125
322

Nelson Sithole

2,5.1

252

2.5.3

254

The deceased was a Cape Town activist. He was killed outslde his home, No
perpetrators were Identified and arrested by SAPS.

His lawyer alleged that the perpetrators wera known to SAPS.

The DSO interviewed the eyewitnesses, perused the SAPS docket and interviewed a
convicted prisoner whom the lawyer claimed knew about the case. The prisonerdenled
allknowledge of it. The withesses had not identified the attackers. SAPS were of the
view that the deceased was the victim of a criminal gang which was terrorizing that
area. An Identification parade had been held to see if the victims could identify
members of the gang who were in custody on other charges but with negative results.

File closed.

Pro Jack

2.8.1
26.2

26.3

A person was refused amnesty for the murder of a Western Cape activist.

The TRC asked that this matter be looked into.

The DSO investlgated the matter and came to the same conclusion as the TRC's
Amnesty Committee, to the effect that the amnesty applicant had lied In respect of each
and every material aspect relating to the murder of the deceased. There was no
acceptable evidence to prosecute him or any other person and the file was closed.

AM Zulu

2.7.1

272

2.7.3

2.7.4
Bult

2.8.1

2.8.2

A convicted prisoner was refused amnesty for his role in the killing of a number of
people in the Table Mountain area.

The TRC: KZN recommanded that this matter be looked into further.

The convicted prisoner was an unreliable witness in his amnesty application and there
was no other acceptable evidence Implicating the persons whom he alleged had taken
part in the aftack with him.

The file was therefore closed.

\
Representations were mads to the NPS by Bult, who alleged that he had been \&
assaulted by the police during the Apartheid Era.

His allegations were however not serious enough to warrant investigation by the TRC
unit which had been mandated by the NDPP only to consider serious human rights
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abuses.
2.8.3 The file was therefore closed.
Castro Khumalo
2.9.1 The victims requested that a prosecution be instituted.

2.9.2 The deceased was a member of a group of activists who had heen Killed by the
Securify Branch,

2.9.3 The perpetrators had however all received amnesty, but the bodies of the deceasad
had not been traced.

2.9.4 The case was therefore referred fo the Missing Persons’ Task Team for further actlon,

Winnie Mandela
2.10.1 8he was Iimplicated in the kidnapping of a youth in Soweto.

2.10.2 These allegations had been investigated by a component of the D'Oliveira Investigation
Unit. It was established that all the relevant witnesses had been extensively
interviewed and all had been found to be unreliable. Various allegations as to the
location of the body of the missing person had been followed up with negative results.

2.10.83There was therefore no reliable evidence to instifute a prosecution against
Mrs Mandela. It was noted that she had been convicted on another charge. The
allegations that she was involved in the murder of Dr Asvat were also investigated with
negative results. The allegations of Falati, Cebenkulu and Richardson were also
looked into and it was found that these three persons werte thoroughly unrefiable and
had strong motives to falsely implicate Mrs Mandela,

2.10.4 The file was therefore closed.

Ermelo Black Cats

2.11.1 The D'Oliveira Investigation Unit had charged members of an IFP grouping called the
Black Cats for various crimes committed in the Enmelo area.

2.11.2 The investigations had been put on hold pending the finalization of the TRC.

2.11.3The main 204 witness was interviewed by the DSO and found to be thoroughly
unreliable.

2.11.4The TRGC had refused to grant him amnesty and the DPP: KZN had also rejected
similar allegations made by him relating to activities in KZN.

2.11.5 The witness also indicated that he would not testify unless he was released from prison
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first. There was therefore no evidence to prosecute and the file was closed.

2,12 Chadwick

2.12.1 The accused was a UK citizen who absconded to the UK after belng indicted for the
murder of two suspected |FP supporters.

2.12.2 The DPP: Pretoria applied for his extradition which he reslsted in the UK for a period of
almost eight years.

2.12.3 When his final appeal against extradition was exhausted, the UK authorities requested
an undertaking from the NPA that the evidence avallable was sufficient to ensure this

conviction.

2.12.4 A key witness had retracted his statement and there were other evidential problems.
The original extradition application had to be abandoned although a new witness had
been found. The UK authorities indicated that a fresh extradition application would
have to be lodged before extradition could be granted on his version. Given the fact
that the accused had been in custody for several years, combined with the fact that
there was medical evidence suggesting that he could have been insane at the time of
the crimes, it was not considered worth bringing a fresh application.

2.12.5 The Acting NDPP confirmed this decision.

2.12.6 Interpol has been requestied to establish whether there is truth to the rumours that the
accused might try and return to South Africa. If he were to voluntarily come to South
Africa, the extradition problems would not apply.

2.13 Anton Lubowski

2.13.1 The original TRC unit was looking into this matter which related to the murder of a
Swapo leader in Namibia.

2.13.2 A South African Court would only have Jurisdiction In the event of evidence of a
conspiracy to murder the deceased formulated in South Africa,

2.13.3 All the avallable evidence was perused. The most likely candidate to have killed the
deceased was an Irish citizen, Altcheson, who was arrested in Namibia, but skipped
bail.

2.13.4 There was no reliable evidence against any other patrties and the file was closed.

2.14 Ciskei coup d'stat

2.14.1 The orlginal TRC unit was locking into thls matter.

2.14.2 It was established that although certain former Military Intelligence members had /\
indicated their intention to apply for amnesty on the basis that the coup had beerf
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orchestrated so as ta ensure the murder of ANC supporters, they had withdrawn their
applications.

2.14.3 The former Head of State of Ciskel had been prosecuted for ordering the killing of two
alleged coup conspirators, but had been found not gulity by the Bisho High Court,

2.14.4 There was no other evidence available to justify a prosecution of any person and the
file was closed.

General Basie Smit

2.15.1 Mr Ngcuka asked that this matter be looked into as a result of media attention.

2.15.2 The avallable evidence as gathered by the D'Oliveira unit was considered and found to
be inadequate to base any prosecution for a human rights abuse. The suspect was a
former Head of the Security Branch.

2.16.3 The file was therefore closed,

S v Bongani Wana

2.16.1 This matter relates to the murder of Zolile Sangenl, Zonwabele Mayapi and an MK
cadre Gift Mgibe who were killed by Vlakplaas operatives in 1988 In Umtata.

2.16.2 Mr Wana had applied for amnesty but later withdrew his application.

2.16.3 After a careful perusal of the TRC transcript and consulting with all relevant potential
witnesses it hecame clear that there was no sufficient evidence upon which prosecution
of Mr Wana can be insfituted.

2.16.4 The matter was then closed.

Representation by Mr SM Mavuya

2.17.1 Mr Mavuya clalmed to have been an informer during 1984 and was applying for
amnesty and requested protection from members of his community.

2.17.2 We however Informed him that we have no such authority and that TRC committee has
dishanded. His activity did not amount to any criminal offence thus we could nof even
consider it In terms of prosecution guidelines.

Representation by Mpho Masemola

2.18.1 This matter arose from a representation by Mr Masemaola, a former ANC who claimed
to have been arrested and subsequently tortured in 1985.

2.18.2 He also clalmed that in 1991 members of the Counter Insurgency Unit shot at himy
durlng a march he had organised. We however informed him that in as far as the\
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torture in 1985 the matter has since prescribad and in respect of 1891 shooting there
was no evidence to support his allegations as he bases his accusations on
assumptions.

Representation by Mr N Dlamini

2.19.1 Mr Dlamini had made allegations against Swaziland police whom he claimed to have
sold out some MK cadres during 1985 to 1886. Unfortunately he could hot supply us
with any proof apart from a newspaper article from Times of Swaziland which we did
not receive,

2.19.2 Apart from lack of substance in his allegations the NPA does not have Jurisdiction in
crime committed in Swaziland. He could not indjcate to us his interest in the matter
when requested to do so.

Thabo Armando Sitholg

2.20.1 The mother of Thabo requested the NPA to investigate death of his son who died in
police custody after being arrested for robbery in 1976.

2.20.2 They received a report from Greytown police that he committed suicide by hanging
himself.

2.20.3 The PCLU could not find any records of the inquest and the police In Greytown police
station could not assist us as they could not find any records of Thabo though they
remember that he was indeed detained there. The PCLU therefore decided to close
the file as there was no further action contemplated.

Murder of Michael Mcetywa

2.21.1The matter arises from a representation by Zolile Mcetywa who is the son of the
deceased who was an ANC chairperson in Pongola and murdered in 1993.

2.21.2 A man called Mavuso is currently serving 25 years for the murder.

2.21.3 During his amnesty application which was refused, he implicated a number of IFP
leaders,

2.21.4 The family of the deceased requested the PCLU to consider prosecution of the
implicated IFP leaders,

2.21.5 After reading various documents and consuiting with Mavuso it transpired that he is the
only withess who can be used but he demanded that the NPA secures his release
before he can testify against the IFP leaders.

2.21.6 Apart from his evidence there was nothing to corroborate him. We therefore closed th
file as there was no further action contemplated.




2.22

2.23

2.24

2.26

130
327

Smit murders

2.22.1 Perpetrators all deceased except one suspect who apparently lives in Australla.
2.22.2 Insufficient evidence to apply for extradition,

2.22.3 Malter closed.

Refusal of amnesty to the President and other high-ranking ANC officials

2,231 The TRC refused amnesty to the Pres|dent and plus-minus 37 other high-ranking ANC

members certain of whom held Ministerial positions or other key positions in
Government.

2.23.2 The TRC found that they had not disclosed that they had committed specified crimes.
2.23.3 There was no evidence implicating them in criminal offences and the file was closed.

2.23.4 The NDPP, Mr Ngcuke, made a medla statement to this effect as the DA was making
an issue of the matter.

[FP Hit Squads (allegations of Luthull, Mbambo, Mkhize and Hiongwane)

2.24.1 The DPP: KZN asked that this matter be looked into as a result of the controversy
which the allegations had caused in the province.

2.24.2 Certain IFP supporters, e.g. Luthull, Mbambo, Mkhize and Hlongwane had made
various allegations against high-ranking IFP officials.

2.24.3 Luthull had been used as a witness in one case, but the accused had been acquiited
and Luthuli was found to be an unreliable witness by the Court.

2.24.4 A Deputy in the DPP's Office: KZN had considered all the allegations and had declined
to prosecute as a result of the discrepancles between the versions of the accomplice
witnesses.

2.24.5 After their release from prison, Mbambo and Mkhize were interviewed and indicated
that they did not want to testify In any matters. Hlongwane had been refused amnesty
and indicated that he was not prepared to testify unless released from prison. He had a
poor reputation for reliability.

2.24.6 There were therefore no reliable grounds upon which the decision of the DPP: KZN not
to prosecute could be reversed and the file was closed,

Bombing of Early Learning Cenire and other Western Cape CCB activities

2.25.1 Arequest was received from the Legal Resources Centre In Cape Town requesting tha
CCB members who had been refused amnesty for the above case be prosecuted.

%7
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2.25.2 it was established that the main perpetrators had either been granted indemnity under
the Indemnity Act or in terms of section 204 of the Criminal Procedure Act, arising from
their testimony in the Wouter Basson and Ferdi Barnard prosecutlons.

2.25,3 The only persons who could be prosecuted were Ferdi Barnard and the whistle-blower
who had assisted the victims.

2.25.4 In the case of Ferdi Barnard, he was serving a lengthy gaol sentence in C-max. Were
he to be charged, he would have to be transferred to Cape Town, posing a hurden on
Correctional Services. Any sentence he would have received for this case would run
concurrently with his current sentence, No useful purpose would therefore be achieved
by prosecuting him.

2.25.5 The prosecution of the whistle-blower would undermine reconcillation.

2.26 Plus-minus B0 cases againsf members of the Liberation Movement

All these cases were investigated by SAPS and clesed by Ackermann for a number of
reasons, (., offences were not of a serious hature, amnesty had been granted fo the
perpstrators or the perpetrators could not be traced.

2.27 Sy Blani
2.27.1 The two deceased were an elderly married couple who resided on the farm, Enhoek.

2.27.2 The accused was associated with an organization known as the "Addo Youth
Congress”.

2.27.3 Ata certain stage the accused conspired with other members of the organization to
attack the farm of the deceased.

2.27.4 Onthe night of 17 June 1985, the accused and his co-conspirators armed themselves
and travelled to the farm of the deceased.

2.27.5 Upon arrival, the group cut the telephone connection to the farm and proceeded fo the
farmhouse,

2.27.6 The group then broke into the house despite aftempts by the deceased to defend
himself with a firearm.

2.27.7 Both deceased were assaulted and killed inside the house,

2.27.8 The group ransacked the house and removed certain items,

A

2.27.9 The Murder & Robbery Unit in Port Elizabeth originally investigated this matter. _\N
VA
'L/

2.27.10 The suspect was linked to the crime by fingerprint svidence.

N/

D




2.28

132
329

10

2.27.11 A warrant for his arrest was obtained but ot executed, because he could nat be
traced. This warrant was never cancelled by SAPS.

2.27.12 As a result of Commissioner Fivaz's instruction of 7 November 1886, namely that ali
cases be referred to Dr D'Olivelra’s Unit, the docket came into possession of Britz.
The investigation diary of the docket confirms that on 18 July 2003, Director Nel
received it for further investigation. Director Nel established that certain suspects
were still outstanding on warrants and thereafter traced them. He thereafter furnished
the Serious & Vliolent Crimes Unit in Port Elizabeth with copies of the witnass
statements with instructions to trace the suspects and witnesses.

2.27.13 In 2003, Britz referred the docket to the PCLU, requesting a prosecution of Blani on
the basis that he had been traced by SAPS and had not applied for amnesty. This
case is reflected as case No 266 in the SAPS register.

2.27.14 On 25 January 2005, the accused pleaded guilty and received a partially suspended
term of imprisonment.

The reappointment of Senior Superintendent Britz

2.28.1 At its last meeting, the Committee was informed by Assistant Commissioner Jacobs
that Senior Superintendent Brltz would be reappointed to investigate the dockets in
possession of SAPS.

2.28.2 | wish to express my concern at this. Britz was a former member of the Security
Branch, who, prior to the PCLU being involved with TRC cases, assisted the DPP:
Pretoria with cases involving the Liberation Movement.

2.28.3 Former Pofice Commissioner General van der Merwe had formed an organization
entitied “The Foundation for Equality befors the Law” which was intended to ensure that
no further prosecutions of Security Branch members would take place.

2.28.4 When | and my staff were appointed to take over the TRC cases in the DPP Office:
Pretoria, we gained the firm impression that Britz was not only very sympathetic
towards this organization, but had regular contact with General van der Merwe.

2.28.5 In particular, Britz tried to persuade me and my Deputy on numerous occasions that
there was a provable case of terrorism against Presidenf Mbeki arising from the
landmine campaign. This was raised in the context that were Security Branch
members to be prosecuted, the President would also have to be charged. it was clear
that he was against prosecutions of Security Branch members. Despite his claims, he
could never produce a dacket implicating the President. Atone stage, he informed me
that the docket was with General van der Merwe and his legal advisor. This raises a
very serlous question as to how an official police docket could be retained by General
van der Merwe, who was not entitled to possess police material after his retirement
from SAPS.
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2.28.6 When the issue of prosecuting Security Branch members for the Pebco 3 incident was
raised with their lawyer, he immediately indicated that he was preparing to submit a
docket calling for the prosecution of the President. | can only draw the inference that
sharing of information took place between Britz and Van der Merwe.

2.28.7 The issue of the prosecution of the President was raised at the highest level of
Government and resulted in enquiries being conducted by Minister Maduna as well as
members of the President's office. All parties were satisfied that the NPA had no
intention of prosecuting the President. In fact, Mr Ngcuka had been provided with a
report that no such case had been established in the TRC records.

2.28.8 This highly embairassing incident caused Mr Ngcuka fo instruct that Britz vacate the
offices of the DPP and that all the relevant SAPS dockets be remaved. Britz was
subsequently relocated in the SAPS Crimes Agalnst the State Unit. He requested the
PCLU to provide written confirmation of the fact that the declslon had been taken not to
prosecute the President. When he received the letter, he tried to persuade the PCLU
ta reconslider its decision.

2.28.91 therefore belleve that Britz jacks the necessary objectivity to be of assistance to the

Committee and that his reappointment may lead to further controversy as well as the
potsntial leaking of Information to General van der Merwe.

= e
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EXTRACTS FROM THE AFFIDAVIT OF
ADVOCATE VUSUMZI PATRICK PIKOLI BEFORE THE
GINWALA COMMISSION OF INQUIRY
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shortly thereafter. The first time this alleged complaint was brought

to my attention was in the otiginal submission.

959, | am also surprised that the Minister has gone on oath to state that
the NPA reflected in its annual report for 2006/2007 that a request
was made to National Treasury for the separate listing of the NPA.
It is clear from annexure “VP51" hereto that no such request for the
listing of the NPA was made to National Treasury and | also attach
as annexure “VP52", a copy of the relevant extract from the NPA's
annual report for 2006/7 from which it is clear that there is no

reference to the listing gf the NPA.
%_
POST TRC LITIGATION

¥

260. In this section | will deal with the allegations set out in paragraphs
114 to 124 of the Government's original submission as amplified by
the Minister in paragraph 62 of her affidavit and in the affidavit of
the DG (paragraphs 31 to 35) and the affidavit of Assistant
Commissioner Jacobs. | have not considered there to be an “area
of difference” between the Minister and me in regard to the
handling of what is referred to as the post ~TRC litigation. As will

appear from what is stated below, the Minister was kept informed

el
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of relevant developments in regard to the process as it evolved and
she provided her support as required from time to time. The only
request for guidance not responded to was that flowing from the
dispute relating to the implementation of the prosecution policy
quidelines which arose between me and Mr Selebi and the
Directors General of Justice and Constitutional Development and
NIA. That request for guidance addressed to the Minister in
February 2007 remained unanswered .at the time of my
suspension. | did not in any way regard the issues in respect of
which guidance has been sought as any differenc;e between the
Minister and myself as she had not been involved in the matter at

all.

| do not intend to restate my response to the Government's
underlying contention that the effect of Section 179(6) of the
Constitution is that the NDPP may not act without the concurrence

of the Minister who:

“Exercises the final responsibility over the prosecuting

authority” (para 117 of the Government submission)

That proposition is dealt with fully earlier in this affidavit.

448
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A history of the problems encountered by the NPA in applying the
“pROSECUTING POLICY AND DIRECTIVES RELATING TO
THE PROSECUTION OF OFFENCES EMANATING FROM
CONFLICTS OF THE PAST AND WHICH WERE COMMITTED
ON OR BEFORE 11 MAY 1994” (‘the Prosecution Policy”) is set
out in my memorandum to the Minister dated 15 February 2007
(annexure TRCY). This sets out my detailed analysis of the
background which gave rise to the nofion of inter-departmental
collaboration in the form ultimately expressed in paragraph B6 of
the Prosecution Policy - i.e. that the PCLU should be assisted in
the execution of ifs duties (defined in B4 as overseeing
invesﬁgations and instituting prosecutions) by a senior designated
official from the following State departments or other components

4

of the NPA:
262.1. The National Intelligence Agency;
262.2. The Detective Division 'of the South African Police Service;

262.3. The Department of Justice and  Constitutional

Development; and

262.4. The Directorate of Special Operations.

137
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It is not my intention to repeat the content of my memorandum in
this affidavit and | ask that it be regarded as incorporated herein. |
will expand on some aspects of the matter in the following

paragraphs.

The foundation for the development of the Prosecution Policy is the
statement by President Mbeki in April 2003 following receipt of the
final TRC report. This is canvassed in paragraph 3 of TRC1. The
President required that the prosecution of persons who did not take
part in the TRC process was to be left in the hands of the NPA. As
part of the “normal legal processes” the NPA, working with the
National Intelligence Agency, was to be accessible to persons who
were prepared to unearth the truth and who wished to enter into
agreements that are standard in the normal execution of Justice
and the prosecuting mandate, and are accommodated in existing

legislation.

Prior to the adoption of the -Isrosecution Policy and in my then
capacity as DG, | had chaired a Director-General's Forum which
appofnted 2 Task Team to report on a mechanism to give effect to
the President's objectives. The matter is dealt with in paragraph 2

of TRC1. It is important to note that the recommendation of the

el
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establishment of an interdepartmental Task Team and of a two
stage process including the requirement of @ recommendation from
such Task Team before the NDPP instituted any criminal
proceedings in relevant matters was rejected. This was because of
the view that such functions would be unconstitutional and against
the concept of prosecutorial independence enshrined in Section

179 of the Constitution.

The rejection of this proposal led to the determination of the

139
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Prosecution Policy in agreement with the Minister and after

consultation with the Directors of Public Prosecutions as required
by the NPA Act. The policy was tabled in Parliament and became

effective on 1 December 2005.

4
In January 2006 | wrote letters to Mr Selebi and the DGs of Justice
and the NIA and to the DSO requesting them to nominate a senior
official to assist the PCLU in accordance with the Prosecution

Policy guidelines.

Almost from inception the process was bedevilled by the failure of
SAPS to provide the necessary support to enable the PCLU to

conduct its investigations. These difficulties are dealt with in

{1
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paragraph 4 of TRC1.

| was advised by Mr Selebi that Advocate Ackermann should not
participate in the process. The distrust between SAPS and
Advocate Ackermann stemmed from allegations and counter-
allegations in regard to the latter's supposed intention to launch
criminal proceedings against the leadership of the ANC. These
contentions had surfaced from time to time notwithstanding the
issue of a press release by the NPA in 2004 confirming that a
decision had been taken that no such prosecution would take place

(annexure TRC2).

-

I informed Mr Selebi that Advocate Ackermann was the head of the
PCLU by Presidential proclamation and that it was appointed not
for SAPS to determine who should discharge the mandate given to

the PCLU under the Guideline.

Faced with this lack of co-operation | sought the assistance of the
Presidency in securing the collaboration necessary to apply the

Prosecution Policy Guidelines.

In mid 2006 Reverend Chikane organised a meeting at the

Presidency which was attended by himself, the DGs of Justice and

=G
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NIA, Mr Selebi, the Secretary of the Defence Secretariat, Mr Jafta
from the Presidency and 1. This first meeting dealt in general terms
with the question of developing a spirit of co-operation amongst the
agencies as contemplated in the guideline process. Reverend
Chikane supported the notion that there should be collaboration in
assisting the NPA to fulfil its functions. At this meeting there was
again a complaint by Mr Selebi in regard fo Advocate Ackermann's
involvement in the process. My recollection is that there was no

discussion of the formation of a working committee at this meeting.

Some time later a meeting was convened at the home of Minister
Skweyiya, the Minister of Social Development. The meeting was
attended by the Ministers of Safety and Security and Defence,
Minister Thok(; Didiza (Acting Minister of Justice and Constitutional
Development representing Minister Mabandia who was indisposed)
and Mr Jafta. The meeting was called by Acting Minister Didiza
and | was told that it related to the prosecution in the Chikane
matter. 1t was originally éuggested that Advocate Ackermann
accompany me fo the meeting but | elected to go on my own in

order to establish what the concems were.

It transpired at the meeting that:

—
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974.1. The Minister of Safety and Security was concerned about

274.2.

274.3.

the decision to proceed with the prosecution and with
Advocate Ackermann's involvement in the process and the
issue of whether it was Advocate Ackermann or me who

was behind the decision to prosecute.

The Minister of Social Development was concerned about
the impact of the decision to prosecute on the ranks of
ANC cadres who were worried that a decision to prosecute
in the Chikane matter would then give rise to a call for
prosecution of the ANC cadres themselves arising out of

their activities pre-1994.

The Minister of Defence had concemns about where the

decision to prosecute rested — did it rest with me or did it

rest with Advocate Ackermann.

| explained to the Ministers thet the decision to proceed with the

prosecution rested with me as did all other decisions in regard to

post-TRC prosecutions being considered by the PCLU. | assured

them that no prosecution would be undertaken without my specific

direction and reiterated my concern about the delay in the process

e !
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particularly in view of the requirement that | réport to parliament on
these matters. My recollection is that there was no discussion
about the formation of a working group or Task Team at this
meeting. The Minister of Defence appeared satisfied with my
explanation that | would exercise the decision as to whether there
was a prosecution or not. The Minister of Safety and Security
appeared to continue to be worried about the involvement of
Advocate Ackermann. | have no recollection of a particular position

adopted by the Acting Minister of Justice.

It was following this meeting that a meeting took place af the office

* of the Presidency which is dealt with in paragraph-4.2 of my memo

TRC1. My understanding and recollection of the meeting was that
the role of the warking group was that set out in paragraph 4.3 of
TRC1 - i.e. the working committee or Task Team would not make
recommendations on a decision as to whether to prosecute or not
bﬁt would be responsible for ensuring that the NPA obtained the
necessary information or s.uch in;;uts as were appropriate from the
various departments so as to assist and enable me to reach a well
considered decision whether to instituté proceedings or not. The
Task Team would deal with all relevant matters identified by the
PCLU and SAPS.

Yy
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| have no recollection whatsoever of any suggestion at this meeting
of the establishment of a separate committee of DG's which would
receive reports from the Task Team. Had there been any
suggestion that the Task Team members would report back to the
DG's who would in turn make recommendations to me in regard to

the question of whether to prosecute or not, | would have objected

1o this as it would have amounted to falling back to the position

originally suggested before the guidelines were established and

which had been rejected by all parties as unconstitutional.

144

At this meeting | proposed that Dr Ramaite should chair the Task

Team. | suggested this in order to deal with the complaints in
regard to Advocate Ackermann’s position and as a concession to
get the Task Tdam working. The proposal was accepted by those
at the meeting. Dr Ramaite is the Deputy National Director of

Prosecutions to whom the PCLU reporis.

Subsequent to this m'eeting' there was a further meeting of
Ministers in the security cluster at the office of the Minister of
Safety and Security. This was attended by the Minister for Safety
and Security, the Minister of Social Development, Acting Minister

Didiza, Mr Selebi, various DGs and Mr Jafta, The proposal for the
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establishment of a working group was put to the Ministers. It was
agreed that the proposed working committee would proceed. Once
again | have no recollection of any suggestion of a separate
committee of Directors General or that the Task Team would be

reporting to such a committee.

After this meeting letters were again written to the various Directors
General, Mr Selebi and the DSO in early October 2006 inviting
them to nominate a senior official to perform the functions set out in
paragraph B6 of the guidelines.  (An example of such letter
appears as annexure A to the affidavit of Assistant Commissioner
Jaéobs). The letters were in the same format as those sent out in
January 2006 at the time of my first attempt to secure assistance.
The letters weré drafted for me and referred to the appointment of
Dr Ramaite to “head and supervise the prosecution processes of all

TRC-related matters”.

The Task Team met for. the ﬁr‘st team on 12 October 2006. The
minutes of the meetings of what became referred to as the “Task
Team on TRC cases” are annexed to the affidavit of Commissioner
Jacobs save for the minutes of its meeting on 8 August 2007, a

copy of which is annexure TRC3 hereto. As is commented on by
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various parties, the minutes of these meetings are not a full record
of all of the issues canvassed. As the minutes reflect | attended
the opening session of the first meeting fogether with Ms Pillay, the
Directors General of the NIA and Justice and Mr Jafta from the
Presidency. The details of my address to the Task Team are set
out in paragraph 4.3 of TRCH. | recollect dealing expressly with a
question by a representafive of the NIA who raised the issue of
whether it was the function of the team to make recommendations
on a decision whether to prosecute or not. | indicated clearly that
the decision as to whether to launch a prosecution rested with me

and not with the committee.

| have noted the terms of the final sentence of paragraph 1 of the

minutes of this'meeting stipulating that:

“The role of the committee will be to make recommendations

to the NDPP on each case”.

It was indeed the responsibility of the Task Team to assist in the
process of obtaining the requisite information or assistance from the
various departments so as to enable me to reach a decision as to

whether to prosecute or not. There was, however, definitely not any
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suggestion that a recommendation by the Task Team on whether to
prosecute was a pre-requisite for any decision that | might take. To
the extent that the terminology referring to the making of
recommendations by the Task Team in this and other TRC related
documentation is interpreted to support that contention this is both

regrettable and wrong.

| did not participate further in the activities of the Task Team which
was conducted under the chairmanship of Dr Ramaite. | received
reports from time to time on their activities. It was certainly my
understanding that the committee was functioning and securing the
requisite co-operation from the other agencies which had
previously been missing. | refer in this regard fo the affidavit of Dr

Ramaite. 3

In December 2006 Dr Ramaite reported to me in regard fo the
contention raised by Mr Selebi through Commissioner Jacobs that
it was the function of the Task Team that it should make a final
recommendation to a body identified as the “Committee of
Directors General” which would in tun make recommendations to
me. The developments in this regard are dealt with in paragraphs

44.1 10 4.6 of TRC1. In essence the proposal made by Mr Selebi
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and subsequently supported by the Directors General of Justice
and NIA amounted to a reversion to a two stage process in which
my decision on any prosecution would be dependent upon a prior
recommendation by an intervening committee of directors general
which would be subject to the same constitutional challenge as had

led to the rejection of this proposal in 2004.

it became clear to me that there was a material misunderstanding
in regard to the role of the Task Team and that unless this was
resolved, | would not be able to carry out my functions within the
contemplation of the relevant legislation and as envisaged by the

Government.

In the circumstances | informed Mr Selebi and the Directors
General that there was this misunderstanding and | wrote my very
detailed letter o the Minister on 15 February and requested her
guidance. As at the date of my suspension | had received_no
response from the Ministe"r. Pending such response the
functioning of the Task Team was compromised by the uncertainty
as fo its mandate although it did meet again on 8 August as

appears from the minutes being TRC3 hereto.
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Reverend Chikane matter

The decision to prosecute those involved in the poisoning of
Reverend Chikane became the central issue around which the
dispute in regard to the functioning of the Task Team revolved.
After | made the final decision to proceed with the prosecution on
25 January 2007 | prepared a report for the Minister which is dated
7 February but which was signed by me on 15 February 2007. A
copy is annexure TRC4. | do not intend to repeat the content set
out in that memorandum in this affidavit and | ask that it be
regarded as incorporated herein. Once again | will expand on

some aspects of the matter.

As appears from }he history set out in paragraph 2 of TRC4, the
decision to prosecute the three Security Branch members involved
in the poisoning of Reverend Chikane (Otto, Smith and van
Staden) was taken in November 2004, before my appointment as
NDPP. Dr Ramaite SC, in his capacity as Acting National Director,
however instructed that the matter hold over pending the

development of the Prosecution Policy and the guidelines.
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When the Prosecution Policy became effective in December 2005 1
reviewed the available evidence implicating the three suspects
which was, in my opinion, clearly sufficient to justify a prosecution.
| therefore gave the initial instruction to proceed with the
prosecution in February 2006. In response to this notification the
three suspects made representations to me in terms of the
Guidelines in support of their contention that they should not be
subject to prosecution. The position was reviewed by a team within
the NPA under the leadership of Advocate Pretorius who reported
to me that the representation did not comply with the requirements
set out in the guidelines. After reviewing the report and the
underlying documentation | wrote to the legal representative of the
suspects in July 2006 informing him of my intention not to accede

]
to the representations and to pursue the prosecution.

In response | received further representations contending that the
suspects had received indem'nity in respect of the threatened
prosecution in terms of the original Indemnity Act of 1990. | caused
an independent opiniop to be obtained from senior counsel
concerning the validity of this claim of indemnity. The opinion was

received in November 2006.
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At its meeting on 25 October the Task Team had received an audit
report on all cases in the possession of the PCLU. A copy of that

report was forwarded fo me by Dr Ramaite and this confirmed that

in the prosecution of Otto and others my direction o Advocate

Ackermann SG to proceed with the prosecution had been put on

hold in early October pending receipt of an opinion from counsel.

The Chikane matter was discussed within the Task Team for the
first ime at its meeting on 6 November where Mr J Lekalakala of
gAPS for the first time raised the contention that the

recommendations of the Task Team are necessary because:

“The National Commissioner is of the view that Rev Chikane
is not interested in prosecution of the matter. He suggested

that contact has to be made with Rev Chikane to ascertain

his attitude.”

The minutes record that:

“According fo Adv -Ackermann the complainant (Rev)
indicated that he leaves the matter in the hands of the NPA.
It was then decided that the latter’s attitude be ascertained

and the matter was therefore closed pending a feedback on
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his attitude.”

In early December | was informed of the renewed contention by

Mr Selebi that Reverend Chikane had not been consulted.

Reverend Chikane had in fact been extensively consulted in
relation to the proposed prosecution. | personally held a number of
discussions with him during the course of the many meetings we
held over an extended period. These were one on one meetings of
which no particular record was kept. | did, however, discuss the
decision o prosecute with him on several occasions. | was
intimately involved in the establishment of the guidelines and was
aware of the requirement that there should be a consultation with

the victim before any prosecution proceeded.

Even before the guidelines had been published, | was aware of
Reverend Chikane's general atitude towards the issue of a
prosecution — namely that whilst-he might have his own personal
decisions in regard to whether he forgave the perpetrators or not,
insofar as the application of the laws of the land was concerned,
the matter must take its ordinary course. If a decision was made

by the prosecuting authorities he would accept that.
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After the guidelines were published | had various meetings with
Reverend Chikane. These were mostly at his office at the
Presidency save for a meeting held in my office in December 2006
which had been called to discuss some draft cabinet memos in
regard to the implementation of the findings of the Khampepe
Commission. Because the matter had been raised by Mr Selebi, |
again discussed the prosecution with Reverend Chikane and
updated him on the current status of the prosecution of Messrs
Otto, Smith and van Staden. His attitﬁde to me remained

unchanged.

In December and after the developments in regard to this métter
within the Task Team were reported to me | instructed Advocate
Ackermann fo énce again visit Rev Chikane to confirm his position.
| knew that Ackermann had discussed the matter with him as far

back as 2004.

Towards the end of Janua'r'y 2007 Advocate Ackermann and
Advocate Mhaga reported to me that they had met with Reverend
Chikane on 22- January and that he had reaffirmed his consistent
attitude — namely that he was not against a prosecution and that

the matter should take its ordinary course. In the light of this
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confirmation | wrote to the legal representatives of Messrs Otto,
Smith and van Staden on 25 January 2007 and informed them that
the matter would now proceed and | instructed the PCLU to act

accordingly.

As appears from TRC4 the decision at that time was to proceed
against the three individuals against whom a prosecutable case
had been established. As my report TRC4 indicates in paragraph 3
thereof, the former Minister of Police, Adriaan Vlok and the former
head of SAPS, General van der Merwe, had both made
representations to me as contemplated in the guidelines. In
essence, they both admitted authorising the murder of Reverend
Chikane and required of me not to prosecute them in the light of
this disclosure. They would not make full disclosure in response to
requests for information and | declined to accede to their request

that they be given immunity from prosecution.

During the course of the next fev;'/ months the legal representative
of Messrs Otto, Smith and van Staden, who was also the
representative of Messrs Vlok and van der Merwe, held detailed
negotiations with Advocate Ackermann and members of the PCLU

in regard to a plea bargain and sentencing agreement. These
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prosecution had been set down for hearing on 17 August 2007 and
that all accused had indicated their intention to plead guilty to a
charge of attempting to kil Reverend Chikane by means of
poisoning. It informed her of the fact that plea and sentencing
agreements had been entered into. | signed this letter on 10 July
2007 and almost immediately thereafter | went off on
compassionate leave because of the iliness and the subsequent
death of my mother. In my absence, on 17 July 2007, Dr Ramaite
and Advocate Ackermann were summonsed to a meeting with the
Minister and reported to her as described in Dr Ram.aite's affidavit.
At thg time of that meeting the Minister did not appear to have read

my letter dated 6 July.

Because of the *allegations relating to the attitude of Reverend
Chikane it is perhaps illustrative to attach an article written by him
and published in the City Press on 18 August 2007 immediately
following the court hearing (anqexure TRC5). He records, inter

alia,:

“Yot | believe the Viok trial is of national importance for

reasons other than my personal interests.

!l
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The outcome of the court process gives practical expression
to the spirit of the 2005 NPA guidelines that regulate the
handling of outstanding TRC-related matters. ... also
significant is the outcome of the court in re-affirming the
importance of dealing with TRC-related matters within the

confines of the law.

Hopefully, the outcome of the court will serve to renew our
collective trust in the integrity of our legal system, particularly
in its proven capacity to handle sensitive and complicated

political matters in an unbiased manner.

The evidence that NPA guidelines can facilitate a win-win
outcome i¢ there for all to see. One can only hope that the

wisdom of working within the law is recognised widely.

The uniqueness of our jurisprudence — however imperfect -
to deal with conflicts of th‘e past is a marvel for most of the
world, | suspect the manner in which we have handled the
case related to Viok and others will have important lessons

inside and outside our country.
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country of people who have demonstrated that it is possible

to make the law advance national unity and reconciliation.”

The article stressed that Chikane is Director General in the
Presidency and Secretary of the Gabinet but that he was writing in

his personal capacity.

304. In summary the successful prosecution of the parties involved in

the poisoning of Reverend Chikane:

304.1. Was initiated prior to my appointment as NDPP and
thereafter pursued on my instructions and in complete
conformity with the Prosecution Policy and guidelines
including Ehe receiving of representations from the accused

person.

304.2. The requirement of the consultation with the victim was
fully discharged over an extended period and, in particular,
in personal discussioné which | had with Reverend
Chikane and in discussions with members of the PCLU

conducted in accordance with my express instruction.

304.3. | enclose as TRC6 a media statement released by me

-
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following the conclusion of the proceedings and | adhere to

the sentiments expressed in that.

KHAMPEPE COMMISSION

Government alleges that during the hearings of the Khampepe
Commission of Enquiry (‘Khampepe Commission”) | made “a false
submission that the Ministerial Coordinating Committee ("MCC’)

established in terms of Section 31 of the NPA Act never met’.

This complaint is not supported by affidavit and it is not clear who is
alleging that | made a false submission to the Khampepe

Commission. | do not recall that | made any such submission.

Pursuant to a lettZar written to Government's attomey, my atforneys
were provided with copies of the transcripts of the evidence given
at the Khampepe Commission. My attoneys have perused the
transcripts and have been unable to find a reference to me saying

that the MCC never met.

Consequently my attorneys requested, in writing (a copy of which is
attached hereto as annexure “VP53"), the Minister fo attach the

relevant extracts from the transcripts that Government relies upon
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AFFIDAVIT

| the undersigned,

VUSUMZI PATRICK PIKOLI

do hereby make oath and state that:

INTRODUCTION
1. | am a duly admitted Advocate of the High Court of South Africa.
2. The facts herein contained are true and correct and are, unless

otherwise stated or where the contrary appears from the context,

within my personal knowledge.

3. On 1 February 2005, | was appointed the National Director of
Public Prosecutions (“NDPP”) by the President in terms of Section
10 of the National Prosecuting Authority Act (“NPA”), 1998 (‘the
NPA Act’) as read with Section 179 of the Constitution. My
appointment was for a 10 year term as contemplated in Section

12(1) of the NPA Act.
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always had a cordial relationship with the Minister and at
no stage, before this meeting, did the Minister suggest that

she could not trust me;

122.3. | refused to resign. | said that | had no reason to resign
and that my resignation would not be in the interest of the
rule of law and prosecutorial independence. | also said

that if | resigned, | would be lying to the nation;

122.4. the Minister said “Vusi this is all about integrity and one
day | will talk”. | could not understand what she was

referring to;

122.5. the Minister also mentioned that she was uncomfortable
about being in office at a time when she had to ask both
my predecessor, Mr Ngcuka and then me to resign and
she again apologised for her abusive tirade on the evening

of 19 September 2007.

23 September 2007 Meeting with the President

123. | met with the President on 23 September 2007 at about 19h45.

The President was aware of the Minister’s request to me to resign
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and | informed the President that | was not prepared to do so. The
President advised me that he would suspend me if | did not resign.
| confirmed that notwithstanding that, | was still not prepared to
resign and the President then informed me that he would give me a
letter confirming my suspension. | waited with the President while
the letter of suspension was being prepared. During this time the
President suggested that the factor that influenced his decision was
the question of plea bargains and witness immunity. The President
did not make any reference to the breakdown in my relationship
with the Minister. A little while later, the preparation of the letter
was completed, the President signed the letter and handed the
same to me. My letter of suspension has already been attached as

annexure “VP1".

124.  In my letter of suspension, the President records that he
suspended me because of the breakdown of the relationship
between the Minister and me and because | entertained the
granting of immunity to members of organised crime syndicates
without appreciating the nature and extent of the threat posed by
such criminals to national security. Apart from suggesting that one
of the factors that contributed to the breakdown in the relationship

with the Minister was my testimony at the Khampepe Commission,
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no further detail was given of why the Minister contended that there
was a breakdown in the relationship or why my actions threatened

national security.

By virtue of what is set out above, | deny the Minister’s allegations
in paragraphs 130 to 132 of the original submissions and

paragraphs 68 to 70 of her affidavit that:

125.1. no detailed reports were provided to her, prior to the
obtaining of the warrants. Apart from the detailed briefings
at the various meetings outlined above, it is clear from the
memorandum dated 19 March 2007 that the Minister was
told that we would be applying for the warrants. At no
stage has the Minister denied receiving my memorandum
of 19 March 2007. Over and above that, the Minister also
received copies of my 7 May 2007 letter to the President,
which again alluded to the fact that we intended applying
for a search warrant. Furthermore the Minister was not
only briefed by me but she was personally briefed by the

investigation team on 25 June 2007,

125.2. | deny that | showed a lack of respect and appreciation for
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made available to the public. | also urge Dr Ginwala to make

Government’s submissions and affidavits public.

VUSUMZI PATRICK PIKOLI

| CERTIFY THAT THE DEPONENT HAS ACKNOWLEDGED THAT SHE
KNOWS AND UNDERSTANDS THE CONTENTS OF THIS
DECLARATION AND INFORMED ME THAT SHE DOES NOT HAVE ANY
OBJECTION TO TAKING THE OATH, THAT SHE CONSIDERS IT TO BE
BINDING ON HER CONSCIENCE AND THAT THE DEPONENT
UTTERED THE FOLLOWING WORDS “/ SWEAR THAT THE CONTENTS
OF THIS DECLARATION ARE TRUE, SO HELP ME GOD’. | CERTIFY
FURTHER THAT THE PROVISIONS OF REGULATION R1258 OF THE
21ST JULY 1972 (AS AMENDED) HAVE BEEN COMPLIED WITH.

SIGNED AND SWORN TO BEFORE ME AT ON
THE DAY OF 2008.

COMMISSIONER OF OATHS



Constitution of the Republic of South Africa, 199612 1 64
[Manner of reference to Act, previously 'Constitution of the Republic of South Africa, Act 108 of 1996', substituted by s. 1 (1) of Act 5
of 2005 (wef 27 June 2005).]

[ASSENTED TO 16 DECEMBER 1996] [DATE OF COMMENCEMENT: 4 FEBRUARY 1997]

(Unless otherwise indicated)

(English text signed by the President)

published in
GG 17678 of 18 December 1996

commencements
(see s. 243 of this Act)
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Proc R6 in GG 17737 of 24 January
1997

s. 160 (1) (b)

30 June 1997

Proc R6 in GG 17737 of 24 January
1997

ss. 213-216, 218 and 226-230

1 January 1998

s. 243 (5) of this Act

as amended

by

with effect from

refer to

Constitution First Amendment Act of

1997

4 February 1997

s. 4 of the Constitution First
Amendment Act of 1997

Constitution Second Amendment Act
of 1998

7 October 1998

s. 6 of the Constitution Second
Amendment Act of 1998

Constitution Third Amendment Act of

1998

30 October 1998

s. 3 of the Constitution Third
Amendment Act of 1998

Constitution Fourth Amendment Act

of 1999

19 March 1999

s. 3 of the Constitution Fourth
Amendment Act of 1999

Constitution Fifth Amendment Act of

1999

19 March 1999

s. 3 of the Constitution Fifth
Amendment Act of 1999

Constitution Sixth Amendment Act of

2001

21 November 2001

s. 21 of the Constitution Sixth
Amendment Act of 2001

Constitution Seventh Amendment Act|

of 2001

26 April 2002

s. 11 of the Constitution Seventh
Amendment Act of 2001;

Proc R32 in GG 23364 of 26 April
2002

1 December 2003

Proc 77 in GG 25792 of 1 December
2003

Constitution Eighth Amendment Act
of 2002

20 June 2002

s. 3 of the Constitution Eighth
Amendment Act of 2002

Constitution Ninth Amendment Act of

2002

20 June 2002

s. 4 of the Constitution Ninth
Amendment Act of 2002

Constitution Tenth Amendment Act of]

2003

20 March 2003

s. 10 of the Constitution Tenth
Amendment Act of 2003;

Proc R22 in GG 24698 of 20 March
2003

Constitution Eleventh Amendment

Act of 2003

11 July 2003

s. 5 of the Constitution Eleventh
Amendment Act of 2003;

Proc R53 in GG 25206 of 11 July
2003

Constitution Twelfth Amendment Act

of 2005

23 December 2005

s. 5 of the Constitution Twelfth
Amendment Act of 2005
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1 March 2006

Proc R8 in GG 28568 of 27 February
2006

Citation of Constitutional Laws Act 5 |27 June 2005
of 2005

s. 5 of Act 5 of 2005

Constitution Thirteenth Amendment |14 December 2007
Act of 2007

s. 2 of the Constitution Thirteenth
Amendment Act of 2007

Constitution Fourteenth Amendment (17 April 2009
Act of 2008

s. 7 of the Constitution Fourteenth
Amendment Act of 2008;

Proc R21 in GG 32130 of 16 April
2009

Constitution Fifteenth Amendment 17 April 2009
Act of 2008

s. 6 of the Constitution Fifteenth
Amendment Act of 2008;

Proc R22 in GG 32130 of 16 April
2009

Constitution Sixteenth Amendment |3 April 2009

s. 2 of the Constitution Sixteenth

Amendment Act 10 of 2012

Act of 2009 Amendment Act of 2009;
Proc R20 in GG 32091 of 2 April 2009
South African Police Service 14 September 2012 |s. 22 of Act 10 of 2012;

Proc 52 in GG 35695 of 14
September 2012

Constitution Seventeenth 23 August 2013
Amendment Act of 2012

s. 11 of the Constitution Seventeenth
Amendment Act of 2012;

Proc R35 in GG 36774 of 22 August
2013

also amended

by with effect from

refer to

Constitution Eighteenth Amendment [a date to be
Act 3 of 2023 proclaimed - see
PENDLEX

s. 2 of Act 3 of 2023

ACT
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To introduce a new Constitution for the Republic of South Africa and to provide for matters incidental thereto.

CONTENTS
Preamble
Sections

CHAPTER 1
1-6 Founding Provisions

CHAPTER 2
7-39 Bill of Rights

CHAPTER 3
40-41 Co-operative Government

CHAPTER 4
42-82 Parliament

CHAPTER 5
83-102 The President and National Executive

CHAPTER 6
103-150 Provinces

CHAPTER 7
151-164 Local Government

CHAPTER 8
165-180 Courts and Administration of Justice

CHAPTER 9

181-194 State Institutions Supporting Constitutional Democracy
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CHAPTER 10 1 66

195-197 Public Administration

CHAPTER 11
198-210 Security Services

CHAPTER 12
211-212 Traditional Leaders

CHAPTER 13
213-230A Finance

CHAPTER 14
231-243 General Provisions

Schedule 1

NATIONAL FLAG

Schedule 1A
GEOGRAPHICAL AREAS OF PROVINCES
[Schedule 1A inserted by s. 4 of the Constitution Twelfth Amendment Act of 2005 (wef 1 March 2006).]

Schedule 2
OATHS AND SOLEMN AFFIRMATIONS

Schedule 3
ELECTION PROCEDURES

Schedule 4
FUNCTIONAL AREAS OF CONCURRENT NATIONAL AND PROVINCIAL LEGISLATIVE COMPETENCE

Schedule 5
FUNCTIONAL AREAS OF EXCLUSIVE PROVINCIAL LEGISLATIVE COMPETENCE

Schedule 6
TRANSITIONAL ARRANGEMENTS

Schedule 6A

[Schedule 6A inserted by s. 6 of the Constitution Tenth Amendment Act of 2003 (wef 20 March 2003) and repealed by s. 6 of the
Constitution Fourteenth Amendment Act of 2008 (wef 17 April 2009).]

Schedule 6B
[Schedule 6B, previously Schedule 6A, inserted by s. 2 of the Constitution Eighth Amendment Act of 2002 (wef 20 June 2002),
renumbered by s. 6 of the Constitution Tenth Amendment Act of 2003 (wef 20 March 2003) and repealed by s. 5 of the Constitution
Fifteenth Amendment Act of 2008 (wef 17 April 2009).]

Schedule 7
LAWS REPEALED

Preamble

We, the people of South Africa,

Recognise the injustices of our past;

Honour those who suffered for justice and freedom in our land;

Respect those who have worked to build and develop our country; and

Believe that South Africa belongs to all who live in it, united in our diversity.

We therefore, through our freely elected representatives, adopt this Constitution as the supreme law of the Republic so as to-

Heal the divisions of the past and establish a society based on democratic values, social justice and fundamental human
rights;

Lay the foundations for a democratic and open society in which government is based on the will of the people and every
citizen is equally protected by law;

Improve the quality of life of all citizens and free the potential of each person; and

Build a united and democratic South Africa able to take its rightful place as a sovereign state in the family of nations.
May God protect our people.
Nkosi Sikelel' iAfrika. Morena boloka setjhaba sa heso.
God seén Suid-Afrika. God bless South Africa.

Mudzimu fhatutshedza Afurika. Hosi katekisa Afrika.

1 Administration of this Act transferred to the Minister of Justice and Constitutional Development (Proc 26 in GG 22231 of 26 April 2001),
the administration and the powers or functions transferred to the Minister of Justice and Correctional Services (Proc 47 in GG 37839 of 15
July 2014) and to the Minister of Justice and Constitutional Development (Proc 199 in GG 51368 of 11 October 2024)

2 This Act has been updated to include all available historical commencement details

CHAPTER 1
FOUNDING PROVISIONS (ss 1-6)

© 2026 Juta and Company (Pty) Ltd. Downloaded: Tue Mar 10 2026 12:54:29 GMT +0200 (South Africa Standard Time)



(5) The Judicial Service Commission may advise the national government on any matter relating to the judiciaryq' '6 7
administration of justice, but when it considers any matter except the appointment of a judge, it must sit without the members
designated in terms of subsection (1) (h) and (i).

(6) The Judicial Service Commission may determine its own procedure, but decisions of the Commission must be supported
by a majority of its members.

(7) If the Chief Justice or the President of the Supreme Court of Appeal is temporarily unable to serve on the Commission,
the Deputy Chief Justice or the Deputy President of the Supreme Court of Appeal, as the case may be, acts as his or her

alternate on the Commission.
[Sub-s. (7) added by s. 2 (b) of the Constitution Second Amendment Act of 1998 (wef 7 October 1998) and substituted by s. 16 (c) of
the Constitution Sixth Amendment Act of 2001 (wef 21 November 2001).]

(8) The President and the persons who appoint, nominate or designate the members of the Commission in terms of
subsection (1) (c), (e), (f) and (g), may, in the same manner appoint, nominate or designate an alternate for each of those
members, to serve on the Commission whenever the member concerned is temporarily unable to do so by reason of his or her

incapacity or absence from the Republic or for any other sufficient reason.
[Sub-s. (8) added by s. 2 (b) of the Constitution Second Amendment Act of 1998 (wef 7 October 1998).]

179 Prosecuting authority
(1) There is a single national prosecuting authority in the Republic, structured in terms of an Act of Parliament, and
consisting of-
(a) a National Director of Public Prosecutions, who is the head of the prosecuting authority, and is appointed by the
President, as head of the national executive; and

(b) Directors of Public Prosecutions and prosecutors as determined by an Act of Parliament.
(2) The prosecuting authority has the power to institute criminal proceedings on behalf of the state, and to carry out any
necessary functions incidental to instituting criminal proceedings.
(3) National legislation must ensure that the Directors of Public Prosecutions-
(a) are appropriately qualified; and
(b) are responsible for prosecutions in specific jurisdictions, subject to subsection (5).
(4) National legislation must ensure that the prosecuting authority exercises its functions without fear, favour or prejudice.

(5) The National Director of Public Prosecutions-

(a) must determine, with the concurrence of the Cabinet member responsible for the administration of justice, and
after consulting the Directors of Public Prosecutions, prosecution policy, which must be observed in the prosecution
process;

(b) must issue policy directives which must be observed in the prosecution process;

(c) may intervene in the prosecution process when policy directives are not complied with; and

(d) may review a decision to prosecute or not to prosecute, after consulting the relevant Director of Public
Prosecutions and after taking representations within a period specified by the National Director of Public
Prosecutions, from the following:

(i) The accused person.
(ii) The complainant.
(iii) Any other person or party whom the National Director considers to be relevant.

(6) The Cabinet member responsible for the administration of justice must exercise final responsibility over the prosecuting
authority.

(7) All other matters concerning the prosecuting authority must be determined by national legislation.

180 Other matters concerning administration of justice
National legislation may provide for any matter concerning the administration of justice that is not dealt with in the
Constitution, including-
(a) training programmes for judicial officers;
(b) procedures for dealing with complaints about judicial officers; and
(c) the participation of people other than judicial officers in court decisions.

CHAPTER 9
STATE INSTITUTIONS SUPPORTING CONSTITUTIONAL DEMOCRACY (ss 181-194)

181 Establishment and governing principles
(1) The following state institutions strengthen constitutional democracy in the Republic:

(a) The Public Protector.

(b) The South African Human Rights Commission.
[Para. (b) amended by s. 4 of the Constitution Second Amendment Act of 1998 (wef 7 October 1998).]

(c) The Commission for the Promotion and Protection of the Rights of Cultural, Religious and Linguistic Communities.
(d) The Commission for Gender Equality.

(e) The Auditor-General.

(f) The Electoral Commission.

(2) These institutions are independent, and subject only to the Constitution and the law, and they must be impartial and
must exercise their powers and perform their functions without fear, favour or prejudice.

(3) Other organs of state, through legislative and other measures, must assist and protect these institutions to ensure the
independence, impartiality, dignity and effectiveness of these institutions.

(4) No person or organ of state may interfere with the functioning of these institutions.

(5) These institutions are accountable to the National Assembly, and must report on their activities and the performance of
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National Prosecuting Authority Act 32 of 1998% 1 68

[ASSENTED TO 24 JUNE 1998] [DATE OF COMMENCEMENT: 16 OCTOBER 1998]

(Unless otherwise indicated)

(English text signed by the President)

published in
GG 19021 of 3 July 1998

commencements
(see s. 46 of this Act)

provisions date refer to
ss. 9, 10, 12 and 17 1 August 1998 Proc R77 in GG 19118 of 31 July
1998
ss. 1-8, 11, 13-16, 18-37 and 39-46 |16 October 1998 Proc R103 in GG 19372 of 16

October 1998

s. 38 23 April 1999 Proc R46 in GG 19988 of 23 April
1999

as amended

by with effect from refer to
Judicial Matters Second Amendment |1 April 1999 |s. 16 of Act 122 of 1998;
Act 122 of 1998 Proc R38 in GG 19913 of 1 April 1999
National Prosecuting Authority 12 January 2001 |s._26 of Act 61 of 2000;
Amendment Act 61 of 2000 Proc R3 in GG 21976 of 12 January
2001

Judicial Matters Amendment Act 42 |7 December 2001 s. 48 of Act 61 of 2001
of 2001

Criminal Law (Sentencing) 31 December 2007 |s. 9 of Act 38 of 2007
Amendment Act 38 of 2007

National Prosecuting Authority 6 July 2009 s. 84 of Act 56 of 2008;
Amendment Act 56 of 2008 Proc 45 in GG 32380 of 3 July 2009

20 February 2009 Proc R12 in GG 31930 of 19 February

2009
Judicial Matters Amendment Act 11 (2 October 2012 |s. 11 of Act 11 of 2012
of 2012
Judicial Matters Amendment Act 8 of |2 August 2017 |s. 43 (1) of Act 8 of 2017
2017

Judicial Matters Amendment Act 12 |22 October 2020 |s. 3 of Act 12 of 2020

of 2020

Cybercrimes Act 19 of 2020 1 December 2021 |s- 60 of Act 19 of 2020;
Proc R42 in GG 45562 of 30
November 2021

Judicial Matters Amendment Act 15 |3 April 2024 |s- 35 (1) of Act 15 of 2023

of 2023

National Prosecuting Authority 19 August 2024; |s. 13 of Act 10 of 2024;

Amendment Act 10 of 2024 1 March 2026 Proc 173 in GG 51083 of 19 August

2024;
Proc 7144 [sic] in GG 54174 of 19
February 2026

ACT

To regulate matters incidental to the establishment by the Constitution of the Republic of South Africa, 1996, of a
single national prosecuting authority; and to provide for matters connected therewith.

Preamble
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WHEREAS section 179 of the Constitution of the Republic of South Africa, 1996 (Act 108 of 1996), provides for :le6 9
establishment of a single national prosecuting authority in the Republic structured in terms of an Act of Parliament; the
appointment by the President of a National Director of Public Prosecutions as head of the national prosecuting authority; the
appointment of Directors of Public Prosecutions and prosecutors as determined by an Act of Parliament;

AND WHEREAS the Constitution provides that the Cabinet member responsible for the administration of justice must exercise
final responsibility over the prosecuting authority;

AND WHEREAS the Constitution provides that national legislation must ensure that the Directors of Public Prosecutions are
appropriately qualified and are responsible for prosecutions in specific jurisdictions;

AND WHEREAS the Constitution provides that national legislation must ensure that the prosecuting authority exercises its
functions without fear, favour or prejudice;

AND WHEREAS the Constitution provides that the National Director of Public Prosecutions must determine, with the
concurrence of the Cabinet member responsible for the administration of justice, and after consulting the Directors of Public
Prosecutions, prosecution policy which must be observed in the prosecution process;

AND WHEREAS the Constitution provides that the National Director of Public Prosecutions may intervene in the prosecution
process when policy directives are not being complied with, and may review a decision to prosecute or not to prosecute;

AND WHEREAS the Constitution provides that the prosecuting authority has the power to institute criminal proceedings on
behalf of the state, and to carry out any necessary functions incidental to instituting criminal proceedings;

AND WHEREAS the Constitution provides that all other matters concerning the prosecuting authority must be determined by
national legislation;

AND WHEREAS systemic corruption in society requires specialised, dedicated, multi-disciplinary measures to combat
corruption;
[Para. 9 added by s. 1 of Act 10 of 2024 (wef 19 August 2024).]

AND TO ENSURE that the national prosecuting authority fulfils its constitutional mandate to provide, without limiting the
investigative powers of the South African Police Service or the Directorate for Priority Crime Investigation, for-

. the establishment of the Investigating Directorate against Corruption, with investigative capacity, to prioritise and to
investigate particularly serious criminal or unlawful conduct committed in serious, high-profile or complex corruption,
commercial or financial crime; and

. the necessary infrastructure and resources to perform these functions,
[Para. 10 added by s. 1 of Act 10 of 2024 (wef 19 August 2024).]

[Preamble substituted by s. 1 of Act 61 of 2000 (wef 12 January 2001) and amended by s. 14 of Act 56 of 2008 (wef 6 July 2009).]
BE IT THEREFORE ENACTED by the Parliament of the Republic of South Africa, as follows:-

INDEX
[Index inserted by s. 21 of Act 61 of 2000 (wef 12 January 2001) and amended by s. 12 of Act 10 of 2024 (wef 19 August 2024).]

CHAPTER 1
INTRODUCTORY PROVISIONS

|~

Definitions

CHAPTER 2
STRUCTURE AND COMPOSITION OF SINGLE NATIONAL PROSECUTING AUTHORITY

Single national prosecuting authority

Structure of prosecuting authority

Composition of prosecuting authority

Office of National Director of Public Prosecutions
Offices of prosecuting authority at seats of High Courts
Investigating Directorates

N o s jw N

CHAPTER 3
APPOINTMENT, REMUNERATION AND CONDITIONS OF SERVICE OF MEMBERS OF THE PROSECUTING AUTHORITY

Prosecuting authority to be representative
Qualifications for appointment as National Director, Deputy National Director or Director
Appointment of National Director
Appointment of Deputy National Directors
Term of office of National Director and Deputy National Directors
Appointment of Directors and Acting Directors
Term of office of Director
Appointment of Deputy Directors
Appointment of prosecutors
Conditions of service of National Director, Deputy National Directors and Directors
Remuneration of Deputy Directors and prosecutors
Conditions of service of Deputy Directors and prosecutors, except remuneration
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CHAPTER 3A

19A to 19C inclusive ......

[Ss. 19A to 19C inclusive inserted by s. 8 of Act 61 of 2000 (wef 12 January 2001) and repealed by s. 5 of Act 56 of 2008 (wef 6 July
2009).]

CHAPTER 3B
APPOINTMENT, REMUNERATION AND CONDITIONS OF SERVICE OF INVESTIGATORS
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[Chapter 3B (ss. 19D to 19F inclusive) inserted by s. 6 of Act 10 of 2024 (wef 19 August 2024).] 1 ; O

19D Appointment of investigators
[S. 19D inserted by s. 6 of Act 10 of 2024 (wef 19 August 2024).]

19E Vetting of investigators

[S. 19E inserted by s. 6 of Act 10 of 2024 (wef 19 August 2024).]
19F Remuneration and conditions of service of investigators

[S. 19F inserted by s. 6 of Act 10 of 2024 (wef 19 August 2024).]

CHAPTER 4
POWERS, DUTIES AND FUNCTIONS OF MEMBERS OF THE PROSECUTING AUTHORITY

20 Power to institute and conduct criminal proceedings
21 Prosecution policy and issuing of policy directives
22 Powers, duties and functions of National Director
22A  Complaints mechanism and accountability

[S. 22A inserted by s. 8 of Act 10 of 2024 (wef 1 March 2026).]
23 Powers, duties and functions of Deputy National Directors
24 Powers, duties and functions of Directors and Deputy Directors
25 Powers, duties and functions of prosecutors

CHAPTER 5
POWERS, DUTIES AND FUNCTIONS RELATING TO INVESTIGATING DIRECTORATES

26 Application

27 Reporting of matters to Investigating Director
28 Inquiries by Investigating Director

29 Entering upon premises by Investigating Director

29A Powers and functions of investigators
[S. 29A inserted by s. 9 of Act 10 of 2024 (wef 19 August 2024).]

[S:30 and 31 substituted by s. 14 of Act 61 of 2000 (wef 12 January 2001) and repealed by s. 9 of Act 56 of 2008 (wef 6 July 2009).]

CHAPTER 6
GENERAL PROVISIONS

Impartiality of, and oath or affirmation by members of prosecuting authority
Minister's final responsibility over prosecuting authority

Reports by Directors

Accountability to Parliament

Expenditure of prosecuting authority

Administrative staff

Engagement of persons to perform services in specific cases

Disclosure of interest and non-performance of other paid work

Regulations
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[S. 40A repealed by s. 58 of Act 19 of 2020 (wef 1 December 2021).]
Offences and penalties
Limitation of liability

=

CHAPTER 7
TRANSITIONAL ARRANGEMENTS

N
(OV]

Transitional arrangements

Transitional arrangements relating to Directorate of Special Operations
[S. 43A substituted by s. 13 of Act 56 of 2008 (wef 6 July 2009).]

Transitional arrangements relating to financial investigators and analysts
[S. 43B inserted by s. 10 of Act 11 of 2012 (wef 2 October 2012).]

Transitional arrangements relating to Investigating Directorates
[S. 43C inserted by s. 10 of Act 10 of 2024 (wef 19 August 2024).]

Amendment or repeal of laws
Interpretation of certain references in laws
Short title and commencement

N
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>

N
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Schedule
LAWS AMENDED OR REPEALED BY SECTION 44
1 This Act has been updated to include all available historical commencement details

CHAPTER 1
INTRODUCTORY PROVISIONS (s 1)
1 Definitions

In this Act, unless the context otherwise indicates-
'Constitution’ means the Constitution of the Republic of South Africa, 1996 (Act 108 of 1996);
'Deputy Director' means a Deputy Director of Public Prosecutions appointed under section 15 (1);

© 2026 Juta and Company (Pty) Ltd. Downloaded: Tue Mar 10 2026 12:48:39 GMT +0200 (South Africa Standard Time)



(b) Such an oath or affirmation shall- 1 7 1

(i) in the case of the National Director, or a Deputy National Director, Director or Deputy Director, be taken or made
before the most senior available judge of the High Court within which area of jurisdiction the Office of the National
Director, Director or Deputy Director, as the case may be, is situated; or

(i) in the case of a prosecutor, be taken or made before the Director in whose Office the prosecutor concerned has
been appointed or before the most senior judge or magistrate at the court where the prosecutor is stationed,

who shall at the bottom thereof endorse a statement of the fact that it was taken or made before him or her and of the date
on which it was so taken or made and append his or her signature thereto.

33 Minister’'s final responsibility over prosecuting authority

(1) The Minister shall, for purposes of section 179 of the Constitution, this Act or any other law concerning the prosecuting
authority, exercise final responsibility over the prosecuting authority in accordance with the provisions of this Act.

(2) To enable the Minister to exercise his or her final responsibility over the prosecuting authority, as contemplated in
section 179 of the Constitution, the National Director shall, at the request of the Minister-

(a) furnish the Minister with information or a report with regard to any case, matter or subject dealt with by the
National Director or a Director in the exercise of their powers, the carrying out of their duties and the performance
of their functions;

(b) provide the Minister with reasons for any decision taken by a Director in the exercise of his or her powers, the
carrying out of his or her duties or the performance of his or her functions;

(c) furnish the Minister with information with regard to the prosecution policy referred to in section 21 (1) (a);
(d) furnish the Minister with information with regard to the policy directives referred to in section 21 (1) (b);
(e) submit the reports contemplated in section 34 to the Minister; and

(f) arrange meetings between the Minister and members of the prosecuting authority.

34 Reports by Directors

(1) A Director must annually, not later than the first day of June, submit to the National Director a report on all his or her
activities during the previous financial year.
[Sub-s. (1) substituted by s. 16 of Act 15 of 2023 (wef 3 April 2024).]

(2) The National Director may at any time request a Director to submit a report with regard to a specific activity relating to
his or her powers, duties or functions.

(3) A Director may, at any time, submit a report to the National Director with regard to any matter relating to the
prosecuting authority, if he or she deems it necessary.

35 Accountability to Parliament

(1) The prosecuting authority shall be accountable to Parliament in respect of its powers, functions and duties under this
Act, including decisions regarding the institution of prosecutions.

(2) (a) The National Director must submit annually, not later than the first day of September, to the Minister a report
referred to in section 22 (4) (g), which report must be tabled in Parliament by the Minister within 14 days, if Parliament is then
in session, or if Parliament is not then in session, within 14 days after the commencement of its next ensuing session.

[Para. (a) substituted by s. 17 of Act 15 of 2023 (wef 3 April 2024).]

(b) The National Director may, at any time, submit a report to the Minister or Parliament with regard to any matter
relating to the prosecuting authority, if he or she deems it necessary.

36 Expenditure of prosecuting authority

(1) The expenses incurred in connection with-

(a) the exercise of the powers, the carrying out of the duties and the performance of the functions of the prosecuting
authority; and

(b) the remuneration and other conditions of service of members of the prosecuting authority,
shall be defrayed out of monies appropriated by Parliament for that purpose.

(2) The Department of Justice must, in consultation with the National Director, prepare the necessary estimate of revenue
and expenditure of the prosecuting authority.
(3) The Director-General: Justice shall, subject to the Public Finance Management Act, 1999 (Act 1 of 1999)-

(a) be charged with the responsibility of accounting for State monies received or paid out for or on account of the
prosecuting authority; and
(b) cause the necessary accounting and other related records to be kept.
[Sub-s. (3) substituted by s. 15 of Act 61 of 2000 (wef 12 January 2001) and by s. 10 (a) of Act 56 of 2008 (wef 6 July 2009).]

(3A) ......
[Sub-s. (3A) inserted by s. 15 of Act 61 of 2000 (wef 12 January 2001) and deleted by s. 10 (b) of Act 56 of 2008 (wef 6 July 2009).]

(4) The records referred to in subsection (3) (b) shall be audited by the Auditor-General.
[Sub-s. (4) substituted by s. 15 of Act 61 of 2000 (wef 12 January 2001) and by s. 10 (c) of Act 56 of 2008 (wef 6 July 2009).]

(5) The Director-General: Justice may, on the recommendation of the National Director and with the concurrence of the
Minister of Finance, order that the expenses or any part of the expenses incurred by any person in the course of or in
connection with an investigation contemplated in section 28 (1) be paid from State funds to that person.

[Sub-s. (5) added by s. 15 of Act 61 of 2000 (wef 12 January 2001) and substituted by s. 10 (d) of Act 56 of 2008 (wef 6 July 2009).]

37 Administrative staff

The administrative staff of-
(a) the Office of the National Director;
(b) the Offices of the Directors, including Investigating Directorates; and
(c) the Offices of prosecutors as determined by the National Director, in consultation with the Director concerned,
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PRETCRIA
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{012) 3981515

Advacate VP Pikali |

National Director of Public Prosecutions

Private Bag x 752

PRETORIA

G001

(By telefax No, 845-7281)

Dear Advoeate Pikol

OUTSTAMDING TRC CASES

| have besn briefad on the last meeting of the Task Tear set up In tarms of
the Cabiriel guidelines on outstanding Truth and Reconciliation Commission
{TRC) matters.

it was brought to my atfention that in. Sk Offp (complainant Rev. F Chikené) 2
declsion on presecution was taken without consultation with fhe redpective
Deparimehts.

F have [psisted that the complainant be consulted in terms of the guidelines on
the bagis that the Directors-General will have an opportunity to provide input

 before a decisicn on prosecution is taken.

I am also undar the impression that there is na commen understanding on the
process fo be followed.

My understanding was that the offiglale designated on the Task Team by the
Directors-General will pravide recommendations to.the Directors-General who
will, a5 a collective, advise the Natienal Prosecuting Authority as the dedision
maker pn prosecutions.




In my view a comprehensive repert such as the ons directed to the NPA,
dated 24 November 2008, and revised gr 28 November 2008, should ba
diseussed by tha Directors-General,

Although 1 de rot nsist on a meeting of the Directors-General after sach
meeling of our officlals, | deam it necessary that the substantive reports and
recommendations of the offitials shoud be discussed by the Directors-
General before & deelsion is made,

Fam of opinion that the Directors-General should mest as soon as possible
provide guidance on the procedures to be foliowsd by the officials in the Task
[ am also of the opinfen ihat the Chikene ratter should be discussed, boih in

terms of the procedures followed, and the way forward,

} have réquest’éd the NPA fo convens & mesting as soon as possible, and
trust that you will be in agreement with that reguest,

With kind regargs.
4. 8. 8p
. WATIGRAL oomlrigggwm
A B

NATIORAL COMMISSIONER
. Date: (,;,1 @,r'@‘;}

PG 3148

A



| Office of the
f . National Director of Public
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- + - ”i‘i ’ .:l_
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fawya fikelle Lobeishutshist boMbants! Arikia
Bie Hnenle Vervolgingsgesag van Suidtdiike

, ol HOWPPY KR
Mr J.8. Belabi
National Commissioner
South African Police Service

Vigtario & Griffths

Muxenge Bullding | Faxno.; (012) 333 ~ 1530 & Fabruary 2007

1273 Woestlnke Avenue
‘.'-V,_aawind Pork

—

EROnE WAL R Rt ‘

Dear Commissioner Selebi o SSUTBAT, HERG VARSEN

Slverton ‘
p/tiag X752 Re: QUTSTANDING TRG CASES
?:;Z’;’la Your letter of § Fabryary 2007 refers.
Tah {012} 843-6000 { advise that i ls clear that our understanding of the mandate of ihe
Fas: (012 8457291 task team, as well as the guidelines that Cabined approved, are nof the
. sama, In the circumstances, this matter, as well as ofher isues that
TIPS G have emerged I the course of the NPA deallng with the TRT cases,

are currently being taken up with the Minister of Jusfice and
Constitutional Development.

Kind regards

-
¥

PR A )

ADV. V.P. PIKOLL |
NATIONAL DIRECTOR OF PUBLIC FROSECUTION
DATE: sl on. hea™
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Special Investigations Unit, Asset Forfeiture Unit, Priority Crimes Litigatiunee\ﬁ'ness Protectian Unit, Directorate of Spec FA@&W&D, 00 32

PII ‘ PARLIAMENTARY

MONITORING GROUP
Special Investigations Unit, Asset Forfeiture Unit, Priority Crimes Litigation Unit Witness Protection Unit, Directorate of Spec
& This prermium content has been made freely avalable

Justice and Carrectional Services
03 May 2007

Meeting Summary

A ry af this ¢ 8 IS not yer

Meeting report

JUSTICE AND CONSTITUTIONAL DEVELOFMENT CONST/TUTIONAL COMMITTEE
3 May 2007
SPECIAL INVESTIGATIONS UNIT. ASSET FORFEITURE UNIT, PRIORITY CRIMES LITIGATION UNIT WITNESS PROTECTION UNIT DIRECTORATE OF SFECIAL OPERATIONS ANNUAL REPORTS B BUDGETS

Chalrperson. Ms F Chahan Krola (ANC)

Documents handed out:
Special Invastigatians Unit prasentalion
Seizing Criminal Assals to fight Cime Asset Forfeure Unit presentation
Priority Crimes Lilgation Unil Repar
Witnass Pratectior Un't Repan
Direcicrale of Speeial Cperaliors Repart (handed cul 2 May)
Dir af Special O, prasentation
Specialised Cammercial Crme Uit presentalion
1ecialised Commarcial Coime Unit

Audio Recarding af the Meating

SUMMARY
Varicus unils of the Nat ona Fraseculing Author ty bnaled the Commiitee an thelr work in 2006 2007

The Special Investigations Unit warkad wilh depariments to assist lham ir imp 1g belter sy lo deal eff y with tre threals of corruptlon The slaff and projset profiles wera labled and explained Projects involing
Deparimants of Sacial Oevelopment Transpart Housing Carrectional Services and the Spaclal Pensions Fund wera detaled Achlevements included savings of R231 miflion, prevention of fulure losses al R* B billlon and cash
recavary al R14 milion A complalely claan audit report was achieved |1 had excellent relatianships with olher depardmants and igators Ct the need for |egislalive amendmenis In deal with liligalion strea
tha praclamation process and coplng with rapld grawth

The Asset Farfeure Unit Fad arge y exceeded iis targats {1 had placed R760 milllan under restraint The Criminal Asseis Recavery Accounl kad raceved payments af akaut R120 miiian Mcs! of the funding was usec 1o fight ¢
bu! cther payouls assisied v'clims af cime The Unit had ablained 34 judgemenis ard saveralmparani prirciples had begsn affiimed Somre of tha urgenl matiers wera tabied and explained Bacause the Unit ¢ d nat do (is awn
investigations ar proseculions it was vital ta astablish good relatiansh ps

Questiors by members related 1a the prafile of the unils 1he vacancy rates how maney seized would be used the reactive nature af the Units' work the need la establisk sheliers ior damestic vialence in Northern Cape |he curs
siuation in regard tn Special Pensions disciplinary hearngs against public servanls commitling fraud and the need o keep the focus of departments funding the Speclal Invesligaiians Unit

The Prionty Crimes Litigation Unit described Hs scope and function The wark of the Missing Persons Task Team was ouliined Prosecutions involving nuclear non praliferabon chemical and biojogical nan praliferalion and merca
aciivilias wate tabled and explaired Challenges included the need for adeguate and skiled s1afl betler cfice spars and the reed 1o 2ddrass delays in Truth ard Recanc|/alier Hearlrg prosecul ars Securly Issues were a so cr

Tha Wilnass Prateclion Unit had a supple fary rrandate 1o i tedesign and madernise and sef siandards In raizlion |o prolaciior of witnesses ard anhancement af crimina jusiice [t hoped {a anharce canfiderce in th
criminal ustica systam and the programme and Io achieva effective administration and firancial managemen! ard an integrated law anfarcement appraach Prolection should be effeclive as a foa (in combaling crima The
achievemants and performance for the current cycle were 1abled No wilnesses were threatened hanmed or assassinaied (n the pas! six years and these had been only 3% voluriary walk-ofls Tre cycle time had dropped Thera
90% canviclian rale for the accused It currently handled 229 witnasses and 268 ralaled parsans

Queslions were asked on the delays in prosecuting the Truth and Recanci(t:ation (TRC) matters the casi of pratecting witnesses whather the Uni s awn staff were protecied the reasons why there would not be prosecutions in f
Rashid matiar desinicton el dacumenis re aling (o éisappearances the reascns far volunlary walk-ofts from Ika protaciicr programme ard Ike rale piayed by Scuth Africa intematicnal y

The Ditectarata of Special Operatlons (Scarpions) largefec crimina.s wha crganised ard praofited fram cnme 1t used a muill disciplinary and success driven approach Its key aclivities and impacls were Iabled The conviclion rat
ave BC% The vaiue of assels placed under rastrairt was R§50 millian RS0 millian had been directed to the viclims af arganised ctime Drugs valued al aver R bilfon had bear ssized aver the ast year Explanations and upd
Bra given on some of the majar cases being handled Cybercrime and drug trafficking pcsed the largest threats A dedicated administzation was sat up (n October 2006 Challenges inciuded the need la increase effectiveness ir

Investigating and proseculing organised erme the need lo wark an clealing [unisptudance an the Prevenilon af Organisad Crime Act and alsa ta creale law araund the Manitaring Act There was a need !0 match job demand wit

expertise and ta fill 825 posts in the financial year The Directorate was currently s\andardising best practice and would be wriing a praclice manual invastigaling appalnting inlernal Caunsel setling research-based measuremes

indicators and estahlishing a lraining academy

Tha Cemm tlee exprassed ifs concarrs w th the insinuaticns that the Diraclarale was unakle la prosacuie senlor paliticians whick undermined (he infegr 1y of (ke D rectarate ana enguired as 1o any undie pressure Furiher conc
were expressed at tha facus an h gk profie rases sirassing the need also 1o prot.ise low profile cases Clanfication was snughtcn single line jurisdietan freatment af vickms of crime  develapments in the LeisureNet and Kehk
matiers and In the Crminal Laws (Sexual Offences) Amendment Bl and Child Justice Bill

MINUTES
Special Investigations Unit {§1U) Brlefing
Mr Willle Hofmeyr Head Special Investigations Unit outlined the mandate and funchons of tha SIU which was set up ta te corruption and ini nat necesearly nvolvirg criminal oflences Tre prmary purp

was 1o enahble the State to recaver monay lost because of un:awfu! act an It was impartant botr to address any d rect inancial lass and to amencd fha systems 1o prevent fulure insses SiU was incraasingly (nvaved 10 werking w
deparimenis lo assist \hem in mplementing batier systems Dealing effactive y with corruplion was vilal for departmerts wh ch facec comhbined threats ol fraud corruptior and malacm nistrat,on extending acress several diffaran
areas Thie vaned from oppantunistic corruption or mare argarised expledaton cf sysiamic gaps Often Ihe prablems were delecied ony when there was an escalating lass This was luriher compaunded hy {be large number of ¢
rale players

Effective steps to dealing with corruplion therefora required inlegrated solutions Intiuding forensic n ns ltigation sy p menis and remaving rorrupt officials The SIU allowed farr forensic

solulions but #t would also use othar Institutions

Ore of the kay challenges was ta buid suffic enl cagacily lo cea wik taud corrupt an and malacmiristration There was sii; ouiscure ng lo the privala secter but thare was increzsed recognilien that SIU couid ensure efleclive .
and de! vared value for money This was refeciec In a sigrificant increase In the budge! Irmm Natianal Treasury (NT] The bucge! for ihe curren! year siood at R139 7 milian An mportant diiver hac ksan tha maney recaived fral
depanments wha paid tke SIU ta condue! the invesiigalions and this was cunerty budgelec for R84 2 milllor Curing the lnllawing thiea years Ihe frend would be raversed as SIU shauld nol hacome 1oc deperdent or this furdi
budgel wauld rise to R270 mjon by 2009/10

The focus of the SIU had been 1a Increase the number of peaple avallable 1o deal with Investigalions and staff currently siood al 550 SIU had alsa expanded fo have an effectve nalional presence ather than in Naorthern Cape z
Norih West Pravinca
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Mr Faiak Davids, Deputy Haad, SIU, presented the projec! profile of the SIU, nating that it had y Many i i commenced on raquest af a particular department and across a broad range of frauduler
actlvity. The investigations ranged from isalated and focused fraud 1o wid y Ic fraud Provi departments would aiso ask S!U ta deal with corruption matters At present there were BB investigations ongolng, rangl

ana thal caukd take only a few manths to a major invesligation involving 200 investigators that could take three years or more Thare ware 14 proclaimed Invesligations, which would requira accessing af speclal powers Forly we!
regionally based Thay invoived 18 departments

Sarvice level agraements had recenlly baan completad with tha North West Frovince, In terms of which a sleering commitiee would be estahlished ta screen all forensic Investigalions This was a model finding favour also In othe
provinces

Mr Davids then tabled a number of the projects The i i inta the D 1t of Social D P was stlll tha larges! ion, having in 2005 SIU had recommended that over 21 000 public servani
were receiving grants illegally, should be ramaved from tha grant system Around 60 000 irregular beneficiaries had bean identlfied and a further 500 000 might requira audit. Cash recaveries amaunied 1o R2E millian, aciual savi
R213 million, and preventatlve savings 1o R1 B billon 4 677 disciplinary hearings ware prepared, and 2 215 of the 2 675 prosecutions had resulled in convietions

The Investigatlans had ralsed awaraness of the problem, and this in turn led ta strang deterrence. It was impartant that S|U had been able ta identHy systemic gaps and the Depariment had besn quick to correct them

SiU was alsa investlgating the Department of Transpor. Over 30 000 non-compltant licences had baen identified 55 Drlving Licence Testing Centres (DLTCs) had baen audlted A numbaer of forged forelgn convarsians had also |

ified Cl g y and process gaps at the driving licence centres, accessing Information on foreign I and the process of t
The Spacial Pensions Fund Investigation focused on unlawful payment of speclal pansians ta benefici and tha conduct af same baard membars thal may have contribuled ta the problem SIU was currantly audhir
bansficiarles Challenges hara lack of with tha provisions of the Special Penslons Act, palilical sensilivity and concerns over inlegrity of officials
The angoling | igatian Inta the D t of Correctional Services had focused in the past on medical ald The current focus was on procuremeni mattars, pharmacy p and assat matter:
cumulative value of around R1.1 billlon wera belng investigaled. SIU had achiaved racavery of RE 9 million in one mattar, five criminal referrals for collusian, and thinean sysiemic recommendations had bean made SIU sHll requ
naw and wider pi ion aver the Procurameni was time eonsuming and complax and accass ta Information was difficult

SIU was also focusing on subsidy fraud in the Deparimaeni af Housing The Minister had asked far expansion into a national invasligation The facus areas would include abuse of the housing subsidy system, the non-delivery on
contracts, canvayancing freud and conduct by officlals The Department of Housing was funding 50 siaff to Investigale and SIU was funding 21 stafl

Mr Davids tabled and highlighted soma of the high lavel achievaments The savings had bean R231 million, and p af future loss lo R1 8 billlon Cash recaveries wers at R14 million. Tha targat for 2007/08 was
tillion

Mr Davlds was pleased ta announce thal SIU had achieved a completely clean Audlior Ganeral's report, and a strang managemenl chain assured the objactivas The Organlsallonal Davelopmenl procass had started lata in 200€
project profile had expanded significanlly, so it was important la build a unit mara responsive to the different forensic challenges Implemantation of the targets would commenca in June

Ir Hofmeyr detailed the overali chaliengas. SIU had achleved rapid grawth and had takan respansibliity lo ansure that all matters, although perhaps not strictly In the mandats, ware taken forward It had been successful In achla
good relatianships with tha National Prasecuting Aulhorlty (NPA] and the South African Pollce Servica (SAPS). The SIU might requirs same from this G with tha Special Pensians Investigation as there were |
sansilivilles, and Mr Holmeyr asked that any prablems and complaints to be refarrad back 1o tha SIU Bacausa of the huge sca!s of the Socia! Grants Investigation around R1 miliion soclal grants might be removed Thera had be
need {o make some tough daclislons and there were difficullies in recovering the cash from those who had recaived grants illegally. The process af racovary took subsianiial lime and resaurces, and so SIU had had ta make their
rather ta get peopie off the payment system, and only then lo try ta recaver he cash

SIU would ba neading Iagislative amendmants to deal with litigatian Issues. The proclamation process was still and time co! ing, and i could take six months 1o acquire a signed p lan The
Pramler to sign a lettar of consani far pravincial investigations gava rlse to many delays SIU was Investigating alher passibilities

Mr Hofmayr concludad that SIU had had a good year and had achiaved good succassas while coping with the challengas of rapid grawth |1 had managed to lay the foundation for a more effective and larger SIU in fulure
Assat Forfeiture Unlt (AFU) Brlefing

Mr Willia Hofmeyr, Head, AFU, stated that the Asset Forfalturs Unft had two overall objectives, to increase the voluma of cases, and o do tesi cases and create legal precedents that allowed for the effective usa of the law [t was
impaortant 1a get binding appeal coun judgman!s lo delarmine what (he law maant

The AFU had axceeded Its largats ovar the last couple of years. In tha las! year il had 1aken on 253 new cases, and had 243 cases y saizures In this yaar resulted in R760 million baing placed under restraint
value of completed cases was slighlly below target Targets had not basn met ta pay funds into the Criminal Assels Racovary Account (CARA), iargaly dua to tha application for leave to appeal in the Schalk mailtar.

One of tha mosi Imponant ongaing maiters was the David King case, where the scala of litigatlon was huge, |nvolving England, Walas, Guemsay and South Africa Mr King had publicly declared his intention 1o drag oul the case
next ien years, and perhaps a mechanism needed to be found to try to get ltigation andillary to the criminal trial to be heard In the same forum There did nat seem to be an easy answer ta the delays under the current system Fi

Important matters wera the Delport matter, invalving Sarvices and fraud af about R350 million, whare R8O million had been placed undar restraint. the largest figure so far in the AFU's history The Schalk case
angaing

The Criminal Assets Recovery A (CARA) had pay of about R120 miltion, and around R47 million could be peid out in the year Mast of tha funds were used to fight crime, but other payouts assisted victims ¢
crime

In terms of developing the law, AFUl had obtalned 31 Judgmants in the High Court, which probably reflected the fact that the law was bascoming more sattied Thera wara twa Constilutional Court judgments and four in the Supram
Court of Appeal 81% of the cases had been succassful Mr Hofmeyr clarlfled that the litigation often went to ancillary Issues Overall the success rate in Suprame Court of Appeal was 67% About 203 judgments had baen given 1
There had been a significant change af attitude in the caurts in the last four years and AFU had won far mare cases, as the law bacame mare settled and mare eff Bath the C K Court and the Supreme Court of A
had affirmed sevaral Imponant principles

«ha important judgments In the last yaar ware tabled and the maln principles estahilshed in aach case were axplained There was still no definition of organised crime, and the Mohunram case might st cause difficulties Othar
principlas had been maore clearly astablished

Mr Hofmeyr noted that Ihe S1U did not do ils cwn Investigations or prasecutions and it was therafora kay to estahlish good refationships with other badles Araund 90% of casas, represeniing about 30% af casas, emanated from
and about 8%, represanting 67% of vaiue, from the Department of Spacial O (DSO: ions) Other | ions had emanated from SARS, direct referrals fram p In the i P Servica (NPS
Reserve Bank, Marine and Coastal Managemant and the Financlal Intelligence Centre

Challenges included the need to expand capaclty sufficiantly to deal with all the cases currantly in caurt
The budget would need ta be expanded almast eight-fald

Discussian
Mr L Joubert {DA) commented that the report was encouraging He asked abaout the profile of tha SiU

Mr Hofmeyr sald that vacancias wers a probiem, but nol so much as In other unlis of the National Prasecuting Autharity because departments would pay for funding af investigations Finding the right skilis was a challenge Abou
of staff ware investigatars and others includad lawyars, accountanis and analysts SIU tried not to recrull toa much from other law enforcement agancles. There was an ambltious training programmea that would be training 120 ir
S{U had managed to find a mechanism io speed up the pracess of racrultment, although this was silii time consuming

The Chairperson pointed out that one of SIU's focus areas was 1a train people In other departments and she asked for further detalls on this

Mr Hofmeyr confirmed thal SIU would, during the course of Investigation, be ahla ta isolate lack of systems and sklils. Part of Operatian Consolldate was ia wark with dysfunctional municipaiilles ta traln thelr siaff and ensura that
could do the jobs properly

Mr Jauben asked for an explanatian an how the manay would be used In asset saizure, as in the last yaar R345 million had been saized but anly about R20 million had gone to CARA
Mt Hafmeyr explalned that assats were first frozen, and then lalar forfelled Many of the large cases ware heavily liligated for years About 1 100 cases had been initialed and about 800 finalised, but R700 million wera assats fro.

year, which may only be forfeiled years down the line Around 550 mifilon had been acquired The court could order direct paymenis to victims, and the balance would then go ta CARA Around R120 milllon had been paid aver iz
this year. Other money was in the plpatine but there wers procassas still to be followed bafore that would end up in CARA.
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Imam G {ANC) congratulated the Unlt on s He noted that the future savings were alsa pasl losses to the Govermmenl He noled that many matters had only reached S{U when the corruption and fraud was
entrenched, so that there had already been significant losses He asked whether SiU was allowad la monilor or have spat checks over cerlaln programmes where lhare was potential for large-scale corruption

Mr Hofmeyr agraed that there ware oflen huge losses in the past and S|U tried to help with them iis role at tha mament was mainly raactive Whera thera wera cooparation agreements with Departmants, a more proacllva rale e
played and It was possibia to see whare high risk areas lay It had also spoken pro-actively to certain departments whare SIU had a sense thal there was a problem but it could not force departments 1o agres The monitaring role
more for Ihe Auditor General (AG) ta undertake SIU was Inferested |n firming up ihe relationship betwsen AG, the Standing Committaa on Public Accounts (SCOFA) and other law enforcement bodles

Imam Soloman commented thal there wera na shaltars far domastic violence In the Northam Cape

Mr Hofmeyr noted that Thutuzala centras were hudgeted far In the next few years in these areas.

Mr J Sibanyone (ANC) asked whether the lnophales in the Department of Transport had yef baen closed

Mr Davids replied that In four key areas Ihara were cansiraints to service defivery, involving Insuffi skllls, and b and and p d ing a hlackage in the system SIU had
recommaended that minimum req should be @l 55 eantrea, and those centres not complying Shoukd be raviswad and thelr licence to oparate reassessed Same af tha DLTCs would ba investigated In the naxt
months The MEC for Transport In Weslern Capa was keen to pilot a process to look at blockagas and change the pracasses This would be a useful pilol 1o assess aver the nexi few months

Mr Hofmeyr added that the National Departmant of Tranapart could make guidaines but did not have operalional control as pravinces or munlcipalitias ran the centres The Natlonal Department could only close centres down as
ultimate . but had no ity'to enforca best pracfice »

Mr Slbanyone asked for an Indicatlon of the current s|tuatian In relation la speclal pensions He asked whether the delays that had givan rise to complaints Wese linked to the comments on the {rauds

Mr Hofmeyr said that the Board was currently baing very 8000 I s wara d In D . just before tha cut off date, and allhough these might have been |egitimata claims that had somehow not been k
In the last ten years, there were suspicions that many could be fraudulent [t was known that eriminal syndicatas were In possession of party stamps to endorse lhe applications This was nat directly the issue of S1U, but Spacial
Pensions had asked for help with the inltial scresning

Mr Davids added that because of the strict criterla many of the applicalions had not Initially comglied but SIU was not iy aware of wi delays. Ha mentioned that there was provision under Section 7 thal an applic
previously tumed down could be re-submiited If new svidance came o light. However, In resubmisslans it frequenly happaned that the new avidence differed radcally fram that supporting the ariginal request Since tha Spacial
Pansians could invalve one off cash payments of up 1o R1 miltion rand, the Special Pensions adminislration was cautious 4hal al| Information must be thoroughly verified

Mr L Landers {ANC) referred la the peopla who had fraudulently received benefits being ramovad from the system, as asked whether 1hay were also removed fram office as public servants He asked if the SU was saisfied with
autcame of the disclplinary hearings He falt It was undasirable lo have public servanis wha had been convicted of fraud to be permitied still 1o stay In office and aam salarias, or o be ra-employed as public servants In other

panmants
Mr Hofmeyr sald that d 1ts wara with lha d|. y enquiry and investigatars fram the SIU could give evidence, and had alsa provided halp In tralning presiding officars Howavar the Bargalning Council agream
required the departments to do the prosacution themselvas, and nol ta import prosecutors or presiding officars granis and {rom the sy was of concern loa many deparimants Social granis wer

major issue and the numbers wera huge Araund 20 000 civil servants could faca civll proceedings Mr Hofmeyr stressed thal not all cases Involved fraud Many people had Inltially bean entitled 1o a grant but subsequently bacar
employad, and may not have been aware that they should hava been removed from the systam Thara ware a number of grey areas The scale of the problems and the naed ta establish uniform principles had slowad the investk

The Chairperson noted that governmant was committed to fighting corruption and the presencs of tha SIU in isaf was an imp I 1of lts Tha real would be whan correct systems wara In paca when S(
its work in She suggested that during tha next report |t would be useful for SIU 1o highlight axtting policias, to nole what had been monitored over the |ast few years, and to stata whethar it had found racu
of lhe same Issues, ar davelopment of othar matters

The CI 1 her that pre shauld msintain the same elements of cooperation It was important nat to the good r and prafile of tha SIU

The Chairperson also noled that SIU had slated that It raliad on projeci funding from depariments, and would lIke to reduce that rellance She commented that the fact of depariments putting money or resourcas inla investigator
an Indicalion that they were commitied to taking mattars serlously, and commeniad that if they were not to pay there was a danger that they might lose focus and commitment. She hoped thal discusslons with Traasury would bei
in mind Finally she congratulaiad tha SIU on Its completely clean Audltor General's repart

Priority Crimes Litigation Unit (PCLU) Brlefing

Dr Slias Ramaite, Deputy National Oirecio of Public Prosacutions, NPA reporiad that the PCLU was 1ed in 2003 by Presidential P It was not an Investigative unit hut relied for its Investigations on SAPS and [
gave guldance to invastigators in the drafting of legal pmcu!!as Ils cases ware vary complex and would not succeed withoul a mulll disciplinary approach It was actively i with r kehal and mutual legal
asslsiance and extradilion It In ] lagal 1 and furnished legal cpinions and provided assistance ta diractors of public prasecutions The Missing Parsona Task Team we
ol Igate dl: the 1960s and 1996 It was aligned with the Ministry of Justice’s Truth and Reconclllation Commission (TRC) unit. Its strategic facus areas were Invastigalive capacity, prosectt
with and rasearch and iraining It was Intended to be a short-term process
The prosacutions refating io nuclear it 1, and ical and bi feralion were labled and explalned Further cases involved mercenary acllvites The Unit had also attended a conference on caunter tei

In A had been provided ta the Czech Republic ralating to Imam:tiunal arms smuggling, and another involving expart of military vahiclas to conflic! raglans In Afrlca Matters investigated under the Statule of Roi
wara labled and explained Olhar matters Invalved clvll litigation, and assistance la a forelgn law enforcamenl agsncy on human trafficking Research had heen dane and opinions had been given to the Diractor of Public Prosect
and thera had been fallow up on the TRC prasaculions A numbar of exhumatians had been carried out

Majar challenges Included the need for adequale staff ta attend to all cases, Inadequale office space, and deiays with TRC prosacutlans Tha PCLU was a small unk consisting of around six advocates. Staff challenges includad
aching away of highly exparianced prosscutors Security |ssues were ciitical Challenges stili axisted in reapact to missing persons cuiside South Africa, and soma cases had not been referred ta the TRC The Unlt was aparat
_factivaly, however, within the budgetary consitaints, and was abla tc glven atfention 1o Its work and lo priorilise whete nacessary

Witness Prataction Unit (WFU) Briefing

Dr Sllas Ramaite, Deputy National Biractor, Public Praseculions reparied thal the Witness Prolection Unit was mandated 1o act undar the Witness P lan Act. Its suppl y was 1o ransfarm, redesign and mode

and sel d in relation 1o p: ion of wil es and of erimlnal justice

The datailed role of the WPU was tabled bui not di d Dr Ramail thal the 1 was lo design and wltness Weab in the past that led to endangering of wlinag

had baan d The Unlt p to fi In the criminal justica systam and the programme and to achleve aff and fi and an | ted law pproach T
lon should be effectlva as a toal in crime It also sought ta raduce witness to reduce the of leaving the programma, and to reduca the cycla times The achievements and parform

for the current cycla wera tabled Thers had been fid In witness lon, and It was clear that whness proleclion had ensured the amest, and ion of a number of accusad parson

WPU was setting the best werld d in the redes| and was accl forits ing model as well as Iis forms

Dr Ramaite noted that no were harmed or d in the past six years Thera had bean significant raduction of griavances and there had been only 3% voluntary walk-offs The cycla time had droppe

two years due o phasing In of the After-care and rasettlemant siratagy There was a S0% conviction rata far those accused

WPU had achieved clsan audit reports over tha pas fiva years fram the AG (ts prolection was acknowledged as an effective tool and assisiance had been glven to a number of other Afrlcan countries There was a close relatlon
with the Intamatlonal Criminal Court WPU had a high level of tralning In eooperation with Juslice College, and played a major rola In developing International best praciice guldalines Advanced tralning on Wilness Pratecilon wa:
offered by Free Stata University

The total number of persons on tha programme was 229 witnesses and 268 relaled persons The challenges were included In the presaniation slidas, but were not discussed

Discussion
Mr Joubert asked what was causing the delay [n prosacutions of the TRC and when fhesa migh! ba finallsed

Adv Anton Ackermann, Speclal Director NPA, replied that in October 1998 tha TRC had recommended prosecullons A Human Rights division was estabiished In the NFA to avaluate the cases and to prosecule When the DSO
crealed In January 2001 the Human Rights Dlvision was disbanded. and Its wark was transferred to tha DSO Adv Ackermann, when jcining the NPA, was givan a mandate In March 2003 to declare priority crimes All 400 TRC
lons had been | diataly declared as prlority crimas In Aptll 2003 the President had siated ihal thare would ba no further amnasly procasses, and ruled that prosecutions would be instituted and that a number of agen
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mus! assist in the pr lans Adv A declined to p 92 cases Sixtmen wara idenlifiad for i j and fal p tion On 9N 2004 Adv Ack was stopped when trying to a
three security policemen and charge tham with polsaning of identifled people Dr Ramaite had instructed him nol lo proceed with the arrest, but rather to fc 1 how p! s should be conducted. This formulat
took two years |n early 2006 the guidelines were approved They did not make provision for a committee, but stated that in the exacutlon of the prosecution dulles other agencies must assist A Task Taam was established, and =
number of meetings were held Adv Ackermann commented that It was unfortunate that to date no meaningful results had been achleved from these meelings The Annual Repart of 2006 also noted an page 4 that not mueh had

achieved, despite all the atiempls 1o take this malter forward He malntained that the PCLU was not the cause of the delays and he suggesied that perhaps the National Director of Public Prosecullons should comment further

Adv Vus| Pikoli, National Director of Public Prasecutlons, added that this was a politically sensitive ssua Tha legal processes must solve tha problem. Whenever there was an attempt 1o charge members of the {ormer Palice Ser
there was palitical intervention, and effectively the NPA was heing held to ransam by the former generals On the ather side the families of the victims were pressing for prosecution The guidelines were nol universally accepted &
soma NGOs, including Legal Resources Centra, wishad 10 the of tha I Thare were ongoing dlscussians as to how best to procead. The Prasident, In g parilament, indi clearly tF
matters would be dealt with, and so this was an ongoing mattar

The Chalrpersan s{ated that she was aware of soma efforts from the Department of Justice She asked that Adv Pikoli pravide the Cammittee with a full report on the avenis to date In writing, sa thal the Committea could try to as
this claarly want bayond Just tha ane case cited by Adv Ackermann |t was undesirable that these problems should still be dalaying matters

Mr Joubert asked aboul the cost of protacting witnesses
Mr Dawood Adam, Head, Witnass Projection Unit, commented that wilness protactian was expensive Each programme must be measured on its own merits and clrcumstancaes and different factors would impact. The cos! of one

witness being protectad over a year had amounled to R145 000. The cast of p g the g wi wilhout taking into account, had been In excess of R5 milllan Factors taken into consideration co
Include salary replacement Another case had requirad protection for 23 witnasses, involving accommodation in three safe houses

Imam Solomon nated thal the security seemed ta focus only an the witnesses haing pratected and asked i prataction was also given to officlals of the NPA who were responsihia for this Unit

Mr Adam replied that unfartunately South Africa was nat yet geared to p ion of afficlals Jonal basi practice and guidelines had suggesied that carporate identlty documants should be pravided Security was a challen
certaln matters were under discusslon to ensure that the cove status of the unit was malntained

Mr Landers asked why the DPP had declined ta prosecula In the Kalil Rashid matter

Adv Ackermann responded that this was because the full High Court bench had ruled that the deportation was legal He had studied the documents carafully and the malier had been d wilh the ional Criminal Cot
including the Implications of tha Rome Statute This was nof necassarily done In avary deportation matier, but new tha the Court had ruled on the matter t was clased

Mr Landers asked which 1ts had bean In asslsting wilh the p ion of TRC cases He also commented thal destructlon of documents by SAPS, Municlpaltias, maglsirales’ courts and municipaiities Inre
missing persans shauld be sanctioned

iv Ackermann responded that all Inquest dockets ware to be destroyed after a cartain time, and the was folk g this principle However, there had baen a chrcular Issued in 1994 o try to halt the destruction of evid:

The Chalrparsan asked for spacific information on prablematic cases to be forwarded to tha Commitiee, so thai it could try to assist
Adv C Johnson (ANC) asked why the voluniary walk-offs wera happening and whal was being done to praveni them

Imam Solomon noted that the withesses would be from diverse cullural and social backgrounds, and this made it importani for the Unit ta take cognisance af their specia! circumstances He asked i the walk-offs had arisen as a
of the difficulties in culiure.

Mr Adam responded that around B0% of witnesses related to protection under section 204 Some had come Into the programme but had changed their mind aftar giving statements, and disappeared Same of the walk offs resulti
individuals belng traumatised by and not abla to cope with removal from all suppon sarvices. He agreed thal thera waere diversity and cullural issues but avery attlempt was made ta iry to keep the witnesses In the programme W1
the wiinesses failed to keep to the tarms of the programme, the appropriate steps wera taken,

Adv Jahnson asked If support was be|ng givan to TRC victims and families in going though the prosecutians

Mt Adam replied that variows NGQOs were assisting with suppon ta famiilas

Adv Johnson asked for what was happening In Rwanda

Adv Ackermann repiled that he had written an opinion on the matter and had expressed the view that it was not possible to prosecute in South Africa

Imam Soloman noted thal the ach listed included to Netherlands, Gi y and Unlted Kingdom He asked for specifics of what assistance was given

01 Ramaite sald that Sauth Atrica had been | in drafting guidell and stated that Europol refied on South Africa to assist in Africa in terms of legisiation, operational models and framing standards South Africa was
developing the PCLU 10 keep paca with the metamarphasis of organised crima, and would continuously monitor this It had given suppori 1o Kenya, Mozambique, Angola and Namibla, and would be addressing tham on how to c
establish a unit

The Chairperscn asked that all investigations panding must be concluded axpeditlously, which would be In the best interests of all cancarned

Oir af Special 0 (D50 / Scorplans); Briefing
Ivocate Leanard McCarthy, Head, Scorplons, stated that this had baen a year of averages, balance and leaming The DSO was intended to target criminals who organised and profited from cime [t used a mult disciplinary an
Jeeeas driven approach to deal with cases mora effectively The sirategy was to mark down tha impact af, and to drive up the distuptive effect an organised ctime

The key activitlas and impacts were tabled Adv McCarthy nated thal the conviction rate was abave B0% Tha valua of assats placed under restraint was R550 million, and there were 41 cases, from which R64 mijlion was destin
CARA DSO had directed R50 million to the victims of organised crime Drugs vajued at aver R1 billlon had heen saized over the |as! year A comparative parformance analysis was givan over the (ast thres years Ajthough the n
of had the lon rale had been firm and assels under restraint had risan 20% af cases finali involved ph g. about 20% were madium.-rated and the rest wera masslve cases That must
borne in mind whan measuring the stallstica. The Fidentia case should not have baen allowed fo happen; It shawed a |ack of checks and balances In the system The Schalk and Yengenl appeals were major successes as they
andorsed the stralegy of the (nvestigatians

In refalion to the travel fraud, 37 of the 40 Members of Parliament had pleaded guilty One chatge had been withdrawn far hurmanitarian reasons and the ather two wera facing charges in the Regional Court Adv McCarthy stated
there had bean rumours of involvament of 250 people, but the lists referred to enly outiined the transactions used as part of the bigger investigations and did nat pinpoint the transacilans There had been complaints by some tha'
Exacuiive had been given a clean bill of health Thorough investigations had been dane and i Bvidence was avaijlabla to warrant pro: tk He asked that the proseculors now be glven a praper chanca ta do thelr wi

Adv McCarthy detalled some of the matters currenly baing handled by DSO Mr Rautenbach was a fugitive of juslice The DSQ was ready to prosecule on numerous charges and had applied for his extradition The NDLC Invest
had shawn how an intricate web of carruption involving sevan countries could be craated This matter was stli to be decided In the Shaik cases none of the benefits or loans were reflecied in local or foraign tax or disclosure race
and this was important as around the world prasecuting authorliles ware focusing mare on disclasure records. In the Yiald case, the proseculors had been asked to write a report an how thay had worked with mutual legal assista
and to datali lhe excellent cooperatian The drug cases jlusirated that the major drug dealers were outside South Aftica, and that drug trafficking was the bigges! arganisad crime threat in Sauth Africa and around the world Cybs
was another huge threat, as evidenced by the racenl scam targeting bank customers, which resulted In around 25% of all bank clients belng parsuaded to give their detalls to an International syndicata The chaltenge for law
anforcament was to use technology to trace the physical location of criminals The DSO had managed to give measurable resulls Details were also givan in brief of the Kebble malter

Adv McCarthy noled thal several nati and par ps and ag 1ts were alsa in place It was impossible for DSQ to make Impact unless it had saund ralations with intesnationaj agencles The intemal busin,
was tabled There wete currently 475 staff, of which 121 wera unfunded until 1ast ymar 142 positians were crealed on 20 November, and the challange would naw lle in filing those pasltions 825 positions should be filled by tha e
the financial year Detajls were givan of the gander and raclal breakdown

A dedicated administration for DSO was set up on 26 Qclober 2006, Treasury had approved a separate bank account and estimate of national expandttura for DSO funds The maln spanding drivers were compansalion, geods a
sarvices and capital assets 30% of the goods and services budget was spant an professianal services, which basically Involved farensle les and lawyers This was rather high but y in light of the capacity consire
40 staff had been los! during the course of the 1ast year, and 36 new staff appoiniad, and the turnover of 8% was we|| within the norms
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d crime the need lo work on creallng jurisprudance on the Pravention of Organisad Cnme Act, and alsa to creata {aw arourd tha

Challenges included the nead lo increase effect ini igating and p g org;
Maniloting Act Not enough had yet been done to maxinisa international assistance A majar chaflenge would fie in job d with exp Some of the solutions propesed included standardisation of best practice &
wriling a praclice manual DSO would like to sl up its own internal Counsel capacily Agenl evidence drug smuggling rackeleering and irials had been successtully worked on in the last year DSO hoped 1a be abla ta sel resea
based impact measurament indicalars Adv McCarthy noted that the decision by Cabinat was in the process of implementalion and he hoped Ihat there would he a single ine of command and the |urisdictional sanctity of Chapte

shouid be retained The new pasis would be filed and DSO would be establishing a training academy

Discussion
Mr Joubest asked out why DSO had chosen the name Red Cross for the drug-finding oparaion

Adv McCarthy replied Ihat there was no special significance 1o the name Red Cross and investigators wou'd ohen deliberalely choase a name that was 10olally unralaled to the subject matter ta preserve canfidentiality This partict
name came about as DSO wamed the peapie invalved in drug trafficking to feel 'he efiacts of heif actions
Adv Johnson referred 1a the newly crealed 146 posis and asked if thesa posis added lo the civil liligation estabiishment

Mr Adnan Mapp Regional Head DSO repliad that the civil litigation would be accommodated under the 142 pasts and also under the 158 pasts especialiy earmarked for this purpase

Mr Jouber was curlous as Io how Mr Kebhie had operated and achieved what he had dane bafare the investigations

Mr Mopp replied that tha trial resulls were stlll awailed He noled that sa far thres main points could thus far be isolated Ihe use of false br ge noles how b corruptian could be canstructed and lastly the lat at due
diligance in certain ateas of the corporate warld In Sou'h Africa He added that a workshap audit had revea'ed tremendaus vigour and positive aftiude in the DSO which was clearly maturing well

imam Solaman asked the DSO ta further explain the meaning of \ne single line af jurisdiction

Mr Mopp replied thal he d'd nal want 1o pre-empt the position but presently the operational decisions wafe 1akan under one I'na of caommand This was a model 1hat the world was adapting sa tha view in the DSQO was supporiing
model

!mam Solomon noted thal the mandate al the DSO appeared lo targel the high prafile cases Ha did not agree with Ihis approach sinca this implied Ihal the problems of people in tha communities ware being marginalised He sa

Ihere were significant Problems with gangs in lownships

The Chalrpersof agreed that gangs In townships wera nol receiving sufficient profile or atlention She was of the opinion Ihat these should be priontised as this would enable polticians Io discuss the issues in an effort 1o batter It
all peapla Mos!importantly this would show thal tha institutions crealed by gavernment were nat only for high profile sssues but alsa for thase in the sireet

1v McCarthy repited that DSO realised thal in the Western Cape it had nal yet come la grips with the management af organizad crime bu! il had estabiished and was trying to work in clusters (hat complamenied the work baing
4SO did acknowledge Ihal it had nag'acted a cerlamn segment af lhe market and would address the gaf He furthar said that the point Mr Solomo® had ra'sed was taken to heart This was wark in progress and the next time D3C
belore the C it should have some pfograss r2garding the |ower jgva| offances

Imam Solomon asked i D50 palicy lowards victims af crimes rmatched the SIU Policy of funding organisalions that gave victim suppon
Mr Mapp repliad thal DSO did not fund organisations . but would instead get an arder fof compensation under sectian 300 of the Criminal Pracedure AT, and the monsy weni to the vichims
Tha Chairparsan ramarked thal she was aware fhat lhere was an appeal panding in the LaisureNet [ssua and asked for defalls

Adv McCarihy replied that this malter was not finalised He could canfirm that application had been mada for leave 1o appeal which had bean granied and the appeal would proceed an ba'h conviclion and sentence However Il
judge in he court a quo was still charged with an enquiry from the anginat matter The 0SO would cofsider ts positinn and was cutraMiy Praparing an questians of Jaw Wnich it would reques! tha Sup/eme Court 1o resolva inclut

money (aundenng charges as well as Ihe senlarCing issues
Mr Mopp added 'hat the lagal and aperational grounds indicated thal DSO would be perfectiy entitled 1o €all for an Increase in the senlence

The Chairpersan rematked that she was well aware af the about tha T 9 incdent but exprassed har disquiet at the insinuations that thase high up in the ANC echslons were immune 1o prasecution and wouid r
pursued She asked DSO whether Ihe Ditectorate o any of the prosecutors were facing any pressure She temarked that this was an ideal forum to arr any gnevances or note anything L 0Ward as ‘he Committee wauld nal proti
pany |f DSO Was unable (o prosecute- it wauld graally Undermine the integrity of 'h® DSO Which i'had pa'Mstakingly worked to achiave

Adv MeCarthy repled it would be useful lo have an independent observer o write up how DSO functioned He said that the idea tha! he could influsnce all 500 people in the departmant was enlirely ludicrous There had been na
prassure applied He had allocated some of tha best peopla on the Travelga'e case and he h'mself had applied extia afion 10 (| because of ita great sens'vity as it invalved members of the executive He added that he had appl
twently years of legal exparience and had himself inlerviswed some of exaculive members In tarms of tha Seciion 28 of the NPA Act Fariiamant al first was squaamish but in the end was co-operatVe 10 Ihe extant thal he had h
informed that in mast countries in Eurape 1his type of matler would navar have been allawed ta p toth's stage The personalties of the team 'he time and money invested meant that NPA wauld nat s
shart of prosecuting a high-leva! persan simply because prassure had been exEred on the NPA Anyane making Insinuations that there was further evidaCe or thal certain people war® being pMiBcted Must bring this e vYidente
farwald The maller Would proceed in court and he hoped thal na dalayi g 1actics would ha used in the Iri8] process

Adv Pikoli added that soon after his own appointment ha realised the importance of the integrily of the DSO and how even small media sta'ies could atiack this integnity One story implad that Adv Pxoll was discussing tha Jaco
matter with the President and had been seen in whispered cansultation with h'™ On that very da¥ AdY Pkall was |n facl en route 'o Chile Tha NPA would not be infillanced by anyona and any members irrespactive of their statt

the ruling party of a"y party WOUld ba dealt wilh according to the law

'a Cl \ fhat tha C s funchon was 10 hald the NPA and whare on was not satistaclary the Committee would levy Chitictsm with a view to bulding and guiding NPA All Members ha

kean interast In tha issues being discusSed Tha ComMitee wished it could infefat Wik tha units more

Adv Pkol' asked about the progress of tha Criminal Laws (Sexual Offences) Amendment Bili which was of panicular impanance since the current definition of rape was problemalc

Tre Cha'rperson replled thal the Commites had priontised this Bill but thare had been a problem in relation to 1agging which was currently under review The South African Law Refarm Commssion was working on legalising
prostitu!lon and Ihere was evidence that the’e was a direct link batween irafficking and prostitution She was nat impressed by the substanfial funding lo arganisations who should propose how ta |egai'se s&x workers without ma
link ajrady ta tha trafiking 1sste Tha models applied by o'her Counirles in iegalizing sex workers cauld prave axitemely useful tools and th's woid alio the funding ta be uSed (or a'her relatad issues

Adv p kol asked on the progress of the Chikd Justice Bill

The Chalrparsan tepi'ad that the problem with this Bil lay In implementation Thare was lack of capacity in terms of the social workers reeded The Department of Justi%e did not have a problem hut the Depariments of Correction
Services a"d Socia' DaVelopmen! wera facing resol’ce problems She emphasiSed that 'l was M0t des rable to hava a piaCe of lag'siaton passed if it could nat be 'MPlameed pract'cally

The meeting was adjoumed
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SECRET

THIS DOCUMENT IS CLASSIFIED SECRET BECAUSE 1T CONTAINS
MATERIAL THAT MAY FORM PART OF CURRENT OR FUTURE CRIMINAL
PROCEEDINGS

SUBMISSIONS OF GOVERNMENT TO THE ENQUIRY INTO THE
FITNESS OF ADVOCATE VUSUMZI PIKOLI TO HOLD THE
OFFICE OF NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS

INTRODUCTION AND BACKGROUND

1. The President appointed Advocate Vusumzi Patrick Pikoli as National
Director for Public Prosecutions on 21 January 2005. The appointment
was with effect from 1 February 2005.

2. On 23 September 2007, the President, acting in terms of the provisions of

section 12(6) of the National Prosecuting Authority Act (the NPA Act),
suspended him from office, pending an enquiry into his fitness to hold
office. Advocate Pikoli was advised of his suspension in a letter dated 23

September 2007, annexed hereto marked “A”.

3. The result of an enquiry envisaged in section 12(6) of the NPA Act will

assist the President in deciding whether to remove Advocate Pikoli from

office or not.

4. On 3 October 2007 the President established the enquiry into the fithess

of the National Director to hold office and appointed Dr Frene Ginwala to
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conduct the enquiry. On the same day, the President adopted and

published the terms of reference for the enguiry, annexed hereto marked
"B

5. In her media statement published on 4 October 2007, Dr Frene Ginwala
invited the Government to make submissions to her detailing “the
circumstances and events teading up o the suspension of Advocate
Pikoli". Advocate Pikoli was also invited to make submissions {o the
Enquiry.

6. These submissions by the Government deal with the issues set out in the
terms of reference. The structure of the submissions is as follows:

6.1 Section A : A discussion of the Constitutionat and legal framework

6.2 Section B : The place of the prosecuting authority in our constitutional
dispensation

6.3 Section C : The fithess of Advocate Pikoli o hold the office of National
Director of Public Prosecutions.

SECTION A,

THE CONSTITUTIONAL AND LEGAL FRAMEWORK

7.

In order to place these submissions in their appropriate context, it is
necessary to have regard to the Constitutional and legislative framework
applicable to this matter.

2
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The Judicial Authority

8. Chapter 8 of the Constitution deals with the courts and the administration
of justice. The Constitution vests the judicial authority of the Republic in
the courts.

9. Section 165 of the Constitution provides as follows:

“(1)The judicial authority of the Republic is vested in the courls.

(2)The courts are independent and subject only to the Constitution and
the law, which they muéf apply impartially and without fear, favour or
prejudice.

(3) No person or organ of state may interfere with the functioning of the

courts.

(4)..." -
10 Section 166 of the Constitution proceeds to define the courts as follows;

“The Courts are
(a)the Constitutional Court;
(b)the Supreme Court of Appeal;
(c)the High Courts, including any high court of appeal that may be
established by an Act of Parliament lo hear appeals from High Courts;
(d)the Magistrates’ Courts; and
(e)any other court established or recognised in terms of an Act of
Parliament, including any court of a status similar to either the High

Courts or the Magistrates’ Courts”.



AL g

183

Frosecuting Authority

11, Section 179 of the Constitution of the Republic of South Africa provides

as foliows:

“Prosecuiing Authority”
(1)There is a single national prosecuting authority in the Republic, structured in
terms of an Act of Parliament, and consisting of-
tu) a National Director of Public Prosecutions, who is the head of the

prosecuting authority, and is appointed by the President, as head of
the national executive; and

(b) Directors of Public Prosecutions and prosecutors as determined by

an Act of Parfiament.

(2)The prosecuting authority has the power fo institute criminal proceedings on
behalf of the state, and fo carry out any necessary functions incidental to
instituting criminal proceedings.

{3)National legislation must ensure that the Directors of Public Prosecutions—
(a)are appropriately qualified; and

(b)are responsible for prosecutions in specific jurisdictions, subject to

subsection (5),

(4)National legislation must ensure that the prosecuting authority exercises its

functions without fear, favour or prejudice.
(5) The National Director of Public Prosecutions —

{aj must determine, with the concurrence of the Cabinet member

responsible for the administration of justice, and after consulfing the

()
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Dirgctors of Public Prosecutions, prosecution policy, which must be
observed in the prosecution process,;
th) must issue policy directives which must be observed in the
prosecution process,
(¢} may intervene in the prosecution process when policy directives are
not complied with; and
(d} may review a decision to prosecute or not to prosecute, affer
consulting the relevant Director of Public Prosecutions and after
faking representations within a period specified by the National
Director of Public Prosecutions, from the folfowing:
(i)The accused person.
(if) The complainant
(i} Any other person or party whom the National Director
considers to be relevant,

(6)The Cabinet member responsible for the administration of justice must

exercise final responsibility over the prosecuting authority.

(7)All other mafters concerning the prosecuting authority must be
determined by national legisiation”.

Police Service

12.

13.

Section 199 of the Constitution provides for the establishment of a single
police service in the Republic,

The objects of the police service are set out in the Constitution. These
are “to prevent, combal and investigate crime, to maintain public order,

to protect and secure the inhabitants of the Republic and their property,
and to uphold and enforce the law”.

S
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NATIONAL LEGISLATICN

THE NATIONAL PROSECUTING AUTHORITY ACT, 32 OF 1998

14.

15.

16.

Section 179(7) of the Constitution provides that all other matters
concerning the prosecuting authority must be determined by national
legisiation. The said national legislation is the National Prosecuting
Authority Act, 32 of 1998 (the NPA Act), as amended.

Section 10 of the NPA Act provides that the President must, in
accordance with section 179 of the Constitution, appoint the National

Director.

The term of office of the National Director is provided for in section 12,
which provides, in part, that:
“(5) The National Director or a Deputy National Director shall nof be
suspended or removed from office except in accordance with the
provisions of subsections (6), (7) and (8).
(6)(a) The President may provisionally suspend the National
Director or a Deputy National Director from his or her office,
pending such enquiry into his or her fitness to hold such office as
the President deems fit and, subject to the provisions of this
subsection, may thereupon remove him or her from office-
(i) for misconduct
(if)...
(iii) on account of incapacity to carry out his or her duties of office
efficiently, or
(iv) on account thereof that he or she is no longer a fit and proper

person to hold the office concerned,

(b)..."
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17. In terms of section 20 of the NPA Act, the power, {0 :
(a)"institute and conduct criminal proceedings on behalf of the State,
(b)carry out any necessary functions incidental to instituting and
conducting such criminal proceedings; and
(c)discontinue criminal proceedings,
vests in the prosecuting authority and shall, for all purposes, be exercised on
hehalf of the Republic”.

18. Section 21 confirms the National Director's Constitutional powers to set

prosecution policy with the concurrence of the Minister.

19. Section 31 of the NPA Act establishes a Ministerial Coordinating

Committee. This section provides as follows:

“There s hereby established a committee, fo be known as the Ministerial
Coordinating Committee (hereinafter referred to as the Commitiee}, which

may determine-
(a) ..

(b) procedures to coordinate the activities of the Directorate of Special
Operations and other relevant government institutions, including

procedures for-

(i the communication and fransfer of information

regarding matters falling within the operational
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scope of the Directorate of Special Operations and

such institutions; and

(i} the transfer of investigations to or from the
Directorate of Special Operations and such

institutions.
(3} The Committee comprises-
(a) The Cabinet member responsible for-
(i) the administration of justice, who is the Chairperson thereof;
(i) correctional services;
(iii} defence,
(iv) intelligence services;
(v) safety and security; and

(b) any other Cabinet member designated from time to time by the President.
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SECTION B

THE PLACE OF THE PROSECUTING AUTHORITY IN  OUR
CONSTITUTIONAL DISPENSATION

20. This section of our submission addresses:

20.1 The Constitutiona! differences between the judicial and prosecuting

authority.

20.2 The Constitutional and legal authority of and the relationship between
the Minister and the National Pfosecuting Authority as well as the
Directorate of Special Operations. '

The Consiitutional differences between the judicial and prosecuting

authority

21. The Constitution provides that the courts are “independent and subject
only to the Constitution and the law”.

22. There is no similar provision in the Constitution that provides that the
prosecuting authority shall be “independent and subject only lo the
Constitution and the law’”.

23. Quite distinct from the provisions relating to the judiciary, the
Constitution places the final responsibility over the prosecuting authority
in the hands of the Cabinet member responsible for the administration of

justice.



24,

25.

26.

27.

28.

29.

The Constitution enjoins the Courts to apply the Constitution and the law
impartially and without fear, favour or prejudice, while the provisions
reiating to the prosecuting authority calis for nationa! legistation to
ensure that the prosecuting authority exercises its functions without

fear, favour or prejudice.

The Constitution places the responsibility of the appointment of the head
of the prosecuting authority with the President, as head of the national
executive, as distinct from the procedure set out in respect of the

appointrment of judges.

On the practical side, the National Director is appointed by the President
without undergoing any competitive process, subject only to the
qualification requirements set out in section 9 of the NPA Act, namely
that he or she must possess legal qualifications that would entitle him of
her to practice in all the courts in the Republic, he a fit and proper
person, with due regard to his or her experience, conscientiousness and
integrity, to be entrusted with the responsibilities of the office concerned,

and be a South African citizen.

The post of National Director is not advertised and no interviews are

conducted before the appointment is made.

Prosecution policy cannot be determined without the concurrence of the
Cabinet member responsible for the administration of justice. The
prosecuting authority cannot, therefore, develop prosecution paolicy

without the participation of Cabinet.

The Constitution provides also that the prosecuting authority has the
power to institute criminat proceedings on behalf of the state; not on its

own behalfl.

10
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30. It is precisely because the prosecuting authority acts on behalf of the
state that the Constitution does not extend the notions of independence

and impartiality to it.

31. In providing that the final authority over the prosecuting authority lies
with a Cabinet member, the Constitution places the prosecuting authority

under the authority of the national executive.

The Constitutiona! and legislative authority of and the relationship between

the Minister and the National Director

32. The Minister's exercise of final responsibility over the prosecuting
authority is constitutionally entrenched in section 179(6). This oversight
is reiterated in the governing legislation, the NPA Act. Section 33(1)
confirms that the Minister shall for purposes of any law concerning the
prosecuting authority, including the Constitution, exercise final

responsibility over the authority.

33. The starting point is to determine what the Constitution envisaged by

bestowing the power to exercise “final responsibility” on the Minister.

34. The courts have had occasion to consider the phrase ‘responsibility’ and,
upon reference to the Oxford English Dictionary, concluded that an
ordinary meaning of 'responsible’ is ‘answerable; accountable (to another
for something): liable to be called to account' ( Van Achterberg v Walters
1950 (3) SA 734 (T)). It is submitted that on the basis of the foregoing

definition final responsibility in respect of the prosecuting authority must

be taken to mean finally answerable and/or finally accountable. and/or

finally liable to be called upon to account for the performance of the

11



et

35.

36.

37,

38.
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powers, duties and functions hestowed upon the prosecuting authority

by the Constitution and the Act.

The Supreme Court of Namibia also had occasion to deal with issues
relating to the concept of “final responsibility” as it relales to prosecution

in the context of the Namibian Constitution. (Ex Parte Attorney-General,

Namibia: In re: the Constitutional Relationship between the Atorney-
General and the Prosecutor-general 1995(8) BCLR 1070 (NmS)). in

deciding that matter, the court concluded that final responsibility refers to

not only financial responsibility, but also the duty to account to the

President, the Executive and the Legislature.

Both section 179(1) of the Constitution and section 33(1) of the NPA Act
must be interpreted to place a duty on the Nationai Director to account to
the Minister. This means that the Minister must be able to exercise the
ultimate responsibility for the prosecuting authority, including her duty to
account to the President, the Executive and the Legislature for the

performance of the powers, duties and functions by that authority.

The Constitution vests the executive authority of the Republic in the
President. The President exercises this authority together with the other

members of the Cabinet.

The Minister's duty towards the President in this context, as head of
state and head of the national executive, is to ensure that the President
is advised of all aspects of the administration of justice in the Republic.
These include, without limiting the generality of the foregoing, the
decisions of the National Director regarding the pursuit or discontinuation
of investigations as well as the status of investigations conducted by the
National Director. This duty is impacted upon by how the National
Director reports to the Minister. It is submitted that any manner of

reporting that compromises the Minister's ability to discharge her

12
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40.
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obligations is in contravention of the provisions of both the Constitution

and the Act.

It was always expected that the reports will be presented timeously and
in advance of any major action io be executed by the NPA and with such
particularity as would be necessary to enable the Minister to exercise her
final responsibility in terms of the Constitution and the NPA Act. in
addition, it would enable her to advise her Cabinet colleagues, especialiy
those within the Justice Crime Prevention and Security cluster, shouid it
be necessary. In most cases, it would be necessary for the Minister to

advise the President. The reporis therefore needed to be substantive.

The conceptual differences between the National Director and the
Minister on the role of the NPA largely centred around the nature and
extent of the independence of the NPA. This had a profound impact on
how each viewed their respective responsibilities and each other's
mandates. The view of the National Director was clearly that the NPA is
an independent body in terms of the Constitution and therefore should
function independent of government, to the extent of not being obliged. to
report to the Minister. The Minister, on the other hand, was and still is of
the view that the Constitution does not provide for the NPA's
independence as interpreted by the National Director. Rather, the NPA
Act vests the power to institute and conduct criminal proceedings in the

prosecuting authority; acting on behalf of the State.

The Consiitution does not provide for the independence of the
prosecuting authority as contended by the National Director. There is a
reason for this. Prosecuting policies form a crucial part of any crime
prevention strategy and any democratically elected government must
have a say in the formufation of the prosecution policy. If the prosecuting

authority was not accountable fo the Executive, the Minister of Justice

13
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and Constitutional Development {‘the Minister”), being the Cabinet
member responsible for the administration of justice and, consequently,
exercising final responsibility over the prosecuting authority, would have
no say in the formulation of the prosecution policy. This however is in
stark contrast with the provisions of section 179(5) of the Constitution

which requires the Minister's concurrence in the formulation of policy.

It is submitted that such a Constitutional requirement negates any view
that it was, at any stage, envisaged that the NPA would be independent
to the extent contended by the National Director. That is why the
Constitution vests final responsibility over the prosecuting authority with

the Minister.
The NPA Act has to be read in line with the Constitution.

The responsibility of the Minister to exercise final responsibility over the
NPA is a constitutional responsibility. This entails the involvement in the
formulation of policy and oversight over the sound administration of the
NPA. Indeed in exercising this final responsibility, the Minister has
ensured that the NPA has in place a Prosecuting Policy that informs how
the National Director should lead the NPA in all prosecutions. The

Prosecuting Policy is attached, For ease of reference, marked "C’

With regard to the sound administration as well as the financial
management within the NPA, the Minister exercises final responsibility
over the NPA as the Execufing Authority (EA) in terms of the laws

governing the Public Service.

In this regard, the Director General (DG) of the Departrnent of Justice

and Constitutional Development, as the Accounting Officer for the

14
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48.

49.

50.

Department of Justice and Constitutional Development and of the NPA
exercises powers relating to the financial management of the NPA in
terms of the PFMA.

To the extent that some of the delegated powers are currently delegated
to the CEO of the NPA, the National Director, as the person responsible
for the employees of the NPA, bears the responsibility to ensure that
Public Service Regulations and the Public Finance Management Act (“the
PFMA”) are complied with by the NPA. The necessary reporting on these

matters would need to be done in conjunction with the DG.

The National Director refused and/or neglected to comply with these
obligations piaced upon him. He has cited his independence as a basis for
such refusal. He has failed to properly account to the DG, as accounting
officer for the NPA, for the financial and administrative decisions that he
took. The DG in turn, has been unable to account and report to the

Minister who is the Executing Authority on these issues.

Consequently, the difference in the understanding of the roles, powers and
functions of the National Director, the NPA and the DSO has created
serious difficulties for the Minister as it has impeded her ability to exercise

final responsibility over the NPA as required by the Constitution.

This in turn impacted on the discharge of her duty to her colleagues in the
MCC and the JCPS Cluster as the collective responsible for the justice
system. It further extended to the President of the Republic in that as a
Member of Cabinet, The Minister has a responsibility to advise the

President on all issues retating to the administration of Justice.
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in order to carry out her responsibiliies she requires all the necessary
information to enable her to be sufficiently informed of the work being
done by the NPA. This includes investigations of any case. The rationale
for this is logical. There are consequences arising from the work of the
NPA.

In some cases, it does become necessary for government to take into
account the impact of the NPA work on society, national security and
international relations, amongst others. Therefore, contrary to the views
held by the National Director, requiring information on any aspect of the
work of the NPA, does not amount to interference, but is a necessary
element for the exercise of the Minister's final responsibility over the NPA

as required by the Constitution and the Act.

PLACE OF AND RATIONALE FOR THE CREATION OF THE

DIRECTORATE OF SPECIAL OPERATIONS.

53.

54,

The Constitution states that there is a single prosecuting authority in the
Republic and sets out the component parts of such authority, being a
Public of Public
Prosecutions and prosecutors.

National Director of Prosecutions, Directors

The NPA Act makes provision for the establishment of Investigating
Directorates, with a limited investigative capacity. Of relevance to this
submission is the Directorate for Special Operations (the DSO),

established by section 7 of the NPA Act. Section 7 provides as follows:

“(1) (a) There is hereby established in the Office of the National Director
an Investigating Directorate, io be known as the Directorate of
Special Operations, with the aim fo-

(iy investigate, and to carry out any functions incidental to
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56.

57.

investigations;

(i) gather, keep and analyse information, and

(iii) where appropriate, institute criminal proceedings and carry

out any necessary functions incidental to instituting criminal
proceedings, relating to-

(aa) offences or any criminal or unlawful activities committed in an
organised fashion, or

(bb) such other offences or categories of offences as determined by

the President by proclamation in the Gazette.

The rationale for the establishment of the DSO was to respond to
chalienges faced by the criminal justice system in the fight against
national priority crimes. These challenges included the existence of
corruption among certain officers in law enforcement agencies; the
callous murder of police officers on duty; unsatisfactory standards of
investigation which resulted in unacceptably low rates of conviction; and
the general lack of an efficient co-ordinated attack on organised and
syndicated crime by the investigation, intelligence and prosecution

authorities.

The mandate of the DSO, as stated by, among others the former
Minister of Justice and Constitutional Development, Minister Maduna, in
a speech to parliament on 11 November 1899, is:

‘ To complement and, in some respects, supplement the efforts of

existing law enforcement agencies in fighting national priority crimes’.

In the above context, the government established the Directorate of
Special Operations with a view to enhancing and sharpening its arsenal
on organised crime, particularly, in part, due to the innovative manner in
which this entily was going to function. Beyond the imperative of

17
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coordinating with the other agencies of the state such as the police and
intelligence services, the DSO adopted a prosecution led and
intelligence driven approach to investigating. prosecuting and combating

organised crime.

58. The DSO was not given an intelligence gathering mandate. It is therefore
a functional imperative that it cooperates and works together with other

law enforcement agencies that have such a mandate.

THE NATURE OF THE RELATIONSHIP BETWEEN NATIONAL DIRECTOR
AND THE GOVERNMENT

59. (n line with the Constitutional provision that places the final responsibility
over the prosecuting authority with the Minister, the NPA Act provides in
part, in section 33, that in order to enable the Minister to exercise this
final responsibility, the National Director shali, at the request of the
Minister, furnish her with information or a report with regard to “any case,
matter or subject” dealt with by the National Director in the exercise of
his or her powers, the carrying out of his or her duties or the

performance of his or her functions.

60. The Minister acknowledges that the power to institute criminal
proceedings vests with the prosecuting authority; which authority
exercises such power, on behalf of the state, without fear, favour or

prejudice.
681, Accordingly, the Minister, and indeed the Government, does not interfere

with the National Director's decisions to investigate and prosecute any

person.
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Where other decisions taken by the National Direcior may threaten the
national security of the Republic, the Minister has & Constitutional and

lega! obligation to raise such concems with the National Director.

It must be so that, while the Minister can request information from the
National Director, the accountability requirement also places a duty on
the National Director to inform the Minister of any significant
developments in his or her office. The Minister would otherwise not know
what matters the National Director is investigating of intends  to

investigate.

in particular, the accountability requirement must include a duty to inform
the Minister of any action to be initiated that may impact on other organs

of state: or on the powers of the Minister or of the President.

The prosecution policy provides that the prosecuting authority must at all

times act in the public interest.

In order to determine what would be in the public interest, the National
Director must have regard to, inter alia, information that is held by other
State institutions. For example, the prosecuting authority would not have
access to detailed information about the exient and occurrence of
particular types of crimes. Also, the authority would not know about
issues such as the movement of members of crime syndicates globally
as well as the significance thereof. Such information would invariably be

in the hands of the South African intelligence services.

The intelligence services authorised by law are the National Intelligence
Agency, the South African Secret Service, the SAPS Crime intelligence
Service, the intelligence division of the SANDF (Military intelligence

Service) and Financial intelligence Centre.
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Accordingly, in recognition of the need for the prosecuting authority to
access detailed information held by State agencies, the National Director
attends meetings of the Directors General of the Justice and Crime
Prevention cluster. Further, he or she would, where necessary,
participate in meetings of the Directors General of the National Security

Council.

SECTION G

THE FITNESS OF ADVOCATE PIKOLI TO HOLD THE OFFICE OF THE
NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS

69.

69.1

69.2

69.3

Our submissions in this section address:

Whether Advocate Pikoli, in exercising his discretion {0 prosecute
offenders, had sufficient regard to the nature and extent of the threat

posed by organised crime to the national security of the Republic.

Whether Advocate Pikoli, in taking decisions to grant immunity from
prosecution or to negotiate and enter into plea bargains with persons
who are allegedly involved in illegal activities which constitute organised
crime, took due regard to the public and national security interests of the

Republic, as contemnplated in the Constitution, as well as prosecution

policy.

Whether the relationship between Advocate Pikoli and the Minister has

irretrievably broken down, thus seriously affecting the effective
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administration of justice as generally understood and as specified in law

and government policy.

The incidence of organised crime

70.

1.

72.

73.

Since the advent of democracy and freedom, South Africa increasingly
hecame exposed to the activities and threats posed by organised

criminal syndicates, including frans-national syndicates.

Over the years, the activities of these syndicates spanned areas such
as: trafficking in illegal drugs and narcotics; the smuggling of illegal and
counterfeit goods; the plundering of marine resources; the trafficking in
stolen vehicles, the illegal smuggling of persons; trafficking in stolen and
illegal firearms and ammunition; the execution of organised aggravated
robberies, commonly referred to as cash in-transit heists; white collar
crime and corruption; the fraudulent issuing of authentic national
documents such as identity documents and passports; the illegal mining

and trade in precious metals; stock theft; and crimes against the state.

As the spectrum of organised crime suggests, the syndicates involved
have the potential to blunt economic growth; to materially undermine the
constitutional order of the country, national security and national
interests; o corrupt and erode the integrity and legitimacy of the
agencies and functionaries of the state; to undermine service delivery;

and to promote social disorder.

Over the years, the fight against organised crime has been a priority for
government, and this required sustained and effective coordination
between the relevant stale agencies that have the respective legal

mandates to deal with this phenomenon.
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75.
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Among others, this would refer to the South African Police Service; the
intelligence agencies: the South African Revenue Service; the
Depariment of Home Affairs; the South African National Defence Force,
particularly with respect to border control; the National Prosecuting
Authority; and the Financial Intelligence Centre. Cooperation with other
departiments of the state is also imporiant, for example, the Depariment
of Public Service and Administration, the Public Service Commission
and the Auditor General.

Coordination goes beyond the sharing of information and execuiing joint
operations. It also refers to integrated priority setting mechanisms;
coordinated liaison with foreign intelligence and law enforcement

authorities; and pursuing integrated outcomes.

Plea bargains and immunity from prosecution and considerations of public

and nationa! interest

76.

The Prosecution Policy provides:

1. ‘“the decision whether or not to prosecute must be taken with care,
because it may have profound consequences for victims, the
accused and their families. A wrong decision may also undermine

the communify’s confidence in the prosecution system.

2. Resources should not be wasted pursuing inappropriate cases, but

must be used fo act vigorously in those cases worthy of

prosecution.”
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in terms of this policy, decisions whether to prosecute or nof shouid not
be taken lightly. Due regard should be had to the consequences of such
a decision. as well as the need to maintain the confidence of the
community in the prosecution system. This is important in order to

ensure that public confidence in the criminal justice system is sustained.

There are a number of instances where decisions to prosecute or not as
well as plea bargains entered into reflect a failure to take due
consideration of prosecution policy, in particular the public interest.

Examples of such instances are set out below.

The first matter relates to the prosecution of & number of alleged

mercenaries in respect of the Equatorial Guinea coL:p detat

During 2006, some of the persons who were arrested and tried in
Zimbabwe in relation fo the attempted coup in Equatorial Guinea were
charged in South Africa under the provisions of the Regulation of Foreign

Military Assistance Act,

These persons challenged the charges brought against them by instituting
action against the President and a number of Government Departments.
While this matier was before the couris, the NPA negotiated plea bargains
with some suspects in that matter, despite opposition thereto by the South

African Police Service.

The SAPS recommended as follows on a proposed plea-bargain with the
accused, to the NPA: ”...{a) plea bargain should not be easily considered
in view of the political significance of the case, international considerations
which may include that South Africa may be perceived to be “soft” on the

mercenary issue, whilst it was being planned from South Africa, and the
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84.

pending litigation between the South African Government and the alleged
mercenaries in the EG and Harare, who are now all represented by
Griebenouw Attorneys. Dr Pretorius indicated that there are off-the record
negotiations with Attorney Griebenouw regarding plea and sentence
agreements in respect of the alleged mercenaries hoth in EG and Harare.
These negotiations are in our view not desirable in view of the pending
litigation between the Government and the alieged mercenaries in Harare.
Regarding the proposed plea and sentence agreement with Crause Stevl,
we are of the opinion that a trial would be more appropriate in the

circumstances.”.

The National Prosecuting Authority, however, went ahead and Harry
Carlse, Lourens Homn and Crause Steyl were fined in total an amount
of R 350 000 during 2007 in the Regional Court, for a crime which is
regarded as an international crime tantamount to terrorism and
condemned by the United Nations and the African Union. During
February 2007, the people referred to in paragraph 82 above were
used as State witnesses to testify in a prosecution against some of the
other alleged mercenaries. This prosecution resulted in an acquittal of
the accused, because the State witnesses testified that the
Government of the Republic of South Africa was aware of and
sanctioned the coup. The Court found that the State witnesses
confirmed the version of the accused in this regard. The Regional
Court Magistrate Peet Johnson remarked that: “With this in mind, the
court finds it extremely eerie that z decision was made to charge

them”.

It is unthinkable that the Prosecution would not have been aware of
what their witnesses wouid testify and the overall impression is that the
prosecution served as a platform to question the Government's

integrity, at best by implying that it knew beforehand of the coup, or at
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worst that it sanctioned the coup. This prosecution, for which there was
no real prospect of success, only served one purpose, namely to
embarrass Government to the detriment of its national and

intaernational interesis.

The message that it potentially sends out internationally is that South
Africa will not take strong action against coup plotters intending to

violently overthrow a foreign country.

The other example relates to the plea bargain arrangements negotiated
by the NPA with the alleged killers of a prominent businessman, Mr
Kebbie.

in respect of the Kebble murder, the SAPS received valuable information
that one of the suspects, namely Michael Schuliz, was willing 1o talk to
the police. His Attorney was identified and contacted by Divisional
Commissioner de Beer. Arrangements were made that the Attorney
would bring his client in the following day for an interview with the SAPS.
immediately thereafter Divisional Commissioner de Beer was contacted
by the head of the DSO, Adv. McCarthy, whereafter a meeting was
arranged between the police and the DSO. During the meeting
Divisional Commissioner de Beer indicaied that SAPS was in
possession of valuable information that could solve the murder.
Advocate Mc Carthy indicated that the DSO had progressed with the
investigation and demanded that the SAPS docket be handed over {o
the DSO. Divisional Commissioner de Beer refused and requested the
DSO to turn over the information to the SAPS, who had the mandate to
investigate the matter. No consensus could be reached in this regard.
Later that same evening Divisional Commissioner de Beer met with the

Attorney and he was informed by the Attorney that his clients were
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89.

80.

state witneses in the matter concerning the shooting of the late
Brett Kebble and that as such they have filed statements with the
Directorate of Special Operations. The Attorney's letter is attached

hereto marked "D".

This was later confirmed in writing to the SAPS. The suspects were

directly involved in the murder.

The other plea bargain case relates to a paedophile who molested a
young boy in Alexander township. The manner in which the matiter was
dealt with resulted in him pleading guilty to a lesser offence and getting a
fine and a suspended sentence. He immediately left the country and
returned to Switzerland. Again in this case a plea bargain process was
utilised not to obtain justice and ensure an efficient prosecution process,
but to assist an offender “get off” lightly for a serious offence against a
boy child.

Whilst the entering into and concluding of pleas bargain is an acceptable
tool in criminal prosecutions, these tools are supposed to be used to aid
the criminal prosecution process. The overall outcome to be achieved is
the strengthening of the criminal justice system. Therefore, when pleas
bargain are used as a mechanism to escape prosecution by simply
providing information on other alleged lesser crimes, they begin to
undermine law enforcement. The undermining of the process does not
occur when the matter is before a judge or a magistrate, it begins when
the prosecuting authority concerned agrees to negotiate the same. This
is s0 because any discussion and negofiation of a plea bargain requires
the suspect to reveal information about other potential suspects. In the

eye of the public, such arrangements may, in some cases, have the
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effect of undermining the administration of justice, as well as the public’s

confidence in the prosecutton system.

g1 In the cases mentioned above, it is questionable whether the information
obtained by the prosecution authority in exchange for another prosecution
could not have been obtained by other means, including obtaining the
information from the other law enforcement agencies. Using pleas bargain
to avoid co-operation with other law enforcement agencies when
information may be available, negatively affects the criminal justice

system.
NATIONAL SECURITY
(a) Browse Report

92. The Browse report, a document that was compiled by officials of the
DSO on the basis of information provided by its (the DSO) sources,
outlined various conspiracies by a range of players — serving members
of the SANDF : Heads of State and/or government and the Deputy
Prasident of the ANC; to mention a few examples.

93. The National Director, upon receiving and processing the report, did not
inform the Minister about its contents and the resultant possible threat to

National Security.

94. Whereas the National Director stated that he had first received the report
in March 2008, he shared it with the Directors General of SASS and NiA
only in July 2006. Contrary to the National Director's claims that he
referred the Browse report to these agencies for verification and

because the matiers contained therein fall outside the legal mandate of
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the DSO, the facts are that he advised the said DGs io establish,
together with the DSO. an inter-departmental team o probe the

allegations to their logical conclusion. In effect, he suggested that this

matier, an intelligence operation, be carried be camied with the

parlicipation of the DSO.

This is supported by the recommendations at the end of the Browse

report that the DSO should be mandated to investigate sedition.

The DGs: SASS and NIA, upon reading the report, advised the National
Director that the report was false and malicious — this based on other

intelligence and information available to their organisations.

It later was confirmed that some of the sources who provided the
information that made up the Browse report were confirmed information
peddlers whose reports almost always weave in some factual'events,
lies and malicious disinformation that is intended to ferment iension,
instability and conflict. These are reports that are typical of STRATCOM

type operations.

In this instance for example, serving senior officers of the SANDF could
have been unjustly prejudiced and diplomatic relations between South
Africa and several countries (and Heads of State/government) could

have been compromised.

The issue, therefore, is that had the MNational Director informed the
Minister and the DGs when he first received the report, the Browse
report in its current form would not have existed. As it is, many of the
people and governments implicated in the Browse report have had their

integrity unduly compromised.

28



ot o)

100.

20

A,

.\“u-“...

indeed, the National Director ought to have referred the matter to the
agencies of the state invested with the legai mandate to investigate such
matters as soon as he received the report, in particular because the
DSO is not legally mandated to inquire into matiers relating to political

intefligence.

(b) Malawian investigation

101.

102.

103.

The National Director facilitated that the NPA be involved in a matter
affecting one of the countries in the region, Malawi. On or about June
2006 he held a meeting in the NPA offices, which meeting was attended
by the NPA represented by the National Director and his delegation and
the DG of Justice on the one hand, and the National Prosecutor of
Malawi and his Advisor on the other.

The meeting related to assistance that the NFA could providé to the
National Prosecutor of Malawi regarding an investigation that he was
conducting into the alleged plot to assassinate the President of Malawi.
The specific assistance required and which was offered by the National
Director involved tracing certain identified individuals alleged to be
involved in the said plot who had been located in South Africa. When it
was mentioned at the meeting that this matter should be investigated by
SASS as the relevant agency responsible for foreign intelligence, the
National Director advised that the DSO was already involved in the

matter assisting the Nationat Prosecutor of Malawi.

The approach taken by the National Director was wrong in that the NPA,
in particular the DSO, is not mandated to deal with issues of intelligence,
including foreign intelligence. The matter ought to have been brought to

the attention of the relevant agency immediately upon receipt. The
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National Director, with his knowledge of the legal mandates of the
intelligence structures was best placed to inform SASS and NIA of the
matter but chose to do otherwise with full knowledge that this was not the

correct thing to do.

104. The National Director failed to inform the Minister of the Malawi
investigation. Further, had the National Director shared the information
or referred the matter to both SASS and NIA, he and the Malawi
authorities would at the time have been duly informed that such

information was baseless.

INSTANCES OF THE BREAKDOWN OF THE RELATIONSHIP WITH THE
MINISTER, WHICH ADVERSELY AFFECTS THE ADMINISTRATION OF
JUSTICE AND GOVERNMENT POLICY.

The status of the Directorate of Special Prosecutions (“the DSO™ and

matters relating to the functioning thereof.

Historical context of the DSO re accountability of Minister

105. The rationale for the establishment of the DSQO is outlined in Section B
above. That rationale shall not be repeated but, io put the issues raised
hereunder into context, it is necessary to provide a brief historical
background to the framework for the line function and poiitical

responsibility regarding the DSO.

106. Historically, the DSO was intended to be a directorate within the office of
the National Director, in respect of whom the Minister would have line

function and political responsibility; and ultimately account to Parliament.
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This was a policy position articulated in the processes preceding the
DSO’'s establishment (as explained by Minister Maduna, in parliament on
11 November 2001). This policy position regarding the DSO's location
within the office of the National Director was carried through legislatively
by the section establishing it, namely section 7 of the Act. The coroliary
to that is the duty of the Minister to exercise final responsibility in its

respect, as is the case regarding the prosecution authority.

As regards the financial accountability framework relating to the DSO,
section 36 of the NPA Act provides for the appointment, by the Minister,
of the Chief Executive Officer (CEQ) of the DSO, who shall also be the
accounting officer for the DSO.

While section 386 bestows on the accounting officer powers and functions
relating to the financial management of the DSO on the CEO, it did not
tamper with the Minister's line function and political authority in respect
of the DSO. Consequently, the Minister exercises final responsibility
envisaged in the Constitution in respect of the DSO in the same manner
as she does in respect of the NPA.

The listing of the BSO in terms of the PFMA

The National Director submitted a memorandum to the Minister dated 28
March 2006 wherein he made a request for the Minister to approach the
Minister of Finance to promote an amendment to the PFMA, 1999 (Act
No. 1 of 1999) in terms of which the NPA and the DSQ are listed

respectively as a Constitutional Institution and a Public Entity.

The Minister responded to this memorandum, advising the National

Director that the reqguest was not approved and that the request raised a

31



Ty vidiutn

211
(=)

policy issue which should be considered in the context of the Khampepe

Commission recommendations;

111. On August 2008 the National Director submitted another memorandum
in which he requested the Minister to promote the listing of the DSO for
the same reasons advanced in the memorandum of March 2006. The
main difference in this application was that the National Director argued
that the DSO has its own accounting framework in terms of the NPA Act.
tn not approving the request, the Minister responded as follows; “ this is
a huge policy departure. It must be discussed in Cabinet” The

Memorandum is annexed and marked “E”.

112. Notwithstanding the attitude of the Minister as indicated above, the NPA
reflected in its Annual Report for 2006/7 that a request had been made
by the National Director directly to the National Treasury for the separate
listing of the NPA and the DSO as, respectively, a Conétitutionai
Institution and a Public Entity. He did not consult the Minister that he
would make this direct application. The Minister only became aware of
the application on reading the NPA Annual Report for the financial year
2006/07.

113. It is submitted that the conduct of the National Director to apply directly
to the Minister of Finance for listing, knowing of the Minister's views on
the matter and the procedure that would have to be followed in
promoting such a request, amounts to a conscious and total disregard of
the Minister's authority. As indicated by the Minister in her response to
the memorandum of 7 August, the listing of the NPA and the DSO
represents a shift in policy and the Minister's constitutional duty would
have been to present proposals regarding the policy changes to Cabinet.

In this regard and upon receipt of the Minister's response, the National
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Director's responsibility was to prepare the necessary policy proposals
for the Minister's consideration and presentation to Cabinet for approval.
The National Director instead opted to directly approach the National

Treasury for approvai.

Post TRC litigation

Another area of difference between the Minister and the National
Director relates to the post TRC litigation processes. Section 179 (5) of
the Constitution requires that the National Director, in concurrence with
the Minister responsible for the administration of justice, determine a

prosecution policy and issue policy directives.

The Prosecution Policy and the Directives were adopted and came into
operation on 1 December 2005. Part B of the Directives relates to the
nrocedural arrangements which must be adhered to in the prosecution
process in respect of crimes arising from conflicts of the past. Section 4
of the Directives provides that that the Priority Crime Litigation Unit
(“PCLU") in the office of the National Director shall be responsible for
overseeing investigations and instituting prosecutions in all such matters.

Section 6 thereof stipulates that;

1. “The PCLU shall be assisled in the execution of its
duties by a senior designated official from the following State

Departments or other components of the NPA:

a. The National Intelligence Agency,

b. The Detective Division of the South African Police Services;
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¢ The Department of Justice and Constitutional Development;
d  The Directorate of Special Operations.”
Further, section 11 of the Directives provides as follows:

“in accordance with section 179(6) of the Constitution, the
National Director must inform the Minister for Justice and
Constitutional Development of all decisions taken or intended to
be taken in respect of this prosecuting policy relating to conflicts
of the past”.

It is submitied that the Directives take cognisance of the import of
section 179 of the Constitution which requires close collaboration with
the Minister of Justice and Constitutional Development who exercéses
the final responsibility over the prosecuting authority, as well as with her

department.

The National Director complied with this provision of the Directives by
establishing a Task Team representative of the departments referred to
above. The Task Team was established to evaluate and make
recommendations to the DGs and the National Director on all matters
relating to the post TRC cases. The appointed officials would deliberate
on the matters and report back to their principals, being Directors
General of the institutions listed in section 6. The DGs would then advise

the National Director and report to the Ministers.

Shortly after its establishment it became clear that the Task Team was
not operating as efficiently and effectively as envisaged by the

Directives. Members of the Task Team from outside the NPA were
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continuously frustrated by the officials of the NPA, who denied them
access to files in respect of cases under consideration, but elected to
provide the members with summaries of cases. This compromised the
Task Team’s ability properly to consider issues and make informed and
appropriate reports 1o their principals. As a conseguence, critical
information relating to crimes arising from conflicts of the past was not

presented to the Directors General represented in the task team.

These concerns were raised with the National Director. Effectively, the
NPA proceeded to evaluate these matiers without the participation of
other members of the Task Team. This despite confirmation by the
Nationa! Director in the meeting of 12 October 2006, that the committee
will make recommendations to him on each case. Minuies of the

meeting are annexed and marked “F".

The post TRC cases are of great importance to the government and the
country, yet this is an area of dispute between the NPA and the other
Departments in the JCPS Cluster. The affect of this disagreement is that
the issues were not properly disousséd within the JCPS Cluster,
notwithstanding their profound potential impact on the national security
of the Republic, and the objective of national reconciliation as set out in
the interim Constitution and TRC Act.

An indication of the problem arose when the NPA concluded pleas
bargain with Mr Van der Merwe and Others (the Viok matter). This
matter was not discussed in the commiltee as was intended, prior to the
final decision by the National Director. The Minister was also not
informed of the pleas bargain until after they were made. Any issue that
could have been of assistance to the National Director could nat be

brought to his attention because a discussion of the matter did not take
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place. This failure to discuss the matter resuited in national security

issues not being reflected on in relation to the matter.

This waé so notwithstanding a meeting of the relevant DGs with the
National Director at which the DGs pleaded with the National Director
that TRC matters be discussed thoroughly with the DGs of the National
Security Council before the National Director made his final decision, so
that he could be advised by the DGs on other issues that needed to be
taken into account, including national security. The National Director had
agreed on this approach but failed to ensure that it was honoured by the
NPA. The Task Team on TRC cases was formed precisely for this
purpose. By wanting to be advised by the DGs, the National Director
failed to ensure that the Task Team reporied to the DGs, resulling in the
DGs not being able to convene a meeting with the National Director to

discuss these matters.

As indicated in paragraph 123 above, section 11 of the Directives
provides that the National Director should inform the Minister of all
decisions taken or intended to be taken reiating to the prosecution of
offences emanating form conflicts of the past. The National Director
failed to honour this directive by concluding plea bargaining agreements
with Mr Van der Merwe and others before informing the Minister of these
agreements. As a result there was no discussion with the Minister on
these issues and in particular on the political and policy consequences of
such agreements. Once again, the Minister was not able to discharge
her final responsibility as required by the Constitution. On the other
hand, the Task Team became dysfunctional and has been unable to

deliver on its mandaie.
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During the hearings of the Khampepe Commission of inquiry, the
National Director, under oath, made a false submission that the
Ministerial Coordinating Committee established in terms of section 31 of
the NPA Act never met. This submission was alarming because when he
was the Director General of Justice, the National Director had

commendably caused the MCC to meet on a number of occasions.

Warrants of arrest, search and seizures without proper

reporiing to the Minister

In 2005, the DSO obtained. warrants for searches and seizure at, among
other places, the Union Buildings and Tuynhuys. This was done without
the Minister being informed. The search and seizure at the President’s

offices in Pretoria and Cape Town was an extraordinary step.

The nature of the operation required that the National Director inform the
Minister of his intended action. It was never required of the National
Director to give specific details of the date and times when the operation
would take place, but it was expected that he would advise the Minister
that such action was being contemplated. The Minister first heard of the
raid through the Director General in the Presidency and at a time when

the raids were in progress.

Taking into consideration the fact that the Union Building is a National

Key Point and is home to volumes of classified documents, including
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Cabinet documents, the Minister had the responsibility of ensuring that

the risks pertaining to such raids are minimised.

As it turned out, some of the people who conducted the searches were
from a private security company and did not have appropriate security
clearances. National security, including information security, was
compromised, because during the search and seizure they had access

{0 classified documentation.

Another matter relates to the National Commissioner. On the 19"
September 2007 the National Director met the Minister to brief her on
NPA work. As part of this briefing the National Director then mentioned
that the NPA had, on 10 September 2007, obtained warrants of arrest for
the Na‘tiona'l Commissioner of the Police Service and for the search and
seizure at the variaus offices of the police service and at his home. No
detailed reporis were made available to the Minister prior to obtaining
the said warrants and once again the Minister's ability to exercise final

responsibility was compromised.

in addition, when the National Director met the Minister on 11
September 2007, he did not inform the Minister that he was preparing to
obtain warrants of search and seizure of documents in this respect three
days hence. This omission by the National Director when he clearly had
an opportunity to do so, shows a lack of respect and appreciation for the
Minister's responsibilities in terms of the Constitution and the NPA Act to
exercise final responsibility over the NPA. These warrants for search and
seizure were later obtained on the 14 September 2007 without the

Minister's knowledge.
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The Minister wrote to the National Director, seeking full particulars on the
matter of the warrants issued againsi the National Commissioner. The
attitude of the National Director was that he does not have to give the

Minister full information on this matter.

The issue in this matter is that the Commissioner of Police is appointed
by the President. Accordingly, the Minister had to advise the President if
there were serious allegations against the National Commissioner, so
that the President could decide on what steps, if any, to take in respect

of the National Commissioner.

The information that the National Director provided to the Minister was
not sufficient to enable the Minister to advise the President. Before the
President can take action, for example by removing the National
Commissioner, he needs to be satisfied that there is merit in the

allegations made against the Commissioner.

The President could not take steps against the National Commissioner
merely on the basis of allegations made by a confessed criminal and his
associates, who themselves were negotiating immunity agreements with
the NPA, and therefore had an interest in the matter. This is the reason

why the Minister needed full information on this matter.

What compounded the issues was the fact that the National Director not
only failed, on request, to provide full details to the Minister about the
basis on which such warrants were obtained, but went to the point of
suggesting that in requesting information regarding the warrants against
the Commissicner of Police, the Minister could be obsiructing the

administration of justice.
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While the Minister appreciates and accepts the responsibility of the
National Director in respect of the work of the NPA, she was and still is
under a duty to take all necessary steps to ensure that the actions of the
NPA would not result in a threat 1o national security. The intended arrest
of the National Commissioner required that all necessary steps be taken
to ensure that the Ministers responsible for the JCPS were informed so
that such measures as are necessary could be taken to ensure that the
objectives of the NPA were met, for exampie to ensure that the police

cooperate in the arrest of their head.

The National Director was at all times aware of the tension between the
police service and the DSO. He was also aware that there was always a
need to ensure the proper co-ordination of crime fighting efforts within
the law enforcement agencies especially on the sharing of inteligence.
The existing tension would clearly have been worsened by any action of
one or other agency against the other, Therefore, irrespective of the
merits of the need for the warrants obtained, it was imperative for the
National Director to. seek guidance from and the assistance of the
Minister in dealing with this matter. Such assistance would have included
measures designed to achieve the very same outcome sought by the
National Director without undermining and threatening the security of
officials, the public and of the State. The failure by the National Director
to consult beforehand, disempowered the Minister from exercising final

responsibility over the NPA.

The Agliotti investigation

The above approach by the National Director was further extended to his
interaction with the Presidency. The National Director, in his report {o

The Presidency, had advised of the difficulties that NPA was having in
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obtaining documents from the SAPS. The Presidency immediately
engaged with the National Commissioner of Police and the National
Director in order to ensure that the NPA obtained the documents it
required. As part of this process, the President personally facilitated a
meeting at which this matter was discussed and the NPA was assisted in
that they were given sight of the documents required. It was only when
the NPA wanied to remove the documents from the possession of the
police without indicating the case for which same were relevant that the
police declined to transfer the documents. Therefore, whilst the NPA
does not have possession of all these documents, they do however have
knowledge of what is contained in the relevant files. The access fo the
documents as facilitated by The Presidency was ensured o enable the
NPA to perform its functions. At no stage at the time or soon thereafter
did the National Director report to The President that there was a
complete breakdown in this process and that he had therefore decided
to obtain the warrants referred to. It came as a surprise that without
notice or advice and notwithstanding the processes in place o assist the
NPA, the National Director nevertheless went ahead and obtained the

warrants. In particular:

The police had been investigating matters relating to drug trafficking and
murder, which suggested the involvement of Mr Glen Agliotti.

During November 2006, the head of the DSO, Advocate McCarthy was
given access to police files and other material relevant to this

investigation, such as video recordings.

in the course of November and December 2007, both the National
Director and the head of the DSO were, at different times, given access

to inspect such police files as they requested.
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This access ta confidential police files, including files relating to
informants, was given to the NPA purely to assist them, as explained by

the head of the DSO, to prepare a report for the President.

On 27 February 2007 the police received a letter from the head of
Special National Projects at the DSO, requesting that some of the
documents be handed over to the DSO.

A disagreement ensued about whether the DSO could remove these
documents from the custody of the police, without indicating the purpose
to which they would be put. In any event, some of the documenis were
handed over to the DSO.

During or about March 2007 the Minister informed the President that the
National Director had advised the Minister that his probe into the
activities of Mr Agliotti had extended to an investigation of the National

Commissioner.
The information given to the President was as follows:

The people who killed Mr Kebble had been identified by the police, and
had subsequently offered to testify against a Mr Nassif; to the effect that
he hired them to kill Mir Kebble.

Mr Nassif, in turn, had offered to testify fo the effect that he was hired by
Mr Agliotti to ensure the killing of Mr Kebble. Mr Nassif had aiso
indicated that he has information on Mr Agliotti that implicated the latter

in major illicit drug frafficking.
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Mr Agliotti, in turn, offered to testify to the effect that he had given some
consideration to the National Commissioner, in exchange for his

assistance in these matters.

The President reiterated the view of the Government that the
prosecution authority should be given access to such documents as they
needed to investigate any alleged criminal activity even if it involved the
National Commissioner. He assured the WNational Director of his

readiness to assist him in this regard.

The President informed the National Director that it would be unwise and
undesirable to have agencies of the state litigating against each other,
where this was avoidable.

In particular, the two agencies involved, namely the NPA and the SAPS,
are leading agencies in the fight against crime. Their public
disagreement would serve o undermine confidence in the ability of the

country successfully to eradicate crime.

The President also assured the National Director that he would have the
cooperation of the government in the investigation of the National

Commissioner.

During May 2007 the National Director advised the President that he
was experiencing some problems accessing all the documents he
wanted from the police in respect of this broader investigation; and

would have to issue warrants.
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It must be understood that at this stage the National Director had viewed
the documents cancerned. but needed to remove them from the custody

of the police.

The President facilitated such access and asked the Director General in
The Presidency to serve as a contact point in his office. Any problems
that may arise were to be resolved with the assistance of The

Presidency Director General.

The National Director and the head of DSQ. had access to the police
documents on at least four occasions. The team from the DSO was

given compiete access to all the documents they sought.

While this process that was initiated by the President to assist the DSO
was ongoing, the National Director, without informing the President, went
ahead to obtain search and seizure warrants, as well as an arrest
warrant, against the National Commissioner of Police.

At no stage was the President or The Presidency Director General
informed that there had been a complete breakdown in the cooperation
between the NPA and the police, which necessitated the issuing of
warrants against the National Commissioner.

While the National Director is entitled to obtain warrants at any time, at
his discretion, the National Commissioner is appointed by and js
accountable to the President, as a result of which the President must be
informed of his intended arrest in order to take appropriate decisions in
regard to the office of the National Commissioner, for example whether
fo immediately suspend, dismiss or put him on leave, with or without
benefits.
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159. The National Director informed the President in September 2007 that Mr
Agliotti is now a section 204 witness who would testify against the

National Commissioner.

160. Section 204 of the Criminal Procedure Act makes provision for offenders
to testify as state witnesses as against being granted immunity from

prosecution.

161. The information available to the government, as well as information
received from the National Director, suggests that Mr Glen Agliotli is
implicated in major drug ftrafficking, as well as murder, and is sought by
other countries in respect of other offences, but he was considered a

candidate for immunity or a plea bargain.

CONCLUSION

These submissions seek to show the following:

162. Organised crime is a threat to national security. The activilies of
members of organised crime syndicates negates the Constitutional
directive that national security must reflect the resolve of South Africans

to live in peace and harmony and to be free from fear and want.

163. The office of the National Director of Public Prosecutions is an important

part of the machinery to fight crime, in particular organised crime.

164. In taking decisions to prosecute or not to prosecute; to grant immunity

from prosecution or to negotiate plea bargains with alleged offenders,
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the Nationat Director of Public Prosecutions must have regard to the

public interest.

165. The public interest cannot be served by the negotiation of immunity and
pltea bargains and subseguent release of hardened criminals in
exchange for their testimony against persens charged with lesser

offences. At a minimum, all alleged offenders must be prosecuted.

166. Public interest cannot be served by releasing offenders who are involved
in illicit drug trafficking, which trafficking has an immensely negative
impact on many people in our country and the rest of the world, including

the youth, in exchange for their testimony in respect of lesser offences.

167. The public interest is beiter served by all organs of state working
together to fight crime.

168. Qur submission, based on the information availabie to the government,
is that had the National Director worked in a cooperative manner with
other agencies of the state, he would have been able successfully to
prosecute all the people involved in the Kebble murder. As it is, all the
people implicated in the murder of Mr Kebble have been offered either

section 204 or section 105A arrangements.

169. The relationship between the Minister and the National Director of Public
prosecutions must have broken down irretrievably when the National
Director of Public Prosecution suggests that the Minister who has
oversight over him could be obstructing the administration of justice;

{0 when ali that the Minister sought to do is exercise her Constitutional and

legal oversight functions.
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170. The Government cannot allow hardened criminals to use plea bargaining
and immunity from prosecution arrangements to frustrate the fight

against crime.

171. The actions of the National Director as set out above negatively affect
the administration of justice, the fight against crime and the national

security and interests of the Repubilic.

172, it is our submission that while Advocate Pikoli is indeed a respected
lawyer, and had served the country well as Director General of Justice,
he was unable to take appropriate decisions as National Director of
Public Prosecutions. Accordingly, he is not a fit and proper person to
hold that office.

MS B.S. MABANDLA, MP

MINISTER FOR JUSTICE AND CONSTITUTIONAL DEVELOPMENT
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THE ENQUIRY INTO THE FITNESS OF ADVOCATE VUSUMZI
PIKOLI TO HOLD THE OFFICE OF NATIONAL DIRECTOR OF

PUBLIC PROSECUTIONS

AFFIDAVIT OF WHNESTER B S MABANDLA

l, the undersig'ned,
BRIGITTE SYLVIA MABANDLA
Do hereby make oath and state that;

1. | am the Minister for Justice and Constitutional Development and a member

of Cabinet of the Government of the Republic of South Africa.

2. The facts described in this affidavit fall within my personal knowledge,

uniess | state otherwise or the context. makes it obvious that they do nof. |
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confirm that the facts are, to the best of my knowledge and belief, true and
correct. Insofar as | make legal submissions in this affidavit, | do so.on the

advice of the government’s legal representatives.

3. On 18 October 2007 | filed submission with the Enquiry into the fitness of
Advocate Vusumzi Pikoli to hold office of National Director of Public
Prosecutions, acting on behalf of the government of South Africa pursuant

to a directive by the Chairperson of the enquiry, Dr Frene Ginwala.

..4. On 18 December 2007 the secretary of the Enquiry, Mr Kasper Hahndiek
addressed a letter to me inform.ing me that apart from any other information
[ may wish to submif, elaboration on the assertions made in paragraphs 48,
49, 50, 51, 52, 58‘, 62, 63, 64, 69.2, 119, 120, 165 and 169 of the
submission was required. On 9 January 2008 Mr Hahndiek addressed a
further letter to the State Attorney wherein he advised that all the factual

assertions made in the government submission have to be made under

oath.

5 depose to this affidavit therefore in compliance with the directions of the

Secretary of the Enquiry. The structure of the affidavit will be as follows:

51. | reiterate the factual allegations which are within my personal

knowledge made in the submission filed with the Enquiry ;




5.2.

5.3.

5.4.
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to the extent necessary, | elaborate on the specific paragraphs

referred {o by the Enquiry;

However | will not provide elaboration in respect of the following

paragraphs 50, 52, 58 and 64.

In order to link the assertions made in the submission with this affidavit

and to comply with the request of the Secretary of the Enquiry for

elaboratibn, | make cross references between the paragraphs in the

submission and the corresponding paragraphs in this affidavit

hereunder:

Submission Para

48 and 49

51

52

62 and 63

69.2

119 and 120

165

169

Affidavit Para

23

27,28 and 29

30, 31, 32, 33, 34 and 35
37,38, 39 and 40

44,2, 44.3 and 45

62

73,4 and 74

78
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6. In respect to the invitation to make further submissions, | wish to point out

that 1 do not wish to make any further submission in this affidavit.

7. The Director-General of the 'Department of Justice and Constitutional
Development (“the DG") will, ina separate supporting affidavit, respond to
specific paragraphs relating to factual assertions thai are within his
personal knowledge and/or area of responsibility. The paragraphs to be

dealt with by the DG will be identified herein.

8.  Other factual assertions made in the original submission are based on

reports made by other government departments. | will in this affidavit not

deal with these submissions. The relevant government departments and/or
persons in those departments who have knowledge of the facts made in
the original submissions wiil file affidavits separately on or before the 31

January 2008 as directed by the Secretary of the Enquiry.

The appointment of advocate Vusf Pikoli as the National Director of Public

Prosecutions
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9. Advocate Pikoli was appointed as the National Director of Public

Prosecutions (“the National Director’) on 21 January 2005, His

appointment became effective on 1 February 2005.

10. The National Director was appointed on the basis of his experience, He had
previously been a Director General in the Depariment of Justice and
Constitutional Development, a position he held for & years, from 1
December 1999 to 30 January 2005. In this position he was actively
involved in the Security Cluster and had a deep understanding of the
challenges facing the cluster in respect of crime prevenﬁon énd the |
administration of justice. During his tenure as the Director General, he
served as the chairperson of the Directors General of the Security Cluster,
a formation of Directors General of the Ministries of Justice and -
Constitutional Development, Correctional Services, Defence, intelligence
Services and Safety and Security. | believed that he had the requisite
knowledge to effectively manage the NPA, that he would enhance
cooperation within the cluster and thus promote greater efficiency within the

criminal justice system.

11. 1t is against this background that | recommended to the President that he be

appointed to the position of Nationa! Director of Public Prosecutions.



12. My expectation was that, given his experience as coordinator of the security
cluster DGs, he would bring greater coherence, cooperation and efficiency
in the operations of the cluster. However, the National director has failed to

do so and has in fact compounded the difficulties that exist between thé

NPA and the other security agencies

THE PLACE OF THE 'PROSECUTING AUTHORITY IN OQUR

CONSTITUTIONAL DISPENSATION

13. The Constitution vests the executive authority of the Republic in the

President. The President exercises this authority together with the other

members of the Cabinet.

14. As stated in the original submission my duty towards the President in this
context is to ensure that the President is advised of all aspects of the
administration of justice in the Republic. These include, without limiting the
generality of the foregoing, the decisions of the National Director regarding
the pursuit or discontinuation of investigations as well as the status of
investigations and prosecutions conduc’ced:by the National Director. The
key role of the NPA in crime fighting includes the conduct of prosecutions
through the National Prosecution Service. This duty is impacted upon by
how the National Director reports to me. It is submitted that any manner of

reporting that compromises my ability to discharge my obligations is in
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15.

contravention of the provisions of both the Constitution and the National

Prosecuting Authority Act, 32 of 1998 ("the NPA Act™).

It was always expected that reports will be presented to me timeously and
in advance of any major action to be executed by the NPA and with such
particularity as would be necessary to enable me to exercise my final
responsibility in terms of the Constitution and the NPA Act. These reports
are meant fo enabie_me to advise my Cabinet colleagues when neces'sary,
espeéia!ly those within the Justice Crime Prevention and Security cluster.

In most cases, it would be necessary for me to advise the President. The

reports therefore needed to be substantive.

16. The National. Director and | had conceptual differences which centred

largely around the nature and extent of the independence of the NPA. This
had a profound impact on how each viewed their respective responsibilities
and mandates. | have had‘ extensive discussions with the National Director
regarding his understanding of our working relationship and his
responsibilities. The National Direcior is of the view that he needed greater

administrative and operational distance from me as the relevant Minister.

17. He believed that he did not require any input or guidance from me on any

matter and that he only needed to inform me of his activities. |, on the other
hand, was and still am of the view that the Constitution does not provide for

stich administrativ_e and operational independence. By way of illustration,

q&
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the National Director did not believe that he needed to conclude a
performance agreement with me. | requested him on a number of
occasions to prepare and submit to me a draft performance agreement for

discussion and signature and he has to date failed to do so.

18. The Constitution does not provide for the independence of the prosecuting
authority as contended for by the National Director. There is a reason for
this. Prosecuting. policies form a crucial part of any crime prevention
strategy and any democratically elected govérnment must have a say in the
formulation of the prosec;uti'dn policy. If the prosecuting authority was not
accounfable to the executive, |, as the Minister for Justice and

Constitutional Development (“the Minister”), being thé Cabinet member

responsible for the administration of justice and, conséquen’siy,' exercising

final responsibility over the prosecuting authority, would have no say in the
formulation of the prosecution policy. This however would be in stark

contrast with the ‘provisions of section 179(5) of the Constitution which

requires my concurrence in the formulation of policy.

19. My constitutional responsibility is 1o exercise final responsibility over the
NPA. This entails the involvement in the formulation of policy and oversight

over the sound administration of the NPA
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20. With regard to the sound administration as well as the financial
management within the NPA, 1 exercise final responsibility over the NPA as

the executing authority in terms of the laws governing the Public Service.

21. In this regard, the Director-General as the Accounting Officer for the
Department of Justice and Constitutional Development and of the NPA
~ exercises powers relating to the financial management of the NPA in terms

of the Public Finance Management Act 1 of 1999 (“the PFMA).

22. To the extent that some of the delegated powers are currently delegated to
the CEO of the NPA, the National. Director, as the person responsible for
the employees of the NPA, bears the responsibility to ensure that Public
Service 'Refguiations and the PFMA are complied with by the NPA. The

necessary reporting on these matters would need to be done in conjunction

with the DG.

23. The National Director refused and/or neglected to comply with obligations
placed upon him by the NPA Act and the PFMA to properly account o the
DG, as accounting officer for the NPA, for the financial and administrative
decisions that he took in regard to the activities of the NPA.. He has Cited.
his independence as a basis for such refusal. He has failed to ensure, by
his conduct and uncooperative stance, that the DG complied with his
obligations as the accounting officer of the NPA. As a conseguence the
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DG has in turn, been unable to account and report to me as the Executing
Authority on these issues. The Secretary of the Enquiry has called for
further elaboration on the allegations made in this paragraph. | refer to the
supporting affidavit of Adv Menzi Simelane, the DG, annexed hereto and
marked “BM1”. | ask that such affidavit be read as if incorporated herein. |
also attach marked “BM2” copies of minutes of an Exco meefing of 24
August 2007, chaired by myself between the department and the NPA at

which many of these issues were also discussed.

24. Consequently, the difference in the undérstanding of the roles, powers and
functions of the Nationa! Director, the NPA including the Directorate of '
Special Operations (“the DSO) has created serious difficulties for'.me as it
has impeded my ability to exercise final responsibility over the‘ NPA as

required by the Constitution.

25. This in turn impacted on the discharge of my duty to my colleagues in the
Ministerial Coordinating Commitiee and the Justice Crime Prevention and
Security cluster (*JCPS cluster”) as the collective responsible for the justice
system. It further extended to my reporting duties to the President of the
Republic in that as a Member of C'abihet, | have a responsibility fo advise

the Presi_dent on all issues relating to the adminisiration of Justice.



28. The Secretary of the Enquiw has requested elaboration of the allegations
made in the above paragraph. |, with respect, submit that these allegations
are conclusions that have been drawn and which are based on the failure
by {he National Director to report sufficiently and adequately to me, and as

set out above and in the affidavit of the DG.

27. In order to carry out my responsibilities | require all the necessary
;‘ information to enable me to be sufficiently informed of the work being done
by the NPA. This includes investigations of any case. The rationale for this

is Iogicéi. There are consequences arising from the work of the NPA. The

Secretary has requested elaboration on these allegations.

274, | refer to paragraphs 126 to 128 paragraphs and 130 1o 138 of the
original submission. | submit that the aliegétions made therein support

the conclusions drawn in this paragraph.

57 2. The Director-General of the Presidency will file a separate affidavit

dealing with the‘faci;t}ai assertions contained in paragraph 129.

28 |t is noteworthy that the NPA Act places responsibility on the National
Director report to me in order to enable me to fulfil my own constitutional

obligations. Section 22 of the NPA Act provides, in material part as follows;

“22. Pawers, duties and functions of National Director-
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(3.

(4) In addiﬁon to any other powers, duties and functions
conferred or imposed on or assignéd fo the Nationai
Director by section 1.79 or any other provision of the
Constitution, this Act or any other law, the Nafional

Director, as the head of the prosecuting authority-

(a) with a view to exercising his or her powers in

terms of subsection (2), may-

(ii). ..




29.

30.
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(i) advise the Minister on all matters relating to

the administration of criminal justice.

(g) shall prepare a comprehensive report in respect of
the operations of the prosecuting authority, which

shall include reporting on-

(i) the aclivities of the Nafional Director, Deputy
National  Directors, Direclors and the

prosecuting authority as a whole”.

The failure by the National Director to inform me of all the important
investigations that have a national impact on national security and stability
shows, in my view, a lack of judgement and appreciation of national

securify concems on his part.

In some cases, it does becofne necessary for government to take into
account the impact of the NPA work on society, national security and
international relations, amongst others. Therefore, contrary 10 the views
held by the National Director, requiring information on any aspect of the

work of the NPA, does not amount to interference, but is a necessary
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alement for the exercise of my final responsibility over the NPA as required

by the Constitution and the NPA Act.

31. The Secretary has called for further elaboration on what is stated in the
above paragraph. The work of the NPA has the potential to impact on
issues such as national security. The manner in which some of the nost
TRC cases were handled is a case in point. Decisions pertaining thereto
have serious political implications. Therefore, the fai[u're by the National
Director 1o take into account the national policy on reconciliation may, apart "

from creating political instability, impact negatively on national security.

32. | point out that section 33 of the Act obliges the National Director 1o furnish

me with information as and when | request it from him. The seciion

provides that:

(1) The Minister shaill for purposes of section 179 of (he
Constitution, this Act or any other faw concerning the proseculing
authority, exercise final responsibility over the proseculing authority

in accordance with the provisions of this Act.

(2) To enable the Minister to exercise his or her final responsibility

over the prosecuting authority, as contemplated in section 179 of
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the Constitution, the National Director shall, at the request of the

Minister-

(a} furnish the Minister with information or a report with
regard fo any case, matter or subject dealt with by the
National Director or a Director in the exercise of their
powers, the carrying out of their duties and the performance
of their funcfions;

(b) provide the Minister with reasons for any decision taker
bg; a Director in‘ the exercise of his or her powers, the

carrying out of his or her duties or the performance of his or

her functions;

(c) furnish the Minister with information with regard fo the

prosecution policy referred to in section 21(1) (a);

(d ) furnish the Minister with information with regard fo policy

directives referred to in section 21(1) (b},

(e) submit the reports contemplated in section 34 to the

Minister; and
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(f) arrange meefings between the Minister and members of

the prosecuting authority.

it is evident from the wording of section 33 of the NPA Act that | can only
exercise this final responsibility by requiring the National Director to provide
me. with reports about the decisions taken by him and the reasons for such
decisions. This | submit does not amount to interference by me with the

work of the National Director.

| acknowledge that the power to institute criminal proceedings vests with the
prosecuting authority; which authority exercises such power, oh behalf of

the State and in the public interest, without fear, favour or prejudice.

Accordingly, 1, and indeed the Government, do not interfere with the

National Director's decisions to investigate and prosecute any person.

Where other decisions faken by the National Director may threaten the
national security of the Republic, | have a constitutional and legal obligation

to raise such concerns with the National Director.

The Secretary of the Enquiry has sought elaboration in regard fo the
assertions contained in this paragraph. In response thereto | wish to state

that as alluded to above, | am constitutionally obliged to raise with the

NES
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National Director matters that have a national security impact. | refer by
way of illustration to the post TRC cases. These cases have the potential of
adversely affecting national reconciliation and security. It is therefore
incumbent upon me to rfaise concéms about these cases and seek
information, as | am entitled to, from the National Director in respect

thereof.

38. |t must be so that, while | can request information from the National
Director, the accountability requirement also places a duty on the National
Director to inform me of aﬁy significant dévelopments in his or her office. |
would otherwise not know what matters the National D.irector is
investigating or intends to investigate. In responsé to the Secretary's
request for elaboration on assertions made in this ﬁéragraph as well as
paragraph 64 of the original submission, | refer to what | have stated above

in elaboration in this regard.

39, The accountability requirement must include a duty to inform me of any
action to be initiated that may impact on other organs of State; or on my

powers or those of the President,

40. The prosecution policy provides that the prosecuting authority must at all

times act on behalf of the State and in the public interest,




41. In order fo determine what would be in the public interest, the National
Director must have regard {o, infer alia, information that is held by other
State institutions. For example, the prosecuting authority would not have
éccess to detailed information about the extent and occurrence of particular
types of crimes. Also, the authority wouid not know about issues such as
the movement of members of crime syndicates globally as well as the

significance thereof. Such information would invariably be in the hands of

the South African infelligence services.

42. The intelligence services authorised by law are the National intelligence
Agency, the South African Secret Service, the SAPS Crime Intelligence
Service, the intelligence division of the SANDF (Military Intelligence

Service) and Financial Intelligence Centre.

43. Accordingly, in recognition of the need for the prosecuting authority fo be
part of the crime figﬁting machinery of government and also {o have access
to detailed information held by State agencies, the National Director
attends " meetings of the Directors General of the Justice and Crime
Prevention cluster. Further, he would, where necessary, participate in

meetings of the Directors General of the National Security Council.
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THE FITNESS OF ADVOCATE PIKOLI TO HOLD THE OFFICE OF THE

NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS
44, My submissions in this section address:

441, Whether Advocate Pikoli, in exercising his discretion to prosecute
offenders, had sufficient regard o the nature and extent of the threat

posed by organised crime to the national security of the Republic;

44.2 Whether the National Director in iaking decisions, alternatively
concurring in the grant of immunity from prosecution or fo negotiate,
alternatively to approve the entering into plea and sentence
agreements with persons who are allegediy involved in - criminal
activities which constitute organiséd crime, took dué regard to the
public and national security interests of the Republic, as contemp!atéd

in the Constitution, as well as prosecution policy;

44 3. The Secretary of the Enquiry has requested elaboration on the_con’ténts
of this paragraph. This sub—paragraph was an introductory paragraph
setting out what will be dealt with under section C of the‘submission. It
explained that one of the issues that would be dealt with in this sub-
paragraph was the issue of plea bargains. The sub-paragraph was th_en

elaborated upon in the succeeding paragraphs 79 to 91 of the briginal

submissions.
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15 The relevant decisions of the National Director with regards to the plea and
senfence agreements are considéred and evaluated in the original
submission and it is contented that he failed to have due regard fo the
public and national security of the country. This issue will be dealt with

more fully in other affidavits that will be filed on behaif of government.

The incidence of organised crime; plea and sentence agreements;

“immunity from prosecution and considerations of pubiic and national

Jinterest

46. | set out in the submission under the above topic the South Africans

increasing activities and threats posed by organised criminal syndicate,

including trans-national syndicates.

47. The submission gives an overview of the plea and sentence agreements
entered into by the NPA with, amongst others, Glen Agliotti and Mr Nassif. |
have already indicated that the relevant government officials will give the

factual contexts to the plea bargains that were entered into.

48. In all these cases referred to, it is guestionable whether the information
obtained by the prosecution authority in exchange for another prosecution

could not have been obtained by other means, including obtaining the

\
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information from the other law enforcement agencies. Using plea and
sentence agreements to avoid co-operation with other law enforcement

agencies when information may be available, negatively affects the criminal

justice system.

49. | acknowledge that the National Director is constitutionally entrusted with
the power and discretion to decide, and indeed, enter into plea and
sentence agreements. My concern regards the judgement he exercises

when making these decisions. The decisions show a lack of judgement on

his part.

50. The relevant government departments, agencies and persons will file the '_
necessary affidavits dealing with the factual assertions contained under the

headings set out above.

Browse Report

51 The relevant government departments, agencies and persons will file the

necessary affidavits dealing with the factual assertions contained under

these contained under this heading.

Malawian Investigation
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52. The relevant government departments, agencies and persons will file the
necessary affidavits dealing with the factual assertions contained under

these contained under this heading.

INSTANCES OF THE BREAKDOWN OF THE RELATIONSHIP WITH THE
MINISTER, WHICH ADVERSELY AFFECTS THE ADMINISTRATION OF

JUSTICE AND GOVERNMENT POLICY.

The status of the Directorate of Special Prosecutions (“the DSO”) and

matteré relating to thé functioning thereof.

53. The rationale for the estabiishmént of the DSO is outlined in Section B of

{he submission.

54. The financial accountability framework relating to the D8O, section 36 of the
NPA Act provides for the appoiniment, by me, of the Chief Executive

Officer (CEO) of the DSO, who shall also be the accounting officer for the
DSO.

55 While section 36 of the NPA Act bestows on the accounting officer powers
and functions relating to the financial management of the DSO on the CEO,
it did not detract from my responsibility and political authority in respect of

the DSO. Consequently, | exercise final responsibility envisaged in the

Wk
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Constitution in respect of the DSO in the same manner as | do in respect of

the NPA.

The listing of the DSO in terms of the PFMA

56. The National Director submiited a memorandum to me dated 28 March
2006 wherein he made a request for me to approach the Minister of
Finance to promote an amendment to the PFMA, 1999 (Act No. 1 of 1999)

in terms of which the NPA and the DSO would be as a Constitutional

Institution and a Public Entity respectively.

- 57. 1 responded to this memorandum, advising the National Direétor that the
request was not approved and that the request raised a policy shift which

would significantly impact on the justice system and would therefore require

to be considered by both Cabinet and Parliament.

58. On August 2006 the National Director submitted another memorandum in
which he requested me to promote the listing of the DSO for the same
reasons advanced in the memorandum of March 2006. The main difference
in this application was that the National Director argued that the DSO has

its own accounting framework in terms of the NPA Act. In not approving the

§
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request, | responded as follows; “this 1s a huge policy departure. It must be

discussed in Cabinet.” The Memorandum is annexed and marked "E”.

59, Notwithstanding my attitude as indicated above, the NPA reflected in its

Annual Report for 2006/7 that a request had been made by the National
Director directly to the National Treasury for the separate listing of the NPA
and the DSO as a Constitutional Institution and a Public Entity respectively.
He did not consult me nor did he inform me that he would make this direct
application. | only became awére of the application on reading the NPA

Annual Report for the financial year 2006/07.

60. As | indicated in my response to the memdrandum of 7 August 2007, the

61.

listing of the NPA and the D30 represénts a shift in policy and my

i

constitutional duty would have been to present proposals regarding the“

policy changes to Cabinet. In this regard and upon receipt of my response,
the National Director’s responsibi'iity was to prepare the necessary policy
proposals for my consideration and presentation to Cabinet for approval.
The National Director instead opted fo direclly approach the National

Treasury for approval.

| submit that the conduct of the National Director of applying directly to the

Minister of Finance for listing, knowing full well my views on the matter and

7
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the procedure that would have to be followed in promoting such a request,

amounts to a conscious and total disregard of my authority.

Post TRC litigation

62. Andther area of difference between the National Director and | relates to the

. post TRC litigation processes. | refer o the supplementary affidavit of the
Director-General of the department where the issues pertaining thereto and
~ the failure of the National Director to ensure the efficient ahd effective
operation of the Task team are dealt with in detail. 1 request that such
assertions be read as if incorporated herein. |'wish to point out however
that reports made to me by the national Director on these issues were 6f
such quality that it was impossible for me fo advise Cabinet and Parliament
thereon, in particular on the basis for the .plea and sentence agreement‘é
and immunity from prosecution entered into and what public and national
interest were taken into consideration in the conclusion of such

agreements.

Warrants of arrest, search and seizures without proper reporting to the

Minister

in 2005, the DSO obtained warrants for searches and seizure at, among

other places, the Union Buildings and Tuynhuys. This was done without

sy
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informing me. The search and seizure at the President’s offices in Pretoria

and Cape Town was an extraordinary step.

64. The nature of the operation required that the National Director inform me of
his intended action. | first heard of the raid through the Director General in

the Presidency and at a time when the raids were already in progress,

65. Taking into consideration the fact that the Union Building is a National Key
Point and is home to volumes of ciassiﬁed documents, including Cabinet
documents, | had the respohsibi!ity of ensuring that the risks pertaining fo

such raids are minimised. -

66. As it turned out, there was a standoff between the people who conducted
the search and some ofﬁc;ia.ls at the Union Buildings. The officials of the
Presidency were unwilling to release some classified documents into the
hands of people whose clearance levels they did not know. | could not

intervene, even if it were to assists the DSO, because | did not know about

the searches.

67. Subseguent to the searches, | learnt that sﬁme of the people who
conducted the searches were from a private security company and did not
have appropriate security clearances. National security, including
information security, was compromised, because during the search and

seizure they had access to classified documentation.

N
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68. Another matier relates to the National Commissioner of the Police Service.

69.

On 11 September 2007 the National Director met with me to brief me on
NPA work. As part of this briefing the National Director then mentioned that

the NPA had, on 10 September 2007, obtained warrants of arrest for the

- National Commissioner of the Police Service and for the search and

seizure at the various offices of the police service and at his home. Reports
had been made to me about the Selebi investigation. However, the national
Director failed to inform me that the investigation necessitated the seeking
of warrants. In order‘ fo search police headquarters, including police
inteliigenée offices, the NPA would require the cooperation of the
government and | would have had_ to facilitate such cooperation. once

again my ability to exercise final responsibility was compromised.

in addition, when the National Director met with me on 11 September 2007,
he did not inform me that he was preparing o obtain warrants of search
and seizure of documents in this respect three days hence. This omission
by the National Director when he clearly had an opportunity to do so,
shows a lack of respect and appreciation for my responsibilities in ferms of
the Constitution and the NPA Act to exercise final responsibility over the
NPA. These wairants for search and seizure were later obtained on the 14

September 2007 without my knowledge.
NS
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70. | wrote to the National Director, seeking full particulars on the matter of the
warrants issued against the National Commissioner. The attitude of the

National Director was that he does not have to give me full information on

this matter.

The Agliotti investigation

71. The DG in the Presidency will deal with the Agliotti investigation in his

affidavit.

CONCLUSION
72. In conclusion | make the following concluding submissions:

72.1. Organised crime is a threat to national security. The activities of
members of organised crime syndicates negates the Constitutional
directive that national seou'rﬁty must reflect the resolve of South Africans

to live in peace and harmony and fo be free from fear and want.

72.2. The office of the National Director of Public Prosecutio‘ns is, together
with other law enforcement agencies, an important part of the

machinery to fight crime, in particular organised crime.

WQ‘
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72.3. in taking decisions, alternatively concurring in the grant of immunity
from prosecution or to negotiate, alternatively to approve the entering
info ‘plea and sentence agreements with persons who are allegedly
linvolved in criminal activities which constitute organised crime,, the

National Director of Public Prosecutions must have regard to the public

interest.

72.4. The public interest cannot be seived by the negotiation of immunity
and plea bargains and subsequent release of hardened criminals in
exchange for their testimony against persons charged with lesser

offences. At a minimum, all alleged offenders must be prosecuted.

'73. The Secretary has asked for elaboration of this paragraph. The relevant
government departments, agencies and persons will file the necessary
affidavits dealing with the factual assertions contained under these

contained under this heading.

74. Public interest cannot be served by releasing offenders who are involved in
illicit drug trafficking, which trafficking has an immensely negative impact on
many people in our country and the rest of the world, including the youth, in

exchange for their testimony in respect of lesser offences.

75. The public interest is better served by all organs of state working together to

fight crime. The national Director was appointed on the basis that he

L/
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understood this imperative and would be able to bridge and heal the
difficult relationship that existed between the different agencies and the
NPA. However, the National Director worked in an uncooperative manner

with other agencies if the State.

76. The relationship between me and the National Director of Public
prosecutions must have broken down irretrievably when the National
Director of Public Prosecution suggests that | as the Minister who has
oversight over him could be obsiructing the administration of justice; when
all that | sought to do is exercise my Constitutibna! and legal' oversight
functions. The Secretary has sought elaboration of this paragraph. | have
explained above that the national director and | had conceptual differences
about his powers and functions as set out in the Constitution and the NPA
Act. In the various engagements between us we could not bridge these

differences and this has led o the breakdown between us.

77. The actions of the National Director as set out above negétively affect the

administration of justice, the fight against crime.

TS 7L A
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| HEREBY CERTIFY THAT THE DEPONENT HAS AGKNOWLEDGED THAT |

SHE KNOWS AND UNDERSTANDS THE CONTENTS OF THIS AFFIDAVIT, @
WHICH WAS SIGNED AND SWORN TO BEFORE ME AT Relomoon THE G-
DAY OF <X0nu 2008, THE REGULATIONS CONTAINED IN
GOVERNMENT NOTICE NO. R 1258 OF 21 JULY 1972, AS AMENDED, AND
GOVERNMENT NOTICE NO. R1648 OF 19 AUGUST 1977, AS AMENDED,
HAVING BEEN COMPLIED WITH.

!
COMMISSIONER OF OATHS

SEGOPOTJE SHEILA MPHAHLELE
Commissioner of Gaths / Practising Attorney
1901 SALU Building
255 Schoeman Street
Pretoria, 0002
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REPORT OF ENQUIRY INTO NDPP

POST - TRC CASES

209 The Government complains that Adv Pikoli’s handling
of the post-Truth and Reconciliation Commission (TRC)
cases did not show the sensitivity to the victims and
an appreciation of the public interest issues that
are mandated by the Prosecution Policy. It is alleged
that the NPA concluded plea bargains with Mr Van der
Merwe and others (the Vlok matter) without discussing
them with the task team or informing the Minister,
“notwithstanding potential impact on national

security”.

210 The evidence tendered in this regard was that of the
DG: Presidency who testified about being poisoned by
the security operatives of the apartheid regime. 1In
substance the DG: Presidency expressed his outrage
about the way in which the plea and sentence
agreements were concluded with the former Minister
Vlok and the other co-accused. The complaint is that
the DG: Presidency expected that that process should
have as 1its purpose the revealing of “the whole
truth” about the clandestine poisoning and how the
institutions of state were used to stifle resistance

against the repressive and racist regime of the past

135
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order. However the prosecutorial guidelines do not
provide for revealing the ‘whole truth’ as a

requirement for prosecuting these cases.

211 The law relating to the plea and sentence agreements
and the prosecution policy regarding the post-TRC
matters does not have as its object revealing “the
whole truth”. What the law provides for is that the
victims of the offence for which a plea and sentence
agreement is to be concluded must be consulted by the
prosecuting authority. On the evidence, the DG:
Presidency was indeed consulted before the plea and
sentence agreements were concluded. There were
concerns articulated by the DG: Presidency about the
nature of the consultation but for the purposes of
this report it is unnecessary to deal with those save
to say that he found the demeanour of the prosecutor
insensitive to his plight as a victim in that case.
This complaint also touches very closely on the
constitutional guarantee of independence of the NPA
to prosecute or not to prosecute, and to do sc

without fear, favour or prejudice.

212 Adv Pikoli says that the role of the inter-
departmental task team was to provide information and

advise the NPA, and that the NPA retained

136
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REPORT OF ENQUIRY INTO NDPP

responsibility for all prosecutorial decisions. He
further states that he kept the Minister fully
briefed of progress with the post-TRC matters, and
wrote to the Minister requesting her assistance in
clarifying the role of the task team. He did not
receive any response from the Minister to this
request. He states that despite representations from
Vlok and Van der Merwe, he refused to grant them
immunity from prosecution and proceeded to charge
them. The prosecution resulted in a plea and sentence

agreement with the accused.

213 Moreover Government has not pursued this complaint.
In closing argument before the enquiry it was stated
on behalf of Government that: "“The TRC and Khampepe
we have not gone into. We have not pursued the TRC
complaint and the Khampepe complaint”. As a result it
is my considered opinion that Government has not made
out a case that Adv Pikoli is not fit for office by

reason of this complaint.
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to allow for a fair, equitable and impartial enquiry.
I also proposed that the process should Dbe
transparent and open subject only to any prevailing
interests of national security as may arise. The
final Rules and Timeframes were then circulated to

the parties on 11 December 2007, and to the media.
26 The Rules provided inter alia that submissions:

26.1 Should include statements on oath by persons who
are able to depose to any factual allegations made

in the submissions; and

26.2 Should be separated into sections for those parts
which are deemed Confidential, Secret or

Classified, and the basis for such classification.

27 Government had classified its original submission
dated 18 October 2007 as “secret” without providing
the basis on which such classification was
determined. By letter of 7 February 2008, Government
conceded that all documents filed in its submissions
were unclassified except for the affidavit by the
Director General of the National Intelligence Agency

(NIA) which was classified as “Top Secret”.

28 The Rules made further provision that after receipt

of the submissions, the Chairperson was authorised to

25
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exhaust all measures reasonable to resolve their
disputes before litigating with one another, must

be respected and adhered to.

VIIT. Most of the complaints directed against Adv Pikoli
relate to events that took place a long time
before his suspension. It is the responsibility of
the Minister to ensure that any transgressions are
addressed at the time. This would avoid festering
misunderstanding and a recurrence of the same

violations.

DR F N GINWALA

4 November 2008
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some water?
ADV PIKOLTI: Yes I am fine.

ADV TRENGOVE : Did she go on at any time to explain

what she meant when she said to you it's all about trust, or
there has been a breakdown of trust?

ADV PIKOLI: No she did not. She did not explain
herself further.

ADV TRENGOVE : Did you believe that there had been a

breakdown of trust between the two of you?
ADV PIKOLTI: No.

ADV TRENGOVE : Did vyou in fact in that meeting

experience any lack of trust between the two of you?
ADV PIKOLT: No.

ADV TRENGOVE: Was there anything else during that

meeting, or was that it?
ADV PIKOLT: Well after that meeting I had to prepare
to have a meeting with the president. So we parted.

ADV TRENGOVE: Your meeting with the president was

arranged for quarter to 8 that night?

ADV PIKOLI: That is correct.

ADV TRENGOVE: Who attended the meeting-?

ADV PIKOLI: It was Rev Chikane and the president.
ADV TRENGOVE: Could you tell us what happened?

ADV PIKOLI: When I got 1into the meeting with the

president and Rev Chikane, perhaps let me, if I am allowed
to, go back to the meeting of the 23rd with the minister.
The earlier meeting with the minister.

ADV TRENGOVE: The meeting that afternoon, the Sunday

afternoon, with the minister?

ADV PIKOLI: The Sunday afternoon meeting. In
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response to the minister, I had said that I am not prepared
to resign for two reasons. (1) because of the rule of law
and the independence of the prosecutors. And furthermore I
indicated to her that I would be lying to the nation if I
were to resign. Because on being asked I would have to say
that I have resigned voluntarily, when in fact this would
have been imposed on me by somebody else, to resign.

I said for those reasons I am not going to resign. So
now when I met the president later that evening, the
president informed me that the minister has already briefed
her on my discussions with her. That 1is my earlier
discussions with the minister and that I have refused to
resign. I confirm that to the president. I said: Yes Mr
President, I refused to resign. And I told the president
why I refused to resign. I gave the president the same
reasons that I gave to the minister. One on the rule of law
and the independence of the prosecutors and also that I will
be lying to the nation, if I were to resign because I will
have to make it out as if it was a voluntary decision.

The president then said to me: Vusi this is all about
interpretation. There's life after this. Do you think if T
were to give you a letter of suspension, you wouldn't change
you mind. I said: No Mr President, I will accept your
decision to suspend me, if that's your intention. And then
the letter was prepared in my presence, the letter of
suspension. I remained with the president in the room,
whilst Rev Chikane was organising the letter to be ready for
signature by the president and then I asked the president:
Mr President can you please tell me why are you suspending

me? The president said: Vusi it's all about interpretations
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and also it's all about the plea bargains.

ADV TRENGOVE: Could you just repeat that. I lost the

first sentence. The president said?

ADV PIKOLI: Well the president said: Vusi this is
all about interpretation and also about the plea bargains
and you entertaining the possibility of granting immunities
to criminals. My response to the president was that: Mr
President I think you are rather on thin ice, because these
issues that you are raising, touch on the core competence of
the NPA. We left it at that. And then the Rev Chikane
brought the letter, the president signed the letter. It was
put in an envelope and I was given the letter and then I
left the residence.

ADV TRENGOVE: Will vyou have a 1look at the letter

please. It is VP1l. He says on the first page, in about the

fifth paragraph:
"Organised crime poses a serious threat to our national
security. While I accept that the Prosecuting
Authority has the discretion to enter into plea bargain
and/or immunity arrangements with alleged offenders,
the public interest must always Dbe considered.
Accordingly in determining what 1s 1in the public
interest before exercising such discretion, the
Prosecuting Authority must necessarily have regard to
the totality of information available to the state."

Do you have any quibble with that paragraph?

ADV PIKOLI: Yes I do have. I can never 1imagine

anything more in the public interest than investigating the

Chief of Police, when the allegations of him being in the

books or in the payroll of organised crime. I don't think
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there is anything more in the public interest than ensuring
that you fully investigate those serious allegations and if
satisfied that there is a case to be met, to charge the
National Commissioner.

ADV TRENGOVE: The president said:

"Such plea bargaining and/or immunity arrangements
cannot be done at the expense of our National
Security."
Did you believe that you had entered into plea bargain or
immunity arrangements at the expense of National Security?
ADV PIKOLT: No.

ADV TRENGOVE: Over the page he recited some provisions

of law and then in the second paragraph said the following:
"The information I have received shows that you have
entertained the granting of immunity to members of
organised crime syndicates 1in instances where the
prosecution of such people would, in the government's
view, be 1in the public interest. In some of these
matters there seems to be no reason why the Prosecuting
Authority would not proceed against all ©persons
implicated in the alleged offences. I have evaluated
the information at my disposal and I have reached the
conclusion that vyou in vyour capacity as National
Director of Public Prosecutions have failed to
appreciate the nature and extent of the threat posed by
members of organised crime syndicates to our National
Security. Such a lack of appreciation in itself
amounts to a threat to our National Security."

Now firstly what did vyou wunderstand to what was the

president talking about? Which dimmunity arrangements did
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