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JUDICIAL COMMISSION OF INQUIRY INTO ALLEGATIONS REGARDING 
EFFORTS OR ATTEMPTS HAVING BEEN MADE TO STOP THE 
INVESTIGATION OR PROSECUTION OF TRUTH AND RECONCILIATION 
COMMISSION CASES (“The Commission”). 
 
 
 
STATEMENT OF ADVOCATE MOKOTEDI JOSEPH MPSHE IN RESPONSE 
TO A NOTICE IN TERMS OF RULE 3.3 OF THE RULES OF THE JUDICIAL 
COMMISSION OF INQUIRY INTO ALLEGATIONS REGARDING EFFORTS OR 
ATTEMPTS HAVING BEEN MADE TO STOP THE INVESTIGATION OR 
PROSECUTION OF TRUTH AND RECONCILIATION COMMISSION CASES.  
 

INTRODUCTION 

1 I am an adult male South African and an advocate of the High Court of South 

Africa having been admitted on 29 January 1991. I am a member of the 

Pretoria Society of Advocates (“PSA”). 

2 In 1998, I joined the National Prosecuting Authority (“NPA”) as a Director of 

Public Prosecutions in the KwaZulu-Natal (“KZN”) Province. 

3 At this time, I was attached to the Truth and Reconciliation Commission 

(“TRC”) as Chief Evidence Leader, handled TRC amnesty cases, and 

scheduled all Amnesty Committee hearings. 

4 In April 2002, I was transferred to the office of the Director of Public 

Prosecutions (“DPP”) in Pretoria where I remained until May 2006. 

5 In May 2006, I was appointed to the position of Deputy National Director of 

Public Prosecutions (“DNDPP”) and was responsible for the National 

Prosecution Services (“NPS”).  
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6 While I held the position of DNDPP, I served as the Acting National Director of 

Public Prosecutions (“Acting NDPP”) from 23 September 2007 to 30 

November 2009, and I took early retirement from the NPA during or about 

February 2010. My appointment as ANDPP was pursuant to the suspension 

of Advocate Vusi Pikoli as NDPP on the same date. 

7 Unless the context indicates otherwise, the facts deposed to in this statement 

fall within my personal knowledge and are true and correct. 

PURPOSE OF THIS STATEMENT 

8 This statement is submitted in response to the Commission’s Notice in terms 

of Rule 3.3 of the Rules of the Judicial Commission of Inquiry into Allegations 

Regarding Efforts or Attempts Having Been Made to Stop the Investigation or 

Prosecution of Truth and Reconciliation Commission Cases (“the 

Commission”) dated 8 October 2025.  

MY ROLE IN THE TRC 

9 Before joining the TRC, I practiced as a junior counsel in Pretoria.  I was then 

approached by Mr Dumisa Ntsebeza, who informed me that the late 

Archbishop Desmond Tutu wished to meet with me. Mr. Ntsebeza was at the 

time the head of TRC investigations, if my memory serves me well. 
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10 I duly travelled to Cape Town, where I met with the late Archbishop Desmond 

Tutu and other TRC Commissioners. I was offered the role of the National Co-

ordinator and Chief Evidence Leader in the Amnesty Unit.  

11 I commenced serving on the Amnesty Committee on or about October 1997. 

The Amnesty Unit considered applications for amnesty from all those who 

participated in human rights violations during apartheid era.  

MY APPOINTMENT AS THE DIRECTOR OF PUBLIC PROSECUTIONS 

(KWAZULU-NATAL) 

12 While at the TRC, I was approached by the then Minister of Justice, Dullah 

Omar, and informed that my services were required as the Director of Public 

Prosecutions (“DPP”) for the Province of KwaZulu-Natal (“KZN”).  

13 Thereafter, I was contacted by the office of the NDPP, which office facilitated 

my appointment to the position of DPP for the Province of KZN. I was stationed 

in Pietermaritzburg from about 1998 to about 2002. 

14 As DPP, I was responsible for prosecutions in the Province. This entailed the 

appointment of prosecutors and working with deputy directors in the Province, 

all of whom reported to me. 

15 While I was DPP for KZN, I did not come across any matters that related to 

the TRC. 
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16 I was then transferred to serve as the DPP in Pretoria from April 2002 until 

May 2006. 

MY ROLE AS THE DEPUTY NATIONAL DIRECTOR OF PUBLIC 

PROSECUTIONS 

17 In May 2006, I was appointed to the position of Deputy National Director of 

Public Prosecutions (“DNDPP”). In this position, I was responsible for the 

National Prosecution Service (“NPS”) and was based at the Head Office in 

Pretoria. 

18 My role as Head of the NPS involved taking charge of prosecutions in the 

country, managing all the DPPs who reported to me in all provinces. I reported 

to the NDPP about matters pertaining to prosecutions.  

19 During my time as the DNDPP, I was not involved in any TRC matters.  These 

were dealt with by Mr Ngcuka, who was the NDPP, and Dr Ramaite, the 

Special Deputy National Director  (“SNDP”) responsible for the Priority Crimes 

Litigation Unit (“PCLU”). 

20 I served as the DNDPP until 23 September 2007, when I was appointed as the 

Acting NDPP. This was upon the suspension of Advocate Vusi Pikoli as NDPP. 
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MY APPOINTMENT AS THE ACTING NDPP 

21 During my tenure as Acting NDPP, I engaged from time to time with the 

following persons and structures whose relevance appears later in this 

statement :  

21.1 Senior officials within the Justice, Crime Prevention and Security 

Cabinet coordination structures (“the JCPS Cluster”), through which 

the NPA, SAPS, and the Department of Justice and Constitutional 

Development (“the Department of JCD”) ordinarily interfaced on 

operational matters requiring interdepartmental coordination. 

21.2 Mr Simelane, who then served as the Director General of the 

Department of Justice and Constitutional Development (from around 

June 2005 to about September 2009). 

21.3 The interdepartmental task team (“the ITT” or “the Task Team”) which 

was established to facilitate coordination between SAPS and the NPA 

in relation to TRC-related investigations and prosecutions. 

21.4 The Minister of Justice and Constitutional Development. 

22 When I assumed my role as the Acting NDPP, the PCLU, which handled the 

TRC matters, reported to Dr. Ramaite, who served as the Special Deputy 

National Director. 

23 Adv. Ackermann, was the head of the PCLU,working with Adv. MacAdam, as 

the Deputy Head. Dr. Pretorius was the other member and they were later 
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joined by Mr. Shaun Abrahams. Adv. MacAdam was, however, from time to 

time, involved in special projects such as prosecuting the nuclear case and 

representing the NPA in the Financial Action Task Force (“FATF”). Advocate 

MacAdam returned  from the FATF in June 2008 to assume the operational 

management functions and responsibilities of TRC matters within the PCLU. I 

detail  below the management  and operationa structure of TRC matters during 

my tenure. 

24 I left the position of Acting Director of National Public Prosecutions (“ANDPP”) 

in December 2009, when Mr Menzi Simelane was appointed to the position of 

NDPP, and reverted to my position as DNPP responsible for the NPS. 

RESPONSE TO THE ALLEGATIONS CONCERNING ME 

25 I now turn to address the allegations that have been made against me 

regarding the management of TRC matters by the NPA, during my term as the 

Acting NDPP. 

26 The Rule 3.3 Notice served on me records, inter alia, allegations to the 

following effect, and to which I respond as follows: 

26.1 That soon after Mr. Vusumzi Patrick Pikoli’s suspension on 23 

September 2007,I relieved Advocate Anton Ackermann of his duties in 

relation to the TRC cases, and that Advocate Ackermann attributes 

that to political instruction. 

26.2 That there was little or no work on TRC cases during 2008. 
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26.3 That in early 2009, I summoned Advocate MacAdam  to my office, 

showed him a letter from SAPS indicating that SAPS was withdrawing 

from the Inter Departmental Task Team, asked him to negotiate with 

SAPS to investigate TRC cases, and told him to take over the TRC 

cases. 

27 I respond to these allegations below: 

AD PARAGRAPHS 271  THE RULE 3.3 NOTICE 

The allegation that I relieved Advocate Ackermann of his duties in relation to 

the TRC. 

28 In his affidavit, Adv. Ackermann alleges that shortly after Mr Pikoli’s 

suspension on 23 September 2007, I immediately assumed the position of 

Acting NDPP, and I summoned him to my office and advised him that he was 

relieved of his duties in relation to TRC cases with immediate effect. This is 

incorrect. While I confirm that I relieved Adv. Ackermann of his operational 

functions and responsibilities in relation to TRC matters, this did not happen 

immediately after my appointment, and the suspension of Adv. Pikoli. I also 

explain below the reason and context within which I relieved Mr. Ackermann 

of his operational functions and responsibilities in relation to TRC matters. 

29 Soon after my appointment as NDPP, I held briefings with various 

stakeholders, including those that were responsible for TRC matters as 

mentioned in paragraph 21 above. During these engagements, it had become 
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apparent to me that there was much acrimony directed towards Adv. 

Ackermann and his management of TRC matters. In my opinion, these were 

personality issues. Further, during or about November 2007, I received 

information concerning a complaint lodged by Reverend Frank Chikane, who 

was the Director General of the Presidency. Reverend Chikane had been a 

complainant in the matter of State v Van der Merwe and Others. This matter 

concerned the poisoning and attempted murder by security police of Reverend 

Chikane by the accused. Mr Ackermann was the prosecutor in the matter. I 

attach hereto, marked annexure “MJM1”, a copy of Reverend Chikane’s 

complaint to the Minister of Justice and Constitutional Development, Ms 

Bridget Mabandla,MP. After reading the complaint and considering relevant 

material  including the plea agreement and the press statement issued by the 

accused after the conclusion of their case,  I became concerned that the 

operational management of the functions and responsibilities of TRC matters 

by Mr. Ackermann had become untenable because of tensions between him 

and the stakeholders mentioned in paragraph 21 above. I attach hereto 

marked “MJM1A”.  

30  I fully supported Mr. Ackermann in his response to the complaint, as is fully 

set out in my letter to Minister Mabandla; but the perception of him by 

stakeholders and the acrimony directed against him remained; and this would 

in my considered view compromise the necessary cooperation between the 

PCLU and the stakeholders with whom he was required to interphase in his 

work relating to TRC matters.  Accordingly, and with effect from November 

2007, I deemed it prudent to relieve Mr. Ackermann from TRC-related duties 
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and responsibilities. I was however confident that this could be done without 

compromising the work on TRC matters as Advocate Chris MacAdam would 

take over the TRC operational management and responsibilities as soon as 

he finished his FATF project. I attach hereto my letter dated 24 January 2008 

marked as annexure “MJM2” addressed to Minister Mabandla, wherein I 

confirmed Mr Ackermann’s removal and addressed the complaint against Mr. 

Ackermann by Reverend Frank Chikane.  

31 I refer to an internal memorandum dated 05 June 2008 addressed by Adv. 

Ackermann to Dr. Ramaite, then Deputy National Director of Public 

Prosecutions, the subject matter of which is the TRC Task Team. In that 

memorandum, Adv. Ackermann refers to a meeting between him, Adv. 

MacAdam and Dr. Ramaite, which concerned new internal arrangements and 

allocation of functions and responsibilities for TRC matters; and confirms the 

following: 

• That Adv. MacAdam, who had now returned from the FATF, will supervise 

and manage Adv. Mhaga  

• That Adv. MacAdam will attend all meetings of the Task Team, and 

attention will be paid to all investigations registered to date, and in that 

regard, Dr. Bukau will also be co-opted to deal with certain matters  

• That prosecutors will not perform functions that will usurp the duties of the 

SAPS and NIA  
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• That the PCLU, as contemplated by the guidelines, will be responsible for 

operational management of TRC matters under the supervision of Dr. 

Ramaite and that of the NDPP. 

• The memorandum deals with TRC matters, such as the Pebco Three 

case. I attach a copy of the internal memorandum marked “MJM3A, 

MJM3B, MJM3C, MJM3D”. It is noted that these internal arrangements 

concerning TRC matters were being implemented under the overall 

supervision of Mr. Ackermann.  

32 I refer to an internal memorandum dated 9 June 2008 addressed to me by 

Adv. MacAdam, relating to TRC cases wherein he discusses the NPA annual 

plan that required the PCLU to formulate an action plan for the prompt and 

effective disposal of TRC cases, Adv. MacAdam in the internal memorandum 

that as a consequence of the action plan decision, Adv. Ackermann and him 

had meetings with Adv. Mzinyathi and Dr. Ramaite, pursuant to which an 

agreement was reached that Adv. MacAdam should attend the Task Team 

meetings as well as any strategic discussions involving Dr. Ramaite and I. I 

attach a copy of the memo marked annexure “MJM3E” 

33 The next email is dated 09 July 2008, it is from Ms Helena Zwart, who was an 

assistant in the office of Adv Ackermann and Adv. MacAdam. Its subject matter 

is also TRC matters and is addressed to Adv. Ackermann. The email lists 

several TRC matters which Adv. MacAdam requests Adv. Ackermann to 

address during his absence the following week. I attach the email marked as 

annexure “MJM4”.  
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34 The next memorandum is dated 01 October 2008 from Adv. MacAdam 

addressed to Dr. Ramaite and copied to Adv. Ackermann, and deals with the 

TRC case of Dr. Anton Lubowski. I attach the email as annexure “MJM5”. 

35 On 10 December 2008, Adv. MacAdam addressed an email to Dr. Ramaite, in 

which Adv. Ackermann is copied, and the email reports on TRC issues of the 

year 2008, and notes that the majority of matters referred to therein can only 

be taken forward with the assistance of SAPS and NIA. It further recommends 

that, as a matter of urgency in 2009, a meeting should be set up with the acting 

NDPP Adv. Ackermann and Adv MacAdam to obtain the NDPP’s approval on 

the way forward. I attach a copy of the email marked “MJM6”. 

36 The memoranda referred to above are a contemporaneous record and reflect 

that Adv. Ackermann was months after my appointment as ANDPP, allocating 

operational management functions and responsibilities relating to TRC 

matters: This after consultation with Dr. Ramaite, who was the DNPP 

responsible for the PCLU and TRC matters. Mr Ackermann therefore retained 

his supervisory role over the staff dealing with TRC matters within the PCLU. 

I had no objections to this arrangement.  

THE TRC PORTFOLIO AND ROLE ALLOCATION (AD PARAGRAPH 302 OF 

RULE 3.3 NOTICE) 

37 I deny that I stopped or intended to stop the investigation or prosecution of 

TRC matters, whether by instructions, policy formulation, or any stratagem; or 
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that I acted on any improper political instruction, or that I participated in any 

collusion to suppress the investigation and prosecution of TRC matters. 

38 I have already explained that I did not engage in any matters relating to the 

TRC which were being considered by the PCLU. 

39 While I was Acting NDPP, I had no reason to believe that there was any 

interference with prosecutorial discretion. This is supported by reports that 

were tabled at meetings I attended with the leaders of various units, including 

the PCLU. To the extent that there were delays, inactivity, or limited progress 

in any matter during my tenure as the Acting NDPP, those circumstances must 

be understood against the practical constraints that existed at the time. The 

prosecution of complex historical matters is ordinarily dependent on complete 

investigation dockets, the identification and location of witnesses, sufficient 

admissible evidence, and the ability of the investigative authorities to prioritise 

and execute the required investigative steps. Challenges in interdepartmental 

cooperation and coordination may therefore have affected capacity and timing. 

Those constraints do not, without more, amount to interference with 

prosecutorial discretion. There were however constraints regarding the 

availability of investigators because the SAPS management and the NPA 

differed in the interpretation of each other’s roles in the implementation of the 

NPA Policy and Guidelines. 
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TRC CASES DURING 2008 (AD PARAGRAPH 305) 

40 The rule 3.3 notice records an allegation that little or no work was done on 

TRC cases during 2008. 

41 I do not accept that the position can properly be reduced to a simple assertion 

that “no work” was done or that matters were “left unattended.” The available 

contemporaneous documentary record reflects internal management and 

supervision arrangements concerning TRC matters within the PCLU during 

2008, including the arrangements recorded in MJM3 annexed above. 

42 I further record that any material progress in TRC prosecutions depended on 

investigative cooperation, docket readiness, and resourcing, all of which were 

not within the unilateral control of the NPA. 

43 To the extent that it is contended that any alleged inactivity in 2008 is itself 

proof of intentional suppression or collusion, I deny that inference. 

44 I dispute that it is factually correct or that it can be assumed that little or no 

work was carried out by the NPA, SAPS, or DSO on the TRC cases during 

2008. I have referred above to internal memoranda from “MJM3 to MJM7” as 

examples showing that work was being done during 2008 regarding TRC 

matters. These are merely examples and are not exhaustive. In addition to 

that, I attach my report to then Minister of Justice and Constitutional 

Development of the TRC work that was done during the relevant period, 

marked as Annexure “MJM7”. I also attach hereto a memorandum marked 
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“MJM8” dated 28 May 2009 addressed to Minister Jeff Radebe in which I 

report on the Pebco three matter. The last page of the memorandum is 

however missing and will be furnished as soon as I find it.  

CONCLUSION 

45 For the reasons set out above, I deny that I did anything to stop, suppress, or 

improperly interfere with TRC-related investigations or prosecutions. 

46 I have responded to the allegations in the rule 3.3 notice as fully as I am 

presently able to do so on my personal knowledge and on the documents 

presently available to me.  

47 From my knowledge and involvement in TRC matters, I deny that there was 

any political suppression or interference with prosecuting any TRC related 

matters. 

 

     MOKOTEDI JOSEPH MPSHE 
 
       18 March 2026 
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PROCLAMATION NOTICE 264 OF 2025

Proclamations • Proklamasies

PROCLAMATION 
by the 

PRESIDENT of the REPUBLIC of SOUTH AFRICA 
 

No. R.     , 2025 
 
JUDICIAL COMMISSION OF INQUIRY TO INQUIRE INTO ALLEGATIONS REGARDING 
EFFORTS OR ATTEMPTS HAVING BEEN MADE TO STOP THE INVESTIGATION OR 
PROSECUTION OF TRUTH AND RECONCILIATION COMMISSION CASES 
 
In terms of section 84(2)(f) of the Constitution of the Republic of South Africa, 1996, I hereby 
appoint a Judicial Commission of Inquiry to investigate allegations of whether efforts or 
attempts were made to stop the investigation or prosecution of the Truth and Reconciliation 
Commission cases with the terms of reference in the Schedule attached hereto and appoint 
the Honourable Madam Justice S Khampepe as its Chairperson and the Honourable Mr Justice 
F D Kgomo and Adv A Gabriel, SC, as members of the Commission. 
 
Given under my Hand and the Seal of the Republic of South Africa at Pretoria this 26th day of 
May Two thousand and twenty-five. 
 
Mr CM Ramaphosa 
President  
 
By Order of the President-in-Cabinet:  
 
Ms MT Kubayi 
Minister of the Cabinet  
 
 
 

SCHEDULE 

TERMS OF REFERENCE 
OF THE 

JUDICIAL COMMISSION OF INQUIRY TO INQUIRE INTO ALLEGATIONS REGARDING 
EFFORTS OR ATTEMPTS HAVING BEEN MADE TO STOP THE INVESTIGATION OR 

PROSECUTION OF TRUTH AND RECONCILIATION COMMISSION CASES 
 
A Judicial Commission of Inquiry (“the Commission”) is hereby appointed in terms of section 
84(2)(f) of the Constitution of the Republic of South Africa, 1996.  The Commission is 
appointed to investigate matters of public and national interest concerning allegations 
regarding efforts or attempts having been made to stop the investigation or prosecution of 
Truth and Reconciliation Commission (“TRC”) cases. 

1. The Commission must, in relation to the period since 2003, inquire into, make findings, 
report on and make recommendations concerning the following, guided by the Constitution, 
relevant legislation, policies and guidelines— 
1.1 whether, why, and to what extent and by whom, efforts or attempts were made to 

influence or pressure members of the South African Police Service or the National 
Prosecuting Authority to stop investigating or prosecuting TRC cases; 

1.2 whether any members of the South African Police Service or the National Prosecuting 
Authority improperly colluded with such attempts to influence or pressure them; and 

1.3 whether any action should be taken by any Organ of State, including possible further 
investigations to be conducted or prosecutions to be instituted, where appropriate, of 
persons who may have acted unlawfully by— 
1.3.1 attempting to influence or pressure members of the South African Police 

Service or the National Prosecuting Authority to stop investigating or 
prosecuting TRC cases; or 
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1.3.2 members of the South African Police Service or the National Prosecuting 
Authority colluded with or succumbed to attempts to influence or pressure 
such members to stop investigating or prosecuting TRC cases; and 

1.4 whether, in terms of the law and fairness, the payment of any amount in constitutional 
damages to any person is appropriate.  

 
2. Interested parties in the Commission, include the following parties: 

2.1 The parties in the application proceedings under North Gauteng Division of the High 
Court, Pretoria, in the case of L B M Calata and 22 Others v the Government of the 
Republic of South Africa and 5 Others (case number 2025-005245); and 

2.2 families of or victims in TRC cases, other than those applicants referred to in 
subparagraph 2.1, who have a substantial interest in the matter set out in paragraph 
1, and who are admitted as parties in the Commission under the regulations that are 
made under the Commissions Act, 1947 (Act No. 8 of 1947).     

  
3. These Terms of Reference may be added to, varied or amended by proclamation from time 

to time. 
 
4. The Commissions Act, 1947, shall apply to the Commission, subject to such amendments, 

including amendments in relation to the Terms of Reference of the Commission, and 
exemptions as may be specified by proclamation from time to time. 

 
5. Regulations may be made, after consultation with the Chairperson of the Commission, in 

terms of the Commissions Act, 1947, and shall apply to the Commission in order to enable 
the Commission to conduct its work meaningfully and effectively and to facilitate the 
gathering of evidence by conferring on the Commission powers as necessary, including the 
power to enter and search premises, secure the attendance of witnesses and compel the 
production of documents. 

 
6. The Commission shall where appropriate, refer any matter for prosecution, further 

investigation or the convening of a separate enquiry to the appropriate law enforcement 
agency, government department or regulator. 

 
7. The Commission must— 

7.1 complete its work within a period of 180 days from the date of this proclamation; and 
7.2 submit its report to the President within 60 days after the date on which the Commission 

completed its work. 
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PROKLAMASIE 
van die 

PRESIDENT van die REPUBLIEK van SUID-AFRIKA 
 

No. R.     , 2025 
 
REGTERLIKE KOMMISSIE VAN ONDERSOEK TEN EINDE ONDERSOEK IN TE STEL NA 
BEWERINGS VAN POGINGS WAT GEMAAK IS OM DIE ONDERSOEK OF VERVOLGING 
VAN DIE WAARHEIDS-EN-VERSOENINGSKOMMISSIE SAKE TE STOP 
 
Ingevolge artikel 84(2)(f) van die Grondwet van die Republiek van Suid-Afrika, 1996, stel ek 
hierby ‘n Regterlike Kommissie van Ondersoek aan ten einde ondersoek in te stel na 
bewerings van pogings wat gemaak is om die ondersoek na of vervolging van die Waarheids-
en-Versoeningkommissie sake te stop, met die opdrag in die Bylae en stel ek hierby die Agbare 
Regter S Khampepe as Voorsitter en die Agbare Regter F D Kgomo en Adv A Gabriel, SC, as 
lede van die Kommissie, aan. 
 
Gegee onder my Hand en die Seël van die Republiek van Suid-Afrika te Pretoria op hede die 
26ste dag van Mei Twee duisend vyf-en-twintig. 
 
Mr CM Ramaphosa 
President  
 
Op Las van die President-in-Kabinet:  
 
Ms MT Kubayi 
Minister van die Kabinet  
 

 
 

BYLAE 
OPDRAG 
VAN DIE 

REGTERLIKE KOMMISSIE VAN ONDERSOEK TEN EINDE ONDERSOEK IN TE STEL 
NA BEWERINGS VAN POGINGS WAT GEMAAK IS OM DIE ONDERSOEK OF 

VERVOLGING VAN WAARHIEDS-EN-VERSOENINGSKOMMISSIE SAKE TE STOP 
 

‘n Regterlike Kommissie van Ondersoek (“die Kommissie”) word hierby ingevolge artikel 
84(2)(f) van die Grondwet van die Republiek van Suid-Afrika, 1996, aangestel.  Die Kommissie 
word aangestel ten einde aangeleenthede van openbare en nasionale belang te ondersoek 
met betrekking tot bewerings van pogings wat gemaak is om die ondersoek of vervolging van 
Waarheids-en-Versoeningskommissie (“WVK”) sake te stop. 

1. Die Kommissie moet, met betrekking tot die tydperk sedert 2003, ondersoek instel na, 
bevindings maak, verslag doen oor en aanbevelings maak met betrekking tot die 
volgende, met inagneming van die Grondwet, toepaslike wetgewing, beleid en riglyne— 
1.1 of, hoekom, en die mate woortoe en deur wie, pogings aangewend is om invloed of 

druk te plaas op lede van die Suid-Afrikaanse Polisiediens of Nasionale 
Vervolgingsgesag om ondersoek of vervolging van WVK sake te stop; 

1.2 of, enige lede van die Suid-Afrikaanse Polisiediens of die Nasionale 
Vervolgingsgesag onbehoorlik met sodanige pogings om hulle te beïnvloed of druk 
op hulle te plaas, saamgewerk het; en 

1.3 of, enige stappe deur ‘n Staatsorgaan geneem moet word, met inbegrip van 
moontlike verdere ondersoeke gedoen moet word of vervolgings ingestel moet 
word, waar toepaslik, of persone wat onregmatig mag opgetree het deur— 
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1.3.1 gepoog het om invloed of druk op lede van die Suid-Afrikaanse Polisiediens 
of die Nasionale Vervolgingsgesag te plaas om die ondersoek of vervolging 
van WVK sake te stop; of 

1.3.2 lede van die Suid-Afrikaanse Polisiediens of die Nasionale 
Vervolgingsgesag saamgewerk het met of oorgegee het aan pogings om 
sodanige lede te beïnvloed of druk op hulle te plaas om die ondersoek of 
vervolging van WVK sake te stop; en 

1.4 of, ingevolge die reg en regverdigheid, die betaling van enige bedrag vir 
grondwetlike skade aan enige persoon na behore is.  

 
2. Belanghebbende partye in die Kommissie, met inbegrip van die volgende partye: 

2.1 Die partye in die aansoek verrigtinge in die Noord-Gauteng Afdeling van die Hoë Hof, 
Pretoria, in die saak van L B M Calata and 22 Others v the Government of the 
Republic of South Africa and 5 Others (saak nommer 2025-005245); en 

2.2 families van of slagoffers in WVK sake, anders as daardie applikante in subparagraaf 
2.1 bedoel, wat ‘n substansiële belang in die aangeleentheid in paragraaf 1 
uiteengesit het, en wat as partye in die Kommissie togelaat is kragtens die regulasies 
wat kragtens die Kommissiewet, 1947 (Wet No. 8 van 1947), gemaak is.     

  
3. Hierdie Opdrag kan, van tyd tot tyd, aangevul, verander of gewysig word by proklamasie. 
 
4. Die Kommissiewet, 1947, is van toepassing op die Kommissie, behoudens sodanige 

wysigings met betrekking tot die Opdrag van die Kommissie, en vrystellings as wat, van tyd 
tot tyd, by proklamasie gespesifiseer word. 

 
5. Regulasies kan gemaak word, na oorleg met die Voorsitter van die Kommissie, ingevolge 

die Kommissiewet, 1947, wat op die Kommissie van toepassing is, ten einde die Kommissie 
in staat te stel om sy werk behoorlik en effektief te kan doen en om die insamel van getuienis 
te vergemaklik deur om op die Kommissie die bevoegdhede op te lê as wat nodig mag 
wees, met inbegrip van die bevoegdheid om persele te betree en deursoek, die bywoning 
van getuies te verseker en om die oorlegging van dokumente te vereis. 

 
6. Die Kommissie moet, waar toepaslik, enige aangeleentheid vir vervolging, verdere 

ondersoek of vir byeenroeping van ‘n afsonderlike ondersoek, na die toepaslike 
wetstoepassingsagentskap, Staatsdepartement of reguleerder verwys. 

 
7. Die Kommissie moet sy— 

7.1 werk binne 180 dae vanaf die datum van hierdie proklamasie voltooi; en 
7.2 verslag binne 60 dae nadat die Kommissie se werk voltooi is, aan die President 

oorhandig. 
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387APPENDIX A

PROSECUTING POLICY AND DIRECTIVES RELATING TO THE
PROSECUTION OF OFFENCES EMANATING FROM CONFLICTS OF THE
PAST AND WHICH WERE COMMITTED ON OR BEFORE 11 MAY 1994

A. INTRODUCTION

1. It is recorded that:

(a) Not all persons who committed crimes before 11 May 1994 and which
emanate from conflicts of the past applied for or were granted amnesty
during the TRC process (“the designated cases”).

(b) It is necessary to set out procedures in terms of which the designated cases
can be dealt with by the prosecution authorities.

(c) A continuation of the amnesty process of the TRC cannot be considered as
this would constitute an infringement of the Constitution, especially as it
would amount to a suspension of victims’ rights and would fly in the face of
the objectives of the TRC process. The question as to the prosecution or not
of persons, who did not take part in the TRC process, is left in the hands of
the National Prosecuting Authority (NPA) as is normal practice.

(d) As part of the normal legal processes and in the national interest, the NPA,
working with the Intelligence Agencies, will be accessible to those persons
who wish to enter into agreements that are standard in the normal execution
of justice and the prosecuting mandate, and which are accommodated in our
legislation.

2. In view of the above, prosecuting policy, directives and guidelines are required in
respect of the designated cases that reflect and attach due weight to the following:

(a) The Human Rights culture which underscores the Constitution and the
status accorded to victims in terms of the TRC and other legislation.

(b) The constitutional right to life.

(c) The non-prescriptivity of the crime of murder.

(d) The recommendation by the TRC that the NPA should consider
prosecutions for persons who failed to apply for amnesty or who were
refused amnesty.
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(e) The dicta of the Constitutional Court to the effect that the NPA represents
the community and is under an international obligation to prosecute crimes
of apartheid. (See The State v Wouter Basson CCT 30/03.).

(f) The constitutional obligation on the NPA to exercise its functions without
fear, favour or prejudice (section 179 of the Constitution).

(g) The legal obligations placed on the NPA in terms of its enabling legislation,
in particular the provisions relating to the formulation of prosecuting criteria
and the right of persons affected by decisions of the NPA to make
representations, and for them to be dealt with.

(h) The existing prosecuting policy and general directives or guidelines issued
by the National Director of Public Prosecutions (NDPP) to assist
prosecutors in arriving at a decision to prosecute or not.

3. The existing legislation and normal processes referred to in Al(d) above include
the following:

(a) The NPA has a general discretion not to prosecute in cases where a prima
facie case has been established. The factors to be considered include the 
following:

(i) The fact that the victim does not desire prosecution.

(ii) The severity of the crime in question.

(iii) The strength of the case.

(iv) The cost of the prosecution weighed against the sentence likely to be
imposed.

(v) The interests of the community and the public interest.

In the event of the NPA declining to prosecute in such an instance, such a
person is not protected against a private prosecution or civil liability.

(b) Section 204 of the Criminal Procedure Act, 1977 (Act No. 51 of 1977),
which provides that a person who is guilty of criminal conduct may testify
on behalf of the State against his or her co-conspirators and if the Court
trying the matter finds that he or she testified in a satisfactory manner, grant
him or her indemnity from prosecution. No indemnity from private
prosecution or civil liability is obtained.

(c) Section 105A of the Criminal Procedure Act, 1977, which makes provision
for a person who has committed a criminal offence to enter into a mutually
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389acceptable guilty plea and sentence agreement with the NPA. No indemnity
from private prosecution or civil liability is obtained.

(d) Section 179(5) of the Constitution, in terms of which the NDPP may review
a decision to prosecute or not to prosecute.

4. Therefore, in light of the equality provisions in our Constitution and the equality
legislation, it is important to deal with the designated cases on a rational, uniform
and effective basis in terms of specifically defined prosecutorial policies, directives 
and guidelines.

B. PROCEDURAL ARRANGEMENTS WHICH MUST BE ADHERED TO IN
THE PROSECUTION PROCESS IN RESPECT OF CRIMES ARISING
FROM CONFLICTS OF THE PAST

The following procedure must be strictly adhered to in respect of the designated
cases:

1. A person who faces possible prosecution in a designated case and who wishes to
enter into arrangements with the NPA as contemplated in paragraph A3(a)-(c)
above (the Applicant), must submit a written sworn affidavit or solemn affirmation
to the NDPP containing such representations.

2. The NDPP must confirm receipt of the affidavit or affirmation and may request
further particulars by way of a written sworn affidavit or solemn affirmation from
the Applicant. The Applicant may also mero moto submit a further written sworn
affidavit or solemn affirmation to the NDPP containing representations.

3. Subject to B6 and B7 below, the Priority Crimes Litigation Unit (PCLU) in the
Office of the NDPP shall be responsible for overseeing investigations and
instituting prosecutions in all designated cases.

4. The regional Directors of Public Prosecutions must refer all prosecutions in
designated cases with which they are or may be seized, immediately to the Office
of the NDPP.

5. The PCLU shall be assisted in the execution of its duties by a senior designated
official from the Detective Division of the South African Police Service and the
NPA’s Directorate of Special Operations.

6. The NDPP must approve all decisions to continue an investigation or prosecution
or not, or to prosecute or not to prosecute in designated cases.

7. The NDPP. must also be consulted in respect of and approve any offer to an
Applicant in designated cases relating to the bestowing of the status of a section
204 witness and all section 105A plea and sentence agreements.
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390
8. The NDPP may obtain the views of any private or public person or institution, our

intelligence agencies and the Commissioner of the South African Police Service,
and must obtain the views of any victims, as far as is reasonably possible, before
arriving at a decision in terms of B6 and B7 above.

9. The NDPP must take all reasonable steps to make contact with victims and to
ensure that they are legally assisted when making their representations.

10. A decision of the NDPP not to prosecute any designated case and the reasons for
that decision must be made public.

11. In accordance with section 179(6) of the Constitution, the NDPP must inform the
Minister for Justice & Constitutional Development of all decisions taken or
intended to be taken in respect of this prosecuting policy relating to designated
cases.

12. The NDPP may make public statements on any matter arising from this policy
relating to conflicts of the past, where such statements are necessary in the interests
of good governance and transparency, but only after informing the Minister for
Justice and Constitutional Development thereof.

13. The institution of any prosecution in terms of this policy relating to conflicts of the
past would not deprive the accused from making further representations to the
NDPP requesting the NDPP to withdraw the charges against him or her. These
representations would be considered according to the NPA prosecuting policy,
directives, guidelines and established practice. The victims must, as far as
reasonably possible, be consulted in any such further process and be informed,
should the accused’s representations be successful.

14. The NDPP may provide for any additional procedures.

15. All state agencies, in particular those dealing with the prosecution of alleged
offenders and those responsible for the investigation of offences, must be requested
not to use any information obtained from an alleged accused person during this
process in any subsequent criminal trial against such a person. Whatever the
response of such agencies may be to this request, the NPA records that its policy in
this regard is not to make use of such information at any stage of the prosecuting
process, especially not to present it in evidence in any subsequent criminal trial
against such person.
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c. CRITERIA GOVERNING THE DECISION TO PROSECUTE OR NOT TO
PROSECUTE AND TO OFFER THE STATUS OF A SECTION 204
WITNESS IN CASES RELATING TO CONFLICTS OF THE PAST

391

The general criteria set out in paragraph 4 of the Prosecuting Policy of the NPA,
must, in a balanced way, be applied by the NDPP before reaching a decision
contemplated in section A3 (a) and A3(b) above in a designated case.

D. CRITERIA GOVERNING THE DECISION TO OFFER A SI 05A PLEA AND
SENTENCE AGREEMENT TO PERPETRATORS OF CRIMES
RELATING TO CONFLICTS OF THE PAST

Apart from the general criteria set out in paragraph 4 of the Prosecuting Policy of
the NPA, the following criteria must, in a balanced way, be applied by the NDPP
before reaching a decision whether to enter into a plea and sentence agreement in
respect of a designated case:

(a) Whether the alleged offender has made a full disclosure of all relevant facts,
factors or circumstances to the alleged act, omission or offence.

(b) Whether the alleged act, omission or offence is an act associated with a
political objective committed in the course of conflicts of the past. In
reaching a decision in this regard the following factors must be considered:

(i)  The motive of the person who committed the act, ommission or
offence.

(ii) The object or objective of the act, omission or offence, and in
particular whether the act, omission or offence was primarily
directed at a political opponent or State property or personnel or
against private property or individuals.

(iii) Whether the act, omission or offence was committed in the
execution of an order of, or on behalf of, or with the approval of, the
organisation, institution, liberation movement or body of which the
person who committed the act was a member, agent or a supporter.

(iv) The relationship between the act, omission or offence and the
political objective pursued, and in particular the directness and
proximity of the relationship and the proportionality of the act,
omission or offence to the objective pursued, but does not include
any act, omission or offence committed—

(aa) for personal gain; or
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(bb) out of personal malice, ill-will or spite, directed against the
victim of the act or offence committed.

(c) The degree of co-operation on the part of the alleged offender, including the
alleged offenders endeavours to expose—

(i) the truth of the conflicts of the past, including the location of the
remains of victims; or

(ii) possible clandestine operations during the past years of conflict,
including exposure of networks that operated or are operating
against the people, especially if such networks still pose a real or
latent danger against our democracy.

(d) The personal circumstances of the alleged offender, in particular—

(i) the credibility of the alleged offender;

(ii) the alleged offender's sensitivity to the need for restitution;

(iii) the degree of remorse shown by the alleged offender and his or her
attitude towards reconciliation;

(iv) renunciation of violence and willingness to abide by the Constitution
on tire part of the alleged offender; and

(v) the degree of indoctrination to which the alleged offender was
subjected.

(e) Whether the offence in question is serious.

(f) The extent to which the plea and sentence agreement may contribute to,
facilitate or undermine our national project of nation-building through
transformation, reconciliation, development and reconstruction within and
of our society.

(g) Whether entering into a plea and sentence agreement may avoid further or
renewed traumatisation of victims and conflicts in areas where
reconciliation has already taken place.

(h) If relevant, the alleged offender's role during the TRC process, namely, in
respect of co-operation, full disclosure and assisting the process in general.

(i) Consideration of any views obtained for purposes of reaching a decision, it 
being obligatory in so far as it is reasonably possible, to obtain the views of

392

WITHOUT PREJUDICE
Prosecution Policy Legal Resources Centre suggestions A.6

Revision Date: 13 September 2006

170



the victims of the offence in relation to the proposed plea and sentence
agreement.

Q) Any further criteria, which might be deemed necessary by the prosecuting
authority for reaching a decision.

393
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