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FW de Klerk Foundation Editorial

On 27 June the NPA welcomed the judgement of the Supreme Court of Appeal to dismiss the stay of 
prosecution application of 82-year-old Joao Rodrigues. Rodrigues had been charged with the murder 
of Ahmed Timol, an SACP activist, in October 1971. It added that the judgement aligned with its
commitment - and the commitment of the Hawks - to prosecute perpetrators of apartheid era crimes 
- where there was sufficient evidence.

The NPA announced that it was expanding its capacity to deal with the 53 cases that it had already 
identified. It was setting up a specialist unit to deal exclusively with apartheid era prosecutions and 
would be appointing former prosecutors and 34 detectives for this purpose.

All of this ignores entirely the fact that amnesty was, from the outset, a sine qua non for the 
negotiations between the ANC and the National Party government. The NP government originally 
proposed that the Norgaard principles should be used to determine who should reasonably be granted 
indemnity or amnesty. The principles had been successfully applied in Namibia and allowed amnesty 
for all those who had committed offences in the pursuit of political objectives - unless they had made 
use of egregious or disproportionate violence. However, the NP government was forced to abandon 

The 
ANC demanded the release of all its cadres who were still in prison and insisted that political motive 
should be the only requirement.

The NP government adopted the Further Indemnity Act in November 1992 in terms of which the only 
substantive requirement for indemnity was political motive. 1 477 people were subsequently released 
from prison - the vast majority of whom were members of the ANC and allied organisations - and 
many of whom egregious crimes.   

ors was their inability to conclude a comprehensive 
amnesty agreement before the 1994 elections. However, the final paragraphs of the 1993 Constitution 
stated peremptorily amnesty shall be granted in respect of acts, omissions and offences 
associated with political objectives and committed in the course of the conflict
added).  

Nevertheless, the 1995 Promotion of National Unity and Reconciliation Act circumvented the clear 
intention of the interim Constitution and set conditions for amnesty that were far more onerous than 
those that the ANC had insisted on with regard to the release of its own supporters in terms of the 
Further Indemnity Act of 1992. The Act set a much higher standard for amnesty than political motive 
by requiring make full disclosure of all the relevant facts relating to acts associated with 

It was then up 
. 

It was on this basis that the Committee refused amnesty to Janus Walusz and Clive Derby-Lewis for 
the assassination of Chris Hani - which, although reprehensible, had indisputably been a political act.

Because of an informal agreement between the ANC leadership and former operatives of the pre-
1994 government, the NPA suspended its prosecutions of apartheid era crimes. However, in June 
2019, in another matter affecting Rodrigues, the Gauteng High Court instructed the National Director 
of Public Prosecutions, Adv Shamila Batoyhi, to enquire whether improper influence had been brought 
to bear on the NPA in suspending apartheid era prosecutions.  
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The result would appear to be the recently announced decision to proceed with the
prosecutions. However, when it embarks on this course the NPA should give very careful consideration 
to the constitutional requirement that everyone is equal before the law and has the right to equal 

It would accordingly be unacceptable to apply one standard to 
crimes perpetrated by anti-government organisations. And yet there is not the slightest indication in 
the NPA that it has any intention whatsoever to prosecute the latter. This is despite the
fact is that the vast majority of the approximately 22 000 people who were killed in political violence
between 1984 and 1994 died in the conflict between the ANC and the IFP or as a result of the actions 
of other anti-government organisations.

The struggle has been meticulously documented in Anthea Jeffe - in which she 
exposes the ANC o eliminate its revolutionary competitors. Crimes committed by the ANC 
and other anti-government organisations included the assassinations of more than 400 IFP leaders 
and the necklace killings of more than 560 people. They also included the killing of 53 IFP protesters 

1994. Little or nothing has been done to 
investigate these killings or to bring those responsible to account. Yet each of these deaths also left 
grieving families searching for closure.  

The NPA should also recall that amnesty was not granted to 27 senior ANC leaders - many who are 
still alive - who had applied unsuccessfully to the TRC for collective amnesty and who were in overall 

If the NPA chooses to prosecute only those from the anti-revolutionary side it will be in clear breach 
of its constitutional If it does 
not act in a scrupulously even-handed manner, it will be difficult to avoid the perception that the trials 
that would ensue would be political trials. 

The question arises why the NPA is so intent on pursuing a course of action that is likely to polarize 
even further our deeply divide society? Why is it committing so many of its limited resources to raking 
over crimes that occurred more than 27 years ago - instead of the prosecuting the rampant corruption 
that is tearing the country apart - or trying to bring to justice the killers of the 21 325 people who were 
murdered last year (i.e., almost the same number as those who were killed in the political struggle 
between 1984 - 1994)?

One-sided prosecutions would be irreconcilable with the 1993 
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THE PRESIDENCY: REPUBLIC OF SOUTH AFRICA 

Private Bae XlOOO, Pretoria, 0001 

Our ref URN0002021OOPO0D145 

Former Commissioners of the TRC 
Foundaf1on for Human Rights 
Tel: 011 593 4002 

By email: yasmin sooka@qmail.com 

Dear Ms Sooka and Adv Ntsebeza SC, 

FA76 

CALL FOR APOLOGY TO VICTIMS & FOR APPOINTMENT OF A COMMISSION OF 
INQUIRY TO INVESTIGATE THE SUPPRESSION OF THE TRC CASES 

With reference to the above we hereby wish to acknowledge receipt of your letter pertaining 
thereto 

In addition, we wish to confirm that the matter has been referred to the Department of Justice 
and Correctional Services for further attention and reply 

Trusting you find it in order. 

Yours faithfully, 

Mr Geofrey Mphaphuli 
Acting Head: Legal and Executive Services 
Date; b.£ / o fj" / '1..:; 1-/

Mr Geofrey Mphaphuli 
Legal and Executive Services 

Email Geof1ev(ivpres1dency oov za 
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906 FA79 

Statement: Call For an Independent Public & Open 

Commission of Inquiry into the Suppression of the 
TRCCases 

Press releases 

Former Commissioners of the 

Truth and Reconciliation Commission 

Office of Yasmin Sooka 

C/o Foundation for Human Rights 

Johannesburg 

Tel: 011-484-o,3qo 

Email: Y.asmin.sooka(@gmail.com 

ama�fhr.org.za 

MEDIA RELEASE 

TO: All Media 

¾IT; News Editors, Human Rights Reporters 

For immediate release 

Tuesday, 09 November 2021 

CALL FORAN INDEPENDENT PUBLIC & OPEN COMMISSION OF INQUIRY INTO THE 

SUPPRESSION OF THE TRC CASES 

Statement by the Former TRC Commissioners, Apartheid-Era Victims' Family Members and Civil 

Society Organisations 

On Friday, 5 November 2021, the Minister of Justice, Mr Ronald Lamola, in his address to the 

Inaugural Fort Calata Foundation Memorial Lecture, indicated that he had appointed an inquiry to -
. 

investigate the suppression of the cases referred by the TRC to the NPA, which were more than 300

serious crimes that were not amnestied, mostly murder cases ("the TRC cases''). He indicated that the 

investigation would be presided over by a judge. 

The Minister did not disclose the terms of reference of the inquiry or the identity of the judge. No 

indication was given as to how the judge was appointed and under what legal authority-. When asked 

,vhether the inquiry would be open or closed the Minister said he would have to discuss this ,v:ith the 

2024101/19, ]2:26 
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judge. He declined to give his own view on the matter stating it would amount to a policy statement.

Since the President is not involved in this appointment and no mention was made of the Commissions 
Act, the envisaged inquiry can only be an internal inquiry. Internal inquiries are held behind closed 
doors. If it was intended to be an open and transparent inquiry the Minister would have not hesitated 
to say so. Normally judges are not appointed to oversee internal inquiries launched by the executive 
and it must be asked why the Minister has taken this extraordinary step in this instance.

The Minister’s decision to appoint an internal inquiry must be seen in the context of the fact that the 
former TRC Commissioners and the Apartheid Era Families’ Victim Group (AFVG) have requested 
the President and Minister of Justice on no less than 4 occasions since early 2019 to appoint an open 
and public commission of inquiry into .the suppression of the TRC Cases. [1] Aside from letters of . 
acknowledgment the requests were ignored. Given that the Minister has announced an internal^ 
inquiry, it can be deduced that an effective decision has been taken not to hold a commission of 
inquiry, which are typically public in nature.

Avoiding public scrutiny

It appears that the State wishes to avoid an open and public inquiry into the suppression of the TRC 
Cases. This may be for purposes of damage control to ensure that the truth behind the suppression is 
carefully managed by a closed-door inquiry, away from the glare of public scrutiny. This is 
unsurprising given the role of senior members of the executive, NPA and SAPS in the suppression of 
the TRC Cases. Since a closed inquiry will be viewed with great suspicion, the inescapable conclusion 
to be drawn is that a judge is being asked to oversee an effective secret investigation to give it an air of 
respectability.

Typically, a commission of inquiry7 includes public hearings, the power to subpoena witnesses and 
documents, the calling of witnesses, cross examination and the participation of victims and other 
stakeholders. While it is possible that attempts will be made to deflect criticism by allowing victims to 
make submissions and requiring the Judge to issue a report, it will remain a closed inquiry. There will 
be no public hearings and no opportunity for victim representatives to ask tough questions to those 
who shut down justice. Victims, the media and the public will be effectively shut out of this inquiry.

An inference will almost certainly be drawn that the inquiry has been so designed to protect powerful 
elements in society and shield them from scrutiny and embarrassment.

The executive investigating the executive

The Minister is appointing an executive inquiry to investigate members of the executive. The 
suppression of the TRC cases involved multiple entities and individuals across the public sector, 
including the Department of Justice, the National Intelligence Agency, the NPA, the SAPS and the 
Department of Defence. The available evidence suggests that politicians, cabinet ministers, senior

UL
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civil servants, police officers and prosecutors were all involved in efforts to ensure that the TRC cases 
never saw the light of day.

An internal inquiry cannot hope to get to the bottom of a problem of this magnitude and sensitivity. 
An internal investigation will not be able to deliver the full history of the interference as it unfolded 
over time over multiple departments and within and outside government.

An internal inquiry, unlike a commission of inquiry, will have no power to compel the production of 
testimony and evidence and will have to rely on requests and cooperation of individuals and different 
government departments.

The track record of the SAPS and NPA in relation to the TRC Cases speaks for itself. It is well known 
that there remains considerable resistance to carrying out meaningful investigations of the TRC 
Cases, let alone investigations into the suppression of the cases. In these circumstances it is disturbing 
that the Minister has seen fit to reject a public commission of inquiry in favour of an internal 
investigation. Members of the executive will be expected to investigate their own colleagues. Such an 
inquiry will have little or no credibility in the eyes of the public, and the gloss of an ‘oversight’ role of a 
judge will not change this.

It is particularly disturbing that a Judicial Officer is required to lend judicial legitimacy to an 
investigation conducted by the executive. Not only is such an expedient function well outside the 
functions of the judiciary, but it is also harmful to that institution and is a breach of the separation of 
powers principle, rendering such an appointment unconstitutional, as the Constitutional Court has 
ruled.

The need for a Commission of Inquiry

There is no longer any dispute that political interference blocked several hundred serious criminal 
cases in which amnesty had been denied or not sought. A former National Director of Public 
Prosecutions and a former head of the NPA’s Priority Crimes Litigation Unit have provided affidavits 
to this effect in the 2015 matter of Nkadimeng v. National Director of Public Prosecutions, f2] Senior 
officials representing the NPA admitted under oath in 2019 that the Authority succumbed to political 
interference in respect of the TRC cases in Rodrigues v National Director of Public Prosecutions of 
South Africa.[3] The High Court and the Supreme Court of Appeal expressed their dismay at how 
such interference could take place in the new constitutional order.

While some evidence Jias been uncovered in the Nkadimeng and Rodrigues .matters, the reasons 
behind the suppression of the cases are not known and the sources of such interference remains 
opaque. It is not known if arrangements and agreements were struck with individuals and entities 
outside government. The full means by which the will of outsiders was imposed on institutions such 
as the NPA and the SAPS is yet to be exposed. It is not known how institutions with firm
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constitutional and statutory obligations to uphold justice so easily abandoned their duties in respect 
of these cases.

The subject matter is of great public concern

Perhaps more than any other class of cases, the suppression of the TRC cases has been almost total in 
its impact. Virtually all the cases were blocked. Most of the cases cannot be resuscitated as many 
perpetrators, witnesses and family members have died over the past 20 years. The impact visited on 
the families of those murdered, their communities and on the fabric of society is incalculable. The 
harm done to the families and our society demands an expeditious, thorough, and credible inquiry 
into the machinations that resulted in such a massive denial of justice.

There is a critically important need to restore public confidence in the government as a whole and the 
institutions implicated in the suppression of the TRC cases. This is particularly the case in respect of 
the families of victims of aparthei$i-era crimes and their communities who have lost trust in .the 
government, especially the SAPS and NPA. An investigation held behind closed doors is likely to 
destroy all confidence and trust in the state.

A closed-door inquiry will undermine the effort to reveal the full truth behind the suppression of the 
TRC cases. This will add considerable anxiety to the affected families and communities who have 
been waiting decades for the truth. The suppression of the TRC Cases deeply violated their rights to 
human dignity, equality and the rule of law. The refusal to hold an open and public commission of 
inquiry only exacerbates the violation of these rights.

The cost of a commission

It will no doubt be argued that the country is suffering “commission fatigue” and cannot afford yet 
another commission of inquiry, particularly after the State Capture Commission which cost some Ri 
billion. Such an argument is deeply insulting to the families who endured apartheid-era crimes. Their 
loved ones laid down their lives for our democracy and its enshrined freedoms. Not only has the post­
apartheid state turned its back on them and suppressed their cases, but in raising such an argument, 
it says they are not worthy of a rigorous public inquiry. It is also insulting to the families given the 
readiness of state officials to squander billions on mismanagement, corruption and nepotism.

In any event, the State Capture Commission cannot be compared to an inquiry into the suppression of 
the TRC Cases. Unlike the State Capture Commission, there is an extremely limited set of witnesses 
and a very limited set of facts to explore. Whereas the State Capture Commission required years to 
complete its work, a commission into the suppression of the TRC Cases could be wrapped up in few 
months.

Call for a public and open commission of inquiry

4 of 7 2024/01/19,12:26
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The late Mr Justice Arthur Chaskalson, then President of the Constitutional Court, later Chief Justice 
of South Africa, said a few months after South Africa’s democratic elections in 1994:

“We need to remember that the first incursion into rights is often the most damaging; that once 
inroads are permitted, the will to resist subsequent incursions is lessened...'’

The post-apartheid state engineered multiple incursions into the rights of victims of apartheid-era 
crimes over the last 20 years. The holding of a closed-door inquiry will constitute yet another 
incursion into their rights. This cannot be allowed to happen.

The families of apartheid-era victims deserve nothing less than a fully open, public and transparent 
inquiry. This must include public hearings, the power to subpoena and compel the production of 
evidence, and the right of victims to be represented in the commission and to lead evidence and put 
questions to witnesses. Only a commission of inquiry can allow provide for such accountability’.

Accordingly, we the undersigned former TRC Commissioners, families and organisations again call on 
you to work with the President to speedily appoint an independent and public commission of inquiry 
into the suppression of the TRC cases in terms of the Commissions Act 8 of 1947, with the necessary 
powers to compel the production of testimony and evidence.

Signed by Yasmin Sooka on behalf of:

u

Former TRC Commissioners

Ms Yasmin Sooka
Adv Dumisa Ntsebeza SC
Ms Wendy Orr
Ms Glenda Wildschut
Dr Faze! Randera
Ms Mary Burton
Mr Richard Lyster

Former TRC Committee Members

Prof Piet Meiring 
Mr Ilan Lax 
Dr Russel Ally

Family members

5 of 7 2024/01/19, 12:26

138

https://unfinishedtrc.co.za/3104-2/


Statement: Call For an Independent Public & Open Commission of Inqui... https://unfinishedtrc.co.za/3104-2/

911
Mr Lukhanyo Calata, son of the late Fort Calata
Ms Thembi Nkadimeng, sister of the late Nokuthula Simelane
Mr Mohammad Timol, brother of the late Ahmed Timol
Ms Jill Burger and Mr Stephen Aggett, sister and nephew of the late Dr Neil Aggett
Ms Fatima Haron and Prof Muhammed Haron, daughter and son of the late Imam Haron
Ms Nation Nyoka, niece of the late Caiphus Nyoka
The family of Mxolisi Dicky Jacobs
Mr Nkosinathi Biko

Organisations

Nelson Mandela Foundation
Desmond and Leah Tutu Legacy Foundation
Foundation for Human Rights (FHR)
Fort Galata Foundation
Khulumani Support Group
Imam Haron Foundation
Human Rights Media Centre (HRMC)
Centre for Applied Legal Studies (CALS)
Institute for the Healing of Memories
Centre for the Study of Violence and Reconciliation (CSVR)
Open Secrets
Violence Prevention Agency
Steve Biko Foundation
Apartheid-Era Victims’ Families Group (AVFG)
South African Coalition for Transitional Justice (SACTJ)

For media enquiries contact:

Lindiwe Sibiya, Media and Communication Officer, Foundation for Human Rights at
Isibiyaffifhr.org.za and 082 634 7154

Fort Calata Foundation

Lukhanyo Calata, 082 394 6481

South African Coalition for Transitional Justice (SACTJ)
Shirley Gunn, Executive Director of the Human Rights Media Centre 
director@hrmc.org.za

[1] On 5 February 2019, former TRC Commissioners addressed a letter to the President, calling on 
him to establish a commission of inquiry into the political interference. Calls for a commission of

6 of 7 2024/01/19,12:26

139

https://unfinishedtrc.co.za/3104-2/
mailto:director@hrmc.org


Statement: Call For an Independent Public & Open Commission of Inqui... https://unfinishedtrc .co.za/3104-2/

912
inquiry were also made in letters to the President on 23 June 2019 and 23 June 2020 by the families 
of Chief Albert Luthuli, Steve Biko, the Cradock Four, Nokuthula Simelane, Ahmed Timol, Dr Neil 
Aggett, Imam Haron, Matthews Mabelane, Dr Hoosen Haffejee, Ashley Kriel, Caiphus Nyoka and 
several other families. The former TRC Commissioners again wrote to the President on 18 March 
2021 requesting a commission of inquiry. This letter attached proposed terms of reference for a 
commission of inquiry.

[2] T.P.D. Case No. 3554/2015), Gauteng Division

[3] 3 All SA 962 (GJ) 2019; (2) SACR 251 (GJ) 2019

he
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