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INTRODUCTION

I am an adult South African male, and an advocate of the High Court of South Africa,
practising as such under the name and style Advocate Shaun Kevin Abrahams. For the
purposes of these proceedings I chose the address of my attorneys of record as the

address to which I will receive notices and process.

The facts to which T depose herein fall within my personal knowledge and are, save
where the context indicates otherwise, true and correct. Where I advance submissions
of a legal nature, I do so on the strength of my own understanding and appreciation of
the law, read together with legal advice received from my legal representatives, which

advice I accept as sound.

Where I rely on information derived from others or gleaned from documents, I identify

the source and, where available, annex the relevant supporting documentation.

I am the former National Director of Public Prosecutions (“NDPP”), duly appointed in
terms of section 179(1)(a) of the Constitution of the Republic of South Africa, 1996
(“the Constitution™), read with sections 10 and 12 of the National Prosecuting
Authority Act 32 of 1998 (“the NPA Act”). I held office from 18 June 2015 until 13
August 2018, when the Constitutional Court declared the termination of my
predecessor’s tenure and, consequently, my appointment invalid, as a result of the
alleged unlawful conduct of the then President of the Republic, Mr JG Zuma, in
procuring the vacation of office of Mr Mxolisi Nxasana (“Nxasana”) through an

unlawful settlement arrangement deemed a golden handshake.




Prior to my appointment as NDPP, 1 served as Acting Special Director of Public
Prosecutions (“SDPP”) and Head of the Priority Crimes Litigation Unit (“PCLU”)
from 1 March 2013 to 31 July 2014, following my appointment in terms of section

13(3) of the NPA Act.

This statement is submitted pursuant to a notice issued to me under Rule 3.3 of the
Rules of this Commission, and in response to the Commission’s written request of 29
October 2025 that I furish information and material relevant to its mandate. This
statement is further filed in answer to, and refutation of, allegations which primarily

emanate from the founding papers in L BM Calata and 22 Others v Government of the

Republic of South Africa and 5 Others, North Gauteng Division, Pretoria. case number

2025-005245 (“the Calata matter”).

With respect, the allegations are factually unfounded, legally misconceived and,
unsupported by any admissible evidence. Contrary to the allegations, the prosecution
of post-TRC matters and the re-opening of inquests commenced during my tenor as

NDPP.

In what follows, I wish to: -

8.1  Summarise the terms of reference of this Commission only in so far as they

relate to me and my participation;




10.

11.

8.2  Setoutthelegal and institutional framework governing the National Prosecuting

Authority (“NPA”) and the PCLU;

8.3  Record the principal allegations made against me, with particular reference to

the case advanced by the Calata Applicants; and

8.4  Provide a response thereto, demonstrating that at no point did I, or the NPA
under my leadership, succumb to any improper pressure or collusion to suppress

TRC cases, nor did I deliberately fail or refuse to prosecute such matters.

THE COMMISSION’S ESTABLISHMENT AND TERMS OF REFERENCE

Following proceedings instituted in the North Gauteng Division, Pretoria, in the Calata
matter, in which the Applicants therein, inter alia, sought declaratory relief concerning
the alleged unlawful obstruction of investigations and prosecutions of TRC cases, the
President established this Judicial Commission of Inquiry in terms of section 84(2)(f)

of the Constitution.

The Proclamation records that the Commission is appointed to investigate matters of
public and national interest concerning allegations of efforts or attempts to stop the

investigation or prosecution of TRC cases.

In terms of paragraph 1 of the Terms of Reference (“ToR”), the Commission must, in
respect of the period since 2003, inquire into, make findings and recommendations on,

inter alia: -




12.

13.

14.

11.1

11.2

113

114

whether, why, and to what extent and by whom efforts or attempts were made
to influence or pressure members of the South African Police Service (“SAPS”)

or the NPA to stop investigating or prosecuting TRC cases;

whether any members of the SAPS or the NPA improperly colluded with, or

succumbed to, such attempts;

whether any action should be taken by any organ of state, including further
investigations or prosecutions against persons who may have acted unlawfully
by attempting to influence, or colluding with attempts to influence, SAPS or

NPA members not to investigate or prosecute TRC matters; and

whether, in law and fairness, the payment of constitutional damages to affected

persons is appropriate.

The ToR further recognise, as interested parties, the litigants in the Calata matter and

other families and victims in TRC cases who have a substantial interest and are admitted

as parties under regulations made in terms of the Commissions Act 8 of 1947.

The Proclamation clothes the Commission with significant coercive powers, inter alia

to enter and search premises, secure the attendance of witnesses, and compel the

production of documents and obliges it, where appropriate, to refer matters for

prosecution, further investigation or separate enquiry to the competent authorities.

By design, the Commission is investigative and inquisitorial in nature. It does not sit as

a court of review over individual prosecutorial decisions taken within the NPA

(including decisions made by me as NDPP or Acting SDPP: PCLU), and is unable to

-5-
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substitute its own judgment for that of constitutionally-designated prosecutorial
decision-makers. To this extent, the Commission is mandated to determine whether
there were unlawful efforts or attempts to influence or pressure law-enforcement

authorities, and whether any officials colluded with such efforts.

15 In this context, the allegations levelled by the Calata Applicants against me, and in
particular that “/ made littile or no progress in the TRC cases” as reflected in the
Commission’s Rule 3.3 Notice, must be assessed against the proper constitutional and
statutory framework governing the NPA, as well as the factual record of what was, and

was not, done during my tenure.

C. THE CONSTITUTIONAL AND STATUTORY FRAMEWORK OF THE NPA

The NPA and the NDPP

16.  Section 179(1) of the Constitution establishes a single national prosecuting authority
for the Republic, headed by the NDPP. The NPA Act is the legislation contemplated in

section 179(1) and gives detailed effect to that constitutional architecture.

17.  Section 179(2) of the Constitution, read with section 20(1) of the NPA Act, vests in the
prosecuting authority, as exercised under the ultimate direction of the NDPP, the power
to institute and conduct criminal proceedings on behalf of the State and to carry out all

functions incidental thereto.

~ &
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18.

19

20.

21.

Critically, section 179(4) of the Constitution and section 32(1)(a) of the NPA Act require
that the NPA exercise its powers and perform its functions “without fear, favour or

prejudice” and subject only to the Constitution and the law.

Section 32(1)(b) expressly prohibits any organ of State or any other person from
improperly interfering with the NPA or any of its members in the exercise of their

powers and functions.

The NPA Act further: -

20.1 establishes the structure and composition of the NPA, including the Office of
the NDPP and the offices of Directors of Public Prosecutions (“DPPs”) at the

seats of the High Courts;

202  delineates the powers, duties and functions of the NDPP and other office-
bearers; including the power to determine prosecution policy and issue policy

directives; and

20.3  provides for accountability mechanisms, including reporting to the Minister

and Parliament (sections 33 and 35).

Whereas section 179(6) of the Constitution, read with section 33(1) of the NPA Act
enjoins the Cabinet Minister responsible for the administration of justice with final
responsibility over the NPA, as enumerated in the Report of the Commission of Enquiry
into the fitness of Advocate Vusi Pikoli to hold the office of the NDPP under the

chairmanship of Dr FN Ginwala (Ginwala Commission Report), dated 4 November

-7-
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22,

23

24

2008, that final responsibility does not extend to posit the Minister with prosecutorial

decisions and powers.

The Ginwala Commission Report, inter alia, specifically recommended the following:

“ciii)  The South Afvican Constitution and legislation uniquely provide for both political
accountability through the Ministers final responsibility as well as for prosecutorial
independence. Until this relationship is established through practice over time, it will
be necessary for any incumbent or incoming Minister and incumbent or incoming
NDPP fo discuss and try and reach a mutual understanding of their responsibilities and

the parameters of their relationship.

(iv)  Further there should be a structured engagement and interface between the Minister
and the NDPP on an on-going basis to clarify their respective functions and
responsibilities and lines of communication. This relationship is key to the proper
functioning of the NPA and the office of the NDPP as well as to ensure that there is

democratic political oversight over this key organ of state.”

It is against this background and the prerequisites and dictates of section 179(6) of the
Constitution, read with section 33(1) of the NPA Act, applicable legal precedents and
the recommendations of the Ginwala Commission Report, that the foundation of the
working relationship between the Minister and I, and our respective powers, duties,

functions and responsibilities were fostered.

The Constitutional Court in the case of Corruption Watch NPC and QOthers v President

of the Republic of South Africa and Others confirmed that the independence of the

NDPP and the NPA is central to the rule of law. It held that the manner in which Nxasana
was induced to vacate office, and the consequent appointment of myself as NDPP, were
constitutionally invalid because they flowed from an impermissible exercise of
presidential power.

yé
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25.

26.

However, the Court emphatically did not find that I was unfit for office, nor that I had
engaged in any impropriety. To the contrary, the Court specifically found that not a
single party took issue with my fitness to hold office; preserved the validity of decisions
taken by me as NDPP in order to avoid disruption to the administration of justice; and
jettisoned me from the office of NDPP as a direct result of the unlawful conduct of the

former President, notwithstanding my unawareness of the unlawful conduct.

It is thus important to note that any challenge to my appointment, as adjudicated in
Corruption Watch, went to the President’s conduct not mine. There is no judicial finding
that I abused the powers of NDPP or that I improperly interfered with TRC

prosecutions.

The PCLU (Priority Crimes Litigation Unit) and TRC-related matters

27.

The PCLU is a specialised unit within the NPA, established in March 2023 pursuant to
a Presidential Proclamation to, inter alia, deal with serious national and international
crimes, including terrorism, sabotage, treason, sedition, foreign military crimes and
such other priority crimes as determined by the NDPP, and to generally give such advice
and render such assistance to the NDPP. The inaugural SDPP: PCLU was Adv Anton
Ackermann SC (“Ackermann SC”), who headed the unit until his retirement in
February 2013, whereafter I succeeded him, albeit in an acting capacity, from 1 March

2013 to 31 July 2014.

-9-
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28.

29

30.

31

During 2003, NDPP, Mr Bulelani Ngcuka, issued a directive referring all matters
emanating from the TRC, where individuals had either not applied for amnesty or had

been refused amnesty, to the PCLU

In 2005, the Missing Persons’ Task Team (“MPTT”) was created within the PCLU to
investigate and locate the mortal remains of persons who disappeared under political
circumstances during the period covered by the TRC, pursuant to recommendations

made to Government concerning TRC matters.

Around 7 January 2008, Acting NDPP, Adv. Mokotedi Mpshe SC, referred to the PCLU
contraventions of a wide range of statutes including the Non-Proliferation of Weapons
of Mass Destruction Act 87 of 1993, National Conventional Arms Control Act 41 of
2002, Nuclear Energy Act 46 of 1999, Protection of Constitutional Democracy against
Terrorist and Related Activities Act 33 of 2004, National Conventional Arms Control
Act 41 of 2002, Regulation of Foreign Military Assistance Act 15 of 1998, Protection
of Information Act 84 of 1982, Intelligence Services Act 65 of 2002 and others together
with their predecessor enactments where offences remained triable. Later, further
matters including offences under the Implementation of the Geneva Conventions Act 8
of 2012 and the Prevention and Combating of Torture of Persons Act 13 of 2013 were

also referred to the PCLU by Nxasana.

Advocates attached to the PCLU would, in the exercise of their functions, powers,
duties and responsibilities, ordinarily report directly to the SDPP: PCLU, whilst the

SDPP, would in turn, firstly report to a designated Deputy NDPP and in given

N6 _10-
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32

33

34.

circumstances, directly to the NDPP. The Deputy NDPP, however, would always report

directly to the NDPP.

Importantly, the PCLU has never possessed independent investigative powers. It has
been structurally reliant, initially on the Directorate of Special Operations (“DSO” or
“Scorpions”) and, subsequently, on the Crimes Against the State (“CATS”) component
of the Directorate for Priority Crime Investigation (“DPCT” or “Hawks”) within SAPS,
to investigate TRC and related matters. At all material times these investigative
components retained their own institutional independence and investigative

prerogatives and powers.

Section 17F(4) of the SAPS Act places a statutory obligation on the NDPP to ensure
that a dedicated cadre of prosecutors is available to assist and cooperate with the DPCI
in the conduct of investigations. In relation to post-TRC matters falling within its
mandate, the PCLU discharged that function by providing specialised prosecutorial
support, advice and direction through a Prosecutor-Guided Investigation (“PGI”)

model.

At no stage during my tenure as Acting SDPP: PCLU, or as NDPP, did the PCLU
possess legal authority to compel SAPS or any DPCI component to investigate TRC
matters or to deploy specific resources in relation thereto. Nor did I ever issue, or
acquiesce in, any instruction to discontinue or suppress investigations into TRC cases
by influencing or pressuring anyone or improperly colluding with anyone. Neither was

I influenced or pressurised by anyone.

-11-

13




35.

36.

PARTICULARS OF IMPLICATION AND THE CALATA ALLEGATIONS

The Commission’s Rule 3.3 Notice reveals that the allegations implicating me are

largely extracted from the founding affidavit and annexures in the Calata matter, rather

than from any independent investigative work undertaken by the Commission’s

evidence leaders or investigators.

For present‘ purposes, I address the four core allegations advanced by the Calata

Applicants and as conveyed through the Commission’s Rule 3.3 Notice : -

36.1

36.2

36.3

364

First, that I “was appointed to take the TRC matters over from Macadam” and
having taken over TRC matters from Adv Chris Macadam (“Macadam”), I

“made little or no progress ... while... leading the PCLU”,

Second, that I was involved in the alleged “disappearance” or mishandling of

the Cradock Four docket, Swartkop CAS 13/07/1985;

Third, that in the matter concerning the abduction and murder of Nokuthula
Simelane, I failed in my obligations and only acted under pressure of litigation
brought by her sister, Ms Thembisile Nkadimeng in Nkadimeng II (Thembisile

Nkadimeng v National Director of Public Prosecutions and QOthers. Pretoria

High Court, Case No. 35554/2013),

Fourth, that the NPA, under my leadership, was “under pressure” from

litigation and media scrutiny, and that post-TRC prosecutions only commenced

as a belated, reactive measure rather than as an exercise of constitutional duty.

B -12-
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37.

38.

39.

I deal with each in turn.

FIRST ALLEGATION: “LITTLE OR NO PROGRESS” AND “APPOINTED TO

TAKE THE TRC MATTERS OVER FROM MACADAM”

Little or no progress

The contention that “I made little or no progress” in TRC cases during my period as
Acting Head of the PCLU rests on a bare assertion in paragraph 327.2 of the Calata
founding papers and its replication in the Commission’s Rule 3.3 Notice issued to me.

No factual particularity or documentary support is provided.

That assertion ignores the reality that: -

39.1. whenIassumed the Acting SDPP position in March 2013, the PCLU had already
been grappiing for a decade with systemic obstacles to TRC prosecutions,

including earlier refusals by the DSO and SAPS to investigate certain matters;

392. the PCLU’s role was to provide prosecutorial direction, guidance and advice

through PGI, not to investigate cases itself;

393. Macadam had been seized with the responsibility of TRC matters prior to me
assuming the acting SDPP position, although he reported to me thereon during
my tenure, and during which period Iin turn reported to the responsible Deputy

NDPP and NDPP.

-13-
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40.

41.

394. PCLU prosecutors continued to guide and assist SAPS in the investigation of
TRC matters, and I ensured that TRC-related work remained an integral part

of the unit’s agenda; and

39.5. any meaningful assessment of “progress” must be rooted in the particularities
of each case, the investigative steps taken and witnesses interviewed, not in a

generic and conclusory label.

In the absence of evidence showing that I refused to authorise prosecutions where the
evidentiary threshold had been met, or that I issued instructions to withhold or delay
decisions for improper reasons, the allegation collapses into impermissible opinion on
matters which fall squarely within the Commission’s mandate to determine on the basis

of evidence, not conjecture.

I accordingly deny that, as PCLU head or as NDPP, I failed in any legal duty to pursue
TRC matters. To the contrary, within the constraints and complexities outlined above, I

did what I could, and what the law required of me, to advance them.

Appointed to take the TRC matters over from Macadam

42.

Subsequent to the termination of my tenure as SDPP: PCLU on 31 July 2014, the
Deputy NDPP responsible for the National Specialised Prosecution Services (‘NSPS’),
under whom the PCLU resorted during that period, Adv Nomvula Mokhatla
(‘Mokhatla’), took over the responsibility of heading the PCLU. (Nxasana, later on 1

February 2015, appointed Adv Andrea Johnson (‘Johnson’), as the coordinator and

head of the PCLU). A}\(
5
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43.

44,

45.

Macadam, who was still seized with the responsibilities of TRC matters, was appointed
by Nxasana on or about 12 August 2014, as the designated prosecutor to manage and
direct all Foreign Bribery investigations and prosecutions. Sometime thereafter,
Mokhatla directed that I assume responsibility for the TRC cases. At the time there were
only a handful of TRC matters under consideration by the PCLU and Macadam would
in all probability have prepared a handover report, addressed to me, delineating the

position in relation to each of these matters.

On 18 June 2015, T assumed office as NDPP. Evidently, I only assumed responsibility
over TRC matters for a relatively short period of time constituting a mere few months.
During that period Macadam largely still engaged with the SAPS on TRC matters,
providing investigation guidance and advice. Having regard to the long history of
systemic obstacles to TRC investigations and prosecutions, Macadam’s longstanding
involvement and responsibility of TRC matters prior to me and that of Ackermann SC
prior to him, it could hardly have been expected of me to have made any substantial

progress on TRC matters.

As asserted earlier, I reiterate and deny that I failed in any legal duty to pursue TRC
matters, irrespective of the position I occupied and the associated period. I did what I
could, and what the law required of me, to advance TRC matter within the constraints

and complexities as outlined earlier.

- B
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F. SECOND ALLEGATION: THE “MISSING” CRADOCK FOUR DOCKET

46.  The Calata Applicants rely on an affidavit deposed to by Macadam dated 24 May 2021
as part of the NPA’s Rule 53 record, in which he states that during April 2013 he and I
received a request for information on the Cradock Four matter from Ms Lepinka,
personal assistant to Acting NDPP Adv Nomgcobo Jiba; that I responded to that request;
and that he was thereafter asked to hand over the investigation docket, Swartkop CAS

13/07/1985, to the Office of the Acting NDPP, which he did.

47.  1wish to emphasise the following: -

47.1. I have no specific personal recollection of the events described by Macadam

in relation to the physical movement of the Cradock Four docket in April 2013,

472. Having revisited Macadam’s affidavit (annexed in the Calata matter as
FA47), 1 note that he does not allege that I instructed him to hand over the
docket, neither that I removed it from his control, nor that I caused it to
“disappear”. Had I done so, one would expect an explicit statement to that

effect, yet none appears.

47.3. The mere fact that a docket is transmitted from a specialised unit to the Office
of the NDPP or Acting NDPP, particularly in a matter of high public sensitivity,

is neither unusual nor indicative of improper motive.

48.  Whereas Macadam was responsible for the Cradock Four matter whilst I was the SDPP:

PCLU, he reported directly to me thereon. I in tum, reported to the responsible Deputy

3 -16-
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49.

50.

51.

52

NDPP and the NDPP on TRC matters. Following my appointment as NDPP, at no stage
was I requested to invoke my powers under section179(5) of the Constitution, read with

section 22(2) of the NPA Act, in relation to the Cradock Four matter.

While I do recall Macadam looking for the Cradock Four docket, to the extent that there
is any uncertainty about the chain of custody or whereabouts of the Cradock Four
docket, the appropriate course, which I invite the Commission to adopt, is to utilise its
extensive powers to obtain the full set of NPA records, SAPS docket registers, docket

control registers and the Rule 53 record, and to trace precisely what occurred.

There is, however, no factual basis for any suggestion that I caused, authorised or
colluded in the “loss” or suppression of the Cradock Four docket. I categorically deny

any such implication,

THIRD ALLEGATION: THE NOKUTHULA SIMELANE MATTER

(NKADIMENG II)

The Calata Applicants allege that the litigation instituted by Ms Thembisile Nkadimeng
in Nkadimeng II exposed political interference and suppression of TRC matters, that
the NPA failed to oppose her application, and that I, as NDPP, only acted under pressure
of that litigation by engaging in settlement discussions and thereafter charging the

accused.

The contemporaneous record tells an entirely different story.

-17 -
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53

54.

55.

56.

On 1 August 2013, while I was Acting Head of the PCLU, Macadam, who was seized
with TRC matters, including the matter relating to Ms. Simelane, furnished me with a
detailed internal memorandum (annexed hereto as “SKA 17), advising on a letter of
demand dated 31 July 2013 from the Legal Resources Centre (“LRC”) addressed to

Acting NDPP Adv Nomgcobo Jiba.

In the said letter, the LRC demanded that the NPA either charge the perpetrators of the
kidnapping and murder of Ms Simelane by 30 August 2013, or decline to prosecute and

refer the matter for a formal inquest.

In that memorandum, Macadam: -

55.1.  set out the history of the investigation;

55.2. identified outstanding investigative steps;

55.3.  stressed that, in terms of prosecutorial principle, an inquest should only be
directed once a prosecutor is satisfied that a prosecution cannot be instituted;

and

55.4.  attached draft responses for the consideration of the Acting NDPP, together
with extensive correspondence between the LRC, Ms Nkadimeng, Senior NPA

officials and SAPS investigators.

This evinces that, far from suppressing the matter, the PCLU under my acting
leadership treated it with seriousness and was engaged in ensuring that investigations

were brought to a point where a proper prosecutorial decision could be taken.

-18-g
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57,

58.

59.

60.

61.

On about 9 April 2015, SAPS presented the investigation docket in the Simelane matter
to me for decision. Macadam and I were required to jointly consider the docket and

make a recommendation to PCLU coordinator and head, Johnson.

On or about 20 May 2015, Ms Nkadimeng launched Nkadimeng II in the Pretoria High
Court, seeking, inter alia, an order compelling the NDPP to take steps to refer the matter

to a formal inquest if a prosecution was not instituted.

Whilst Macadam and I discontinued our deliberations on the matter following receipt
of the application in Nkadimeng II, Macadam later provided his assessment to Johnson
on the merits of the matter. A self-explanatory affidavit from Macadam dated 6 August
2015 is annexed hereto as “SKA 2”. To my recollection, this affidavit was never filed
in Nkadimeng II, and would have served as a supporting affidavit to the NPA’s main

affidavit, whomever would have been the deponent thereof.

Following my appointment as NDPP on 18 June 2015, as early as 15 July 2015, I
submitted a memorandum to the Minister pursuant to section 33(2)(a) of the NPA Act
in relation to the investigation and prosecution of matters emanating from the TRC. The
memorandum would have preceded an in-person meeting between the Minister and I,

during which I would have briefed him on the history and status of TRC matters.

The memorandum, an unsigned copy of which is annexed hereto as “SKA 3”, would
have been prepared by the PCLU and submitted to me through the Deputy NDPP under

whom responsibility of the PCLU resorted.
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62.

63

64.

Johnson later submitted a memorandum to me dated 17 July 2015, through the Deputy
NDPP responsible, recommending that a formal inquest be held. The PCLU followed
this up, through the Deputy NDPP concemed, with a memorandum dated 24 July 2015
for my consideration and signature, addressed to the Minister, recommending that an
inquest be held and that the Judge President of the Gauteng Provincial Division be
requested to designate to preside over the inquest. Although I did sign the memorandum
addressed to the Minister, I do however recall holding the memorandum back and not
submitting same to the Minister as I decided to first peruse the docket to satisfy myself
on the merits of the content of the docket and possibly obtain a second opinion on the

matter.

On 21 August 2015, I received an email (a copy of which annexed hereto as “SKA 47)
from Mr Moray Hathorn (‘Hathorn’), Nkadimeng’s legal representative, requesting a
meeting with me sometime during September 2015 and at which meeting he, inter alia,
intended placing evidence before me in relation to the kidnapping and murder of Ms

Simelane.

Having acquiesced to Hathorn’s request, the meeting took place on or about 25
September 2015 in my boardroom at the VGM Building. Hathorn was accompanied by,
inter alia, Nkadimeng, senior members of her legal team led by Adv Muzi Sikhakhane
and which included Howard Varney SC (“Varney SC”) and possibly others whose
names I am regrettably unable to recall. Frank Dutton (“Dutton”), a private consultant

and/or private investigator was also in attendance. My team, inter alia, included the

\'8_20-

22




66.

67.

68.

Deputy NDPP Adv Nomgcobo Jiba, members of the PCLU, my Special Advisor and

Chief of Staff.

At this meeting, Nkadimeng’s team delivered a presentation in support of the institution
of a prosecution of the alleged perpetrators of the kidnapping and murder of Ms
Simelane. Following the presentation and subsequent deliberations, it was agreed that
the NPA would be afforded the opportunity to re-visit the matter and to revert to
Nkadimeng and her legal team before the end of October 2015, with a potential

prosecution at hand. Nkadimeng II was consequently put on hold.

Immediately thereafter I directed that a new team of prosecutors be assigned to the
matter to study the investigation docket, along with all other relevant material, to further
engage with Nkadimeng’s team, namely, Varney SC, Hathorn, Dutton and others, and

to advise on the reasonable prospects and sustainability of a successful prosecution.

Against this backdrop, my engagement, as NDPP, in discussions with Nkadimeng’s
legal representatives and the subsequent decision by the NPA to charge the four former
security branch officers (Coetzee, Pretorius, Mong and Radebe) on 14 March 2016,
much to the satisfaction of Nkadimeng and her team, reflect the culmination of a
process of investigation and prosecutorial assessment and definitely not a capitulation

to impermissible pressure.

At all material times, my conduct in relation to Ms Simelane’s matter was directed at

ensuring that the matter was properly investigated and that, once the evidential

-21-
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69

70.

71.

72.

threshold was met, charges were brought. There was thus no failure on my part to

prosecute.

FOURTH ALLEGATION: “NPA UNDER PRESSURE” AND THE POST-TRC

PROSECUTIONS

The Calata Applicants allege that, following the launch of Nkadimeng II and the
attendant public attention, the NPA was “under pressure”, and that only then did
families of other detainees—such as those of Alimed Timol and Neil Aggett—begin to

“agitate” for their cases, supported by civil society organisations and pro bono counsel.

It is suggested that the NPA’s subsequent actions, including the reopening of inquests
and the institution of certain prosecutions, were motivated not by constitutional duty

but by external pressure and a desire to deflect criticism.

Whilst litigation and public advocacy incidentally and fortuitously commenced at the
inception of my appointment as NDPP, it did contribute to a renewed focus on TRC
matters, which was complimentary to my victim centric approach to justice. Whereas
litigation and public advocacy is both inevitable and legitimate in a constitutional
democracy, I however do not accept and strenuously deny that the NPA under my
leadership acted unlawfully, or that we succumbed to improper political pressure either

to suppress or to selectively resuscitate such matters.

To the contrary: -
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72.1.

72.2.

72.3.

72.4.

72.5.

72.6.

The PCLU focused on a number of post-TRC matters during which
consideration was given to the reopening of several inquests. These processes

commenced during early February 2016.

I made available members of the PCLU to regularly engage with Hathorn,

Varney SC, Dutton and other persons in relation to TRC matters.

In relation to the death of Mr Ahmed Timol, I submitted a memorandum to the
Minister requesting that he approach the Judge President of the Gauteng
Division to appoint a judge to preside over the reopening of the inquest. In
October 2017, judgment was delivered reversing the earlier inquest finding
and recommending the investigation and prosecution of Jodo Rodrigues and

others for murder and defeating the ends of justice. Jodo Rodrigues was

charged with Timol’s murder in July 2018.

In the case of Dr Neil Aggett, I similarly caused a memorandum to be prepared
recommending that the Minister request the Judge President to appoint a judge

to preside over the reopening of the inquest.

Following a request from Premier Willies Mchunu of KwaZulu-Natal, 1
directed the PCLU to investigate the prospects of reopening the inquest into

the death of former ANC President Chief Albert Luthuli.

I directed the Deputy NDPP: Head: NPS to engage with the PCLU and the
DPP’s to establish whether TRC matters ought to be referred to the DPP’s, to

determine a framework thereon and to action the process.

-923.
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73.

74.

75.

76.

72.7.  Aside from providing regular in-person briefings to the Minister on matters
relating to the NPA, including post-TRC matters and the work of the MPTT, I
also submitted numerous memoranda to the Minister thereon, including a
comprehensive memorandum to brief the Honourable President on matters

relating to the NPA.

These steps that were taken during my tenure as NDPP demonstrate proactive, not
reactive, conduct: We, at all material times, actively sought to utilise available legal
mechanisms to revisit post-TRC matters and apartheid-era deaths in detention and to

ensure accountability where the evidence permitted.

Accordingly, the characterisation of the NPA as having acted only when “under
pressure” from litigation is a distorted portrayal. In this regard, the decisions I took and
the acts I performed were rooted in constitutional and statutory duty, and by my innate
commitment to a victim centric service in delivering justice, informed by evidence, not

by fear of reputational harm.

THE NATURE OF THE EVIDENCE AGAINST ME

The allegations purporting to implicate me consist, in essence, of broad inferences
drawn from institutional delay, coupled with isolated references to documents that,

properly read, do not support the conclusions advanced.

No factual evidence is presented that I. -

76.1.  instructed that any TRC matter not be investigated or prosecuted;

-24-
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77,

78.

79.

27

76.2.  refused to authorise a prosecution where the evidentiary threshold had been

satisfied;

76.3.  interfered with any prosecutor or investigator to prevent action being taken; or

76.4.  colluded with any political or other actor to suppress TRC cases.

The sweeping insinuations that my conduct was “improper” are therefore gratuitous, in
that they lack a demonstrable factual foundation and amount to opinion evidence on the

very issues that this Commission must determine for itself.

I am confident that, given the Commission’s investigative mandate and its powers to
obtain the complete documentary record and to hear from all relevant officials, it will

attach no probative value to such unsupported opinion.

CONCLUSION AND RESERVATION OF RIGHTS

In summary, I have sought in this statement to: -

79.1.  explain the mandate and limits of this Commission’s ToR,

79.2.  briefly set out the constitutional and statutory framework govering the NPA

and the PCLU;

79.3.  contextualise and address, in detail, the specific allegations advanced by the
Calata Applicants and reflected in the Commission’s Rule 3.3 Notice; and
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80

81.

82.

794.  demonstrate, with reference to objective facts, that there is no basis to conclude
that I failed in my duties to investigate or prosecute TRC matters, or that I was

party to any effort or attempt to stop such investigation or prosecution.
On the contrary, the record shows that during my tenure: -

80.1 TRC matters received the requisite dedicated attention by the NPA,

80.2.  inquests were reopened (including in the Ahmed Timol and Neil Aggett

matters),
80.3.  prosecutions such as the Simelane case were authorised and pursued,
80.4.  Jodo Rodrigues was charged for Ahmed Timol’s death in July 2018;

80.5. steps were taken to develop frameworks and policy guidance for the handling

of TRC cases within the NPA.

For these reasons, any allegation that I “failed” in my duties to prosecute TRC matters
as NDPP is, with respect, incorrect. It conflates institutional and historical challenges
with personal fault, and attributes to me responsibility for systemic shortcomings and

challenges that long pre-dated and, indeed, post-dated my tenure.

I note, moreover, that the NPA has not yet furnished me with the full corpus of
documentation I requested in my correspondence of October 2025. I therefore reserve
the right to supplement, clarify or correct this statement should further records come to [\

light that bear on issues within the Commission’s mandate.
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83 I respectfully invite the Commission, should it deem it appropriate, to exercise its
statutory powers to obtain from the NPA all documents, memoranda, reports and
correspondence relevant to TRC matters during my tenures as Acting SDPP: PCLU and
as NDPP, so that my evidence and that of other witnesses may be assessed against a

complete and reliable documentary record.

84. I remain at the disposal of the Commission and stand ready to further assist the

Commission in performing its important constitutional task.

L

SHAUN KEVIN ABRAHAMS
DEPONENT

I certify that the deponent has acknowledged that he knows and understands the contents of

this statement, which was signed and sworn to before me at QLHFAHISFONTTE I op

this the 12** day of December 2025.

VIMISSIONER OF OATHS
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P. O. Box 752,
PRETORIA
0001

VGM Building
Hartley St.
Weavind Park
0001
Pretoria
South Africa

Tel: (012) 845 6000

"SKA1"

INTERNAL MEMORANI
TO: ADV SK ABRAHAMS
ACTING HEAD: PCLU

FROM: ADV RC MACADAM
SENIOR DEPUTY DIRECTOR OF PUBLIC
PROSECUTIONS: PCLU

SUBJECT: NOKHUTHULA SIMELANE

DATE: 1 AUGUST 2013

Dear Shaun

i. Late yesterday afternoon i was emalled the aitached letter of
demand from the LRC, addressed to Adv Jiba (Annexure “A”).

2. The lelter called upon me to advise the LRC if there were
outstanding lines of investigation per return, My response is
aftached hereto {Annexure “B”).

3. The letter demands that Adv Jiba make a decision either to
prosecute or to hold a formal inquest by no later than
30 August 2013, failing which an application will be brought to the
High Court. The document alleges that the NPA has had
sufficient time to complete investigations.

4. It is exiraordinary for this letter to have been sent and the
statements contained therein are in numerous aspects incorrect
and misleading.

5. The pertinent facts of the case are as follows:

Prior to my involvement

51 Ms Simelane disappeared without trace from the Cariton
Centre in 1883.

52 In 19968 members of the Soweto Security Branch submitted
statements to the then Captain Andrew Leask, alleging that
on the instructions of thelr superiors they had kidnapped
her and taken her fo a farm in Northam where their

30
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5.3

5.4

5.5

superiors tortured her for a month. They however contradicted each other on the
crucial issue of where and in whose company she was last seen alive. Captain
Leask was instructed by his superiors not to proceed further with the investigation.

In 1997, the TRC had an amnesty application where the witnesses and their
superiors all applied for amnesty for kidnapping and torture. The superiors admitted
the kidnapping but disputed the allegation that she had been tortured for a whole
month. Their version was that she had agreed to become a police informer and was
handed over to an undercover police officer for re-infiltration into the ANC in
Swaziland. They alleged that they left the farm to firstly carry out a series of
bombings in Johannesburg and thereafter arrested a number of MK members.

Only in 2001 did the TRC hand down judgment, granting amnesty for kidnapping but
refusing amnesty for torture in respect of the superiors. The TRC specifically
refrained from making any findings about her possible murder.

The circumstances under which no further investigations into the matter were
conducted from 2001 to 2009 have been comprehensively dealt with in the
memorandum to the Minister dealing with TRC cases.

My involvement

56

5.7

5.8

5.9

5.10

5.1

| was appointed to deal with TRC cases in 2010 and on 27 October 2010 submitted
a lengthy letter to the investigating officer {Annexure “C”), requiring a substantial
number of complex investigations to be conducted.

As emerges from the LRC letter, on 29 January 2013, the family wrote to
Dr Ramaite SC, raising a number of issues. | attach Dr Ramaite SC's reply
{Annexure “D”), dated 31 January 2013, refuting the claims made and confirming
that the matter was receiving proper attention.

in February 2013, 1 was contacted by Adv Robin Palmer, who informed me that he
had been instructed to represent the family and he requested a meeting with the
investigating officer and me on 18 February 2013, which took place.

The investigating officer and his commanding officer informed us that they would
endeavour to finalise the outstanding investigations by 31 May 2013. The
agreement was that we would again meet with Adv Palmer at the end of May 2013

to report on the progress made.

Adv Palmer was not available, but was per email on a regular basis updated with
progress being made in the investigation and was satisfied therewith. Copies of the

relevant emails are attached as Annexure “g",

In fact, on 26 July 2013, he contacted me from abroad, requesting a meeting on
20 August 2013, which | agreed to.

The investigation has focused primarily on two crucial issues:
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10.

11.

12.

Kind regards

6.1 Firstly, establishing whether from mortuary records and other information the
remains of the missing person can be located and exhumed. This is obviously the

most vital aspect of the case.

6.2 Secondly, investigating the claim of the superiors relating to the return of the missing
person to Swaziland and all the other acts which they allegedly performed in

connection therewith.

During the course of an excavation in Brits, skeletal remains were found and the matter
reported to the local police. An initial on-site examination suggested that the remains were
of a female in the same age group as the missing person. The remains are currently
undergoing a comprehensive forensic and DNA analysis and in order to establish whether
they are those of the missing person and whether the cause of death can be determined.

Obviously the outcome of these tests is crucial to the determination as to whether a number
of the original investigations still require to be conducted and will also identify a number of
new investigations if a positive result is received.

Consultations between the SAPS Victim Recovery Unit and the investigator indicate that it
is unlikely that these results will be known prior to the end of this month and consequently
Adv Jiba would not be able to make a decision as per the LRC demand.

In terms of the NPA Policy a decision to prosecute may only be taken once the case has
been fully investigated and the prosecutor is satisfied that there are reasonable prospects
of a successful prosecution. Clearly no such decision can be taken prior to the conclusion

of the investigation.

An inquest may only be held once a case has been fully investigated and the prosecutor is
safisfied that no prosecution can be instituted. This again requires the finalisation of the
investigation. 1t must be borne in mind that in inquest proceedings, the presiding officer is
provided with all the relevant statements. If the investigation is incomplete, the presiding
officer will decline to hold an inquest. In the instant matter it must be borne in mind that all
the key witnesses are former SAPS members, who would all qualify for legal representation
if an inquest were to be held. Even it the presiding officer allowed the inquest fo
commence while investigations were outstanding, this would result in numerous

postponements and objections.

| have prepared a draft response for Adv Jiba's consideration. Due to the fact that the LRC
letter constitutes a demand, she will have to respond to all the issues raised, because in
the event of proceedings being instituted, her silence will be construed as an admission.

ADV RC MACADAM

/
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1 August 2013

Your Ref: B Sibiya

Legal Resources Centre
Constitutional Litigation Unit
P O Box 9495
JOHANNESBURG

2000

Fax: (011) 834 4273

Dear Sir/Madam

KIDNAPPING, TORTURE, DISAPPERANCE AND MURDER OF
NOKUTHULA SIMELANE

I acknowledge receipt of your letter of 31 July 2013, addressed to
me, relating to the above matter, but forwarded per email to
Adv Macadam of my staff.

I must at the outset express my understanding of your client’s
anguish at the unresolved disappearance of a family member since
1983. I am however constrained to respond to the issues raised in

your letter.

I note that you have attached a copy of your client’s letter of
29 January 2013, addressed to Dr Ramaite SC. I enclose herewith a
copy of Dr Ramaite SC's letter of 31 January 2013 in which he
responds to all the issues raised and gives your client the reassurance
that the matter is recelving proper attention from both the South
African Police Service (SAPS) and the National Prosecuting Authority
(NPA). 1 do not propose to deal with the issues already dealt with by

Dr Ramaite SC.
In your letter you refer to the NPA completing its Investigations and

also refer to Investigations being conducted by Adv Macadam. Itis
Important for you to note that the NPA is not an investigating agency

L
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and Adv Macadam Is not conducting an investigation.  The
investigation is the responsibility of the Directorate for Priority Crime
Investigation (DPCI), a SAPS structure. Adv Macadam’s function is to
give guidance to such investigation as per statutory obligations
contained in both the SAPS and NPA legislation.

Your statement regarding the “unwillingness” of the NPA to conciude
“its investigations” is misplaced. I have been advised that your client
had instructed Adv Palmer to represent them and that from
February 2013 until 27 July 2013, he has been constantly updated on
the progress being made with the investigations. In fact, Adv Palmer
had proposed a meeting on 20 August 2013 with Adv Macadam and
members of the DPCL

I have further been advised that Adv Macadam did not give an
undertaking to make a final decision whether to prosecute or not by
the end of May 2013.

I have been provided with a full briefing on the matter and am
satisfied that it was necessary to request the DPCI to conduct a
number of extremely complex investigations before any decision to
prosecute or hold a formal inquest could be taken. In terms of the
NPA Policy, a decision to prosecute may only be made once a case
has been fully investigated and the prosecutor is satisfied that a
successful prosecution may be instituted. A prerequisite for the
holding of an inquest also requires a decision from a prosecutor that
there are insufficlent grounds to institute a prosecution. This again
requires a full investigation.

Insofar as you propose as an alternative to a prosecution a formal
inquest, a presiding officer will not agree to the institution of inquest
proceedings in the absence of all the relevant aspects being fully
investigated. Were an inquest to commence in the absence of such
an investigation, this would simply result in numerous postponements
and objections from counsel representing the affected partles.

The statements made in paragraphs 5, 6 and 8 of your letter are
consequently not accepted.

1 have been advised that a recent development in connection with the
investigation Is the discovery of skeletal remains during the course of
an excavation which remains are currently undergoing a full forensic
examination. The DPCI has indicated that the outcome of this
examination is necessary, as this will inform the nature of all further
Investigations which wiil be required to be conducted.
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The DPCI has in this regard advised that it would not be in a position
to place a fully investigated docket before the NPA so as to enable a
decision whether or not to prosecute to be taken on 30 August 2013.
Although a time frame for the conclusion of the investigation cannot
be determined, the DPCI has indicated that the finalisation of the
investigation will be prioritised once the results have been received.

In the circumstances, 1 therefore inform you that I am not In a
position to comply with your demand. 1 also deem it necessary to
advise you that my function is to accept or reject a recommendation
whether to prosecute by the PCLU In consultation with the Directors
of Public Prosecution of the North and South Gauteng High Court

Divisions.

Although your client’s concerns are noted, I am of the view that your
client's interests would be best served by being able to obtain closure
on the matter, which in turn requires that all the relevant facts be
properly established. 1 would therefore advise you to consult with
your client on the issue of the threatened High Court application
against me. Should however you proceed with the application, it will
be opposed and an appropriate order of cost will be sought.

Yours sincerely

ADV N JIBA
ACTING NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS

35




2 31, JUL 2013 15:03

Constiuonsl Liig#lpn Unit «

LEGAL RESOURCES-CENTRE' NO. 843

LEGAL &\ESOURCES CENTRE
e " PRONo, 930003207

/10

"/‘\n

1a“ﬂooramm F!sd;ef'fofms zimbeﬂSireel » Marshaltown, Johanneshirg 2001 + South Africa » Wl 600,29

36

. PO}BoxMQS'-JohsJ}msbw?zooo - South Affica + Tel: (011) 36 8631 » Fax: {011) 834 4273

Your Ref;
Our Ref: B Siblya

The Adying N fional Director ¢f Public Prosocutions

Nationg!|Pro

eoutlng Authority 5

Private|Blag Xy62 -

Pretorlgi
0001

By hani

By fax‘g?'lz 845 7291; and

31 July 2013

Dear Aiyocate Nomgcobo Jiba,

or Thembisile Phumélele Nkadimeng, the sister of the late Nokuthula
Simelane (Simelqne), Ewho wag kidnapped and fortured by the former

Suourlty|Police of the South Af!'ioan Police in 1983 and disappeared while in their

!

b
s

4} refef to the earlier correspdndence In this matter between our cllent and your
Tice, \Le algo refer to tﬁe vatious communications and meetings held with your
t

Chris Macadan1 fron the Priority Crimea Lifigation Unit (PCLU) earlier

'. yaal and in previous yearﬁ'i, We attach for your easy reference a copy of our

eiter dated 20 .@anu ry 2013 addressed fo your collsague, Dr Silas
the then Acﬂngf National Dirsotor of Public Progecutions. This letter

aais out/the background tt) the case of our client's [ate sister.

ngarly 40 years. Septembef this year will be the 30™ anniversary of the

dis ppegrance of Simelatie. 1§ has been some 17 years since an investigation

r olignt and her fam:ly hav} besn seeking Justice, truth and accountability for

d wket as opened Into her lsappearance, Simelane's case was one of the

es referred fo National Progecuting Authority (NPA) by the erstwhile Truth and
Riconciliation Commlsssoh (TRC) in 2001 and was In turn referred to the PCLU

§!

h 311 ds.
2!
oca
o '_ nt's
HMmaite,
3.
Notional Offioe:
Cape Town:
Durbong
Grahamstown
e ool

K Retvacka (Diractort Flnancs)
Andrews, 8 Kehanevitz, WR Keifoot, € May, M Mudarkwe, D Smith
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H. JUL 2013 15:03 LEGAL RESOURCES CENTH: NO. 843 P.

it 2003] This matter hag bean in the hands of the NPA for 13 years and has
pyen wilh the PCLU for iore than 10 years,
, adhd

]
4, J‘;{st of the respaonsible pérpetrators have received amnhesty for the kidnapping of
%{i helanp, while some also r:bceived amnesty for her torture. The crimes of
aysault and assault GBl-i ha\l{,e prescribed in terms of section 18 of Act 51 of
No explanation ihas 'gbeen provided for the fallure to charge those

sfrenuolis endeavours tg perpuade the authorities to take action over many

iars. [Her pleas have ifallefi on deaf ears. Ulfimately an undertaking was
pKivideq by your Adv Maqiadar‘h to make a final decision on whather to prosecute
efer {this matter to an ;inqu%st by no later than the end of May 2013. At the
of May no such dedislof was taken and Adv Macadam advised that he
rijuired more time to ﬁn?lizeih[s investigations. Towards the end of June the
83 Ild Matadam Indicated tbat h%a could provide no date onwhen the investigations
puld he completed. )

8. 41 oliept has understanqably'Jost all faith In the ability and/ or willingness of the

FA fo|ever conclude Its Invgstigations. Our dllent is of the view that if the

8 ’w(:)eci in this matter coliid npt be prosecuted, it should have been referred to a
Jugiolal inguest years :agt:),_E if nol decades ago.

7. Sfpuld your Adv Macadajn b Jof the view that there are stlli outstanding lines of
: Fstlg flon that are critinai nd necessary for purposes of making a declsion
h ther|to prosecute or réfer tb an inquest, and that such Investigation cannot be
Ewpleted within the rhont] of August he Is invited lo advise us per
. |Should no such adviofe be forthcomlném aseume that theré 18 no
er ihquiry that cannof be dondluded within the next four weeks for purposes

cit
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=]

J’, makirg the said decision an{l we will act in accordance with our Instructions as
tf out ﬂelow.

Gu'r instquctions are as follows:.

t
sod”” // i T hI National ProsechﬂngnAuthoﬂty (NPA) has had more than sufficient thme

to gomplete its lnves;igati@ns,

|
!

M"M' ( %552 There is more than;suffiplent evidence upon which to take a declsion to

prosecute or to referlto an Inquest;

3 Even if there are unr‘esol{(ed lines of inquiry, the nature thereof are unlikely
to be resolved by fuhharﬂnvesilgatwn. and can in any event be concluded
prigr to the launch o‘f a p;rosecution' or prior fo, or during the course of an
inguest;

TRECT
e

34 The excessive delay in finalizing this investigation has severely prejudiced
the|right of my alient }and @er family to justice and violated their constitutional
right to human dlgnity; and

B (5 'l‘hj prolonged delay conbtitutes disgraceful neglect by the criminal justice
syatem; is deeply offansi to the rule of law and is contemptuous of the
sadrifioes made by S}meléne in her struggle for the freedom of South Afrlca.

%! are pocordingly Instrupted fo demand that you meke a decision to charge the
s Ipetra ors responsible fbr M§ Simelane’s kidnapping and / or murder and / or
her offences by no later tha;h oloss of busm§§§ on Friday, 30 August 2013,
 should you d*eclir:; to prosecute anyone that you Fafer this maiter to

ns are to apply tré the %—!igh Court for an order that the matter be referred
\ judi¢ial inguest, 3
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I
Yours sincere

LEGAL RESOURCES CENTH: NO. 843

Y

P Hopee

Bongurgysa

COPY ‘.‘L:

AND T

AND TJ-'

ﬁ
—

| F}z;sou ces Contra, Congtitutional Litigation Unit, Johannesburg

ibiya

Minister for Jusfice gnd Constitutional Development
By fax: 012 408 4680

Advocate Chris N ca am

Priority Crimes iﬂg tion Unit

By fax: 012 845 8337} and

By emall: cmaoag am@npa.gov.za or hawart@npa.gov.za

Captain Masegela,
South African Ppilcq, Service
By hand

[

P. 4/10
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THEMBISILE PHUMBLELE NKADIMENG
698 Umhlanga Street
Wingate Park
PRETORIA 0181
Tel: 012 421 3600

fax: 012 4213616
Call: 082 553 6880
Email: nkadimeng.thembi@g malt.com

ional Direotor ofiPublic Progacutions
?%uﬁng Authority,
2

Fax: (012) 845 8337 ' BY HAND

Daar Dt Sllag|Ramaite,

|

R THE HOLDING F A FORMAL INQUEST IN TERMS OF SECTION &
UESTS ACT |58 [OF 1988 IN RESPECT OF THE KIDNAPPING,
DISAPPEARANCE | AND MURDER OF NOKUTHULA AURELIA
IORITY INVESTIGATION: JV PLEIN: 4ABY/02/1096)

{ am e sidter of Nokuthuld Auge!ia Simelans (“Nokuthula’). My Identity number is
730240 032p 088. On behalf ofz my family, { seek the holding of a formal fnquest in
58 of 1958 In tespdct of the clroumstanoes surrounding the murder and
other liffendas perpetrated py-njembars of the former South Aftican #olice Securily

Nokulfiuta Was the first chitd of meslina and the late Matthiews Simelane. She was @
membsr of Umkhonto we Slgwe MK), the military wing of the African Natlonal Congress
(ANW%ij My| sister was a sﬁudem at the University of Swazland In the early 19808,
Duritie) thig fime, she ac(éd a:ﬁ a go-belween for the ANC and exiled imaders In

] 1
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swazlland{ In 8 ptember 1983 s{porﬂg}g after corpleting her university studles, and whilst

on an MKE:‘FissI n {o South Africp, stie was Kidnapped by the gecurily Branch from the

Carifon j:qntre in Johanneshuid, éhe was then hrutally tortured over a period of
" } H .

eks gnd then disappehred;
il .

gevetral

Most of géle oligemen who ikidnppped and tortured her and then caused her
§r§nca applied to ihefTR¢ for amnesty. They recelved amneety for her
ktdnappl-ﬁ? aven though they weie fbound {6 have bsen untruthful about their treatment

of my sigd r.! The senior ofﬂcei's wére denled amnaesty for her viclous agsault, None of
the polids| offiders applied for amndty for the murder of Nokuthula. The serior police

Hn whose presence i shej was last seen, fiave refused fo disclose the
wherealiqute df the remains of Nokiithula. To this day her remains have not heen found

| have cons’(al:?tt!y yearched for the truth about what happened to my
sister. ihortly after her disappearinos we spoke with ANG: members, We encuired at
Aftica / 8wazliand§bar ¢ whether she had crossed into South Africe, but
noltecord of her. We ejen made inquirles i nelghbouring countries such as
Botswédla. Npkfhuthula's dieappeatance was reported to the police, both tn Swazliand
and, sti ntly, inSouth A:frlca;,

Al thjgu e efforts proved fn@ittes;b antll early 1986 when the Sowetan hewspaper
publisiied agtory about Nokdthuli‘s disappearance. The newspaper article appeared to
finally; spur| the police intfn agtion. A police fnvestigation under -case number
CAS1#HB9/02/1086 was opened uhder the ausplces of the Priority Crimes Unit based at
Z_\trst r Square (nowi.!oh nnesburg Cenfral Police Station). The investigaling

i

as aptain Leask. During July 1298 oné of the senlor officere. was warned of
his rights i terms of gectlon ¥5 of the Consfitution in respect of the "murder” of
Nokultiula $imstane. He de?:iineii {o make a etatement.

t Dacf}l DIy (Aéfzom {108) of ihe A‘.mna%ly Committee of the Truth and Recongiliation Commigsion.
! i

.{ 2




31 JUL 2013 15:04

]

We raise

However ;a’la
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) her gleappeatance with the TRC. We have pleaded with proseoutors to take
rwarfl. |have eveh a‘ppoiiﬁed private detectives. A dooumentary was made

U
TV (‘Betrayal’; 2008). A statue was eracted. in her memory in Bethal.

arb sfll} without answers,

the TRC hearinga that my gigter suffered terribly at the hands of the

ifcan gecurity branch. We gnow that she refitsed to poligborate with the forcas

of Apartheld. [For this she pald it ultimate price. My father died in 2001, without
knowingiuyhat happened fo his fr.lauéhter. { refuge to give up the gearch for the truth and
justioe. '

i jus

empli to.
{ have ?F { police officars a8 well a3 prosecutors from the Priofity Crimes Litigation Unit

occdsl

(POLU)] of th Nafional Proséoulig Authiority (NPA) ‘on 2
(Jix varidus excuseswere prolided a8 ta why this cage could not go forward.

fow occaslons. On each

nitiallyfine: P LU advised thal thefe was suffioient evidence fo proceed against certain

of the [ffice

litort

s on charges o’:f aséault to do gtievous bodily ‘harm in raspact of the
re of Nokuthula.f However, they advised us that they were pravented from
ith assaull proi_secu ions as the sight to prosecute such offances had

v virtue of sectiotj 18 ot the Griminal Progedure-Act &1 of 1977

iso advised thit tlr hands were, fn any evert, fed by an effective

moratdtium pgeinst the pros}eout fan of the so-calted polltical cages of the past. They

t pefmitted to proceed uitil a standardized pollcy had been put In place to deal

with a{:oh: casas. Towards tixe ghd of 2008 the Prosecution Policy was duly amended.

Nkadjineng

for an effective bagk-door ammnesty for those respongible for so-called
crites and who had ndt previously applisd for amnesty. Together with the
wivef; of the Cradock 41
uncaljstituti onal. The Pret:oria
& Others v Thé Nafional Direotor of Public Prosecutions & Others (TPD

aﬁlpﬂed f0 court to have this. poliey set aside as
High Court struck down the poficy In the case of

3
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case ho {h700/07). in this matterithe NPA had argusd that the amanded policy
survived fonsti tonal sorufiny as families could efill bring private prosecutions In
mattere upiere the NOPP declided fo prosecufe. The court rejected this contention

stating th ‘1' it was the primary rfespdimiblmy of the NPA 1o prosacute. The NPA was
denied legve to ppesl.

Followin

'tw siriking down of the arpendmenis to the prosecution polioy { was advised
that the

LU was st unable fto tgke this matter forward beoause thay lacked police
olior camy out the necessany investigations.

se of 2005 one.of ry legal rapresentatives presented the PCLU with &
legal opipjon i which it was mfnalu%led that the physical and mental abuse parpetrated
against [okhuthula consiituted the [nternational orime of torture. Toriure was, by 1983,
ilted apd untawful act in tenﬁns of oustomary intarmational (aw. South Africa was
obliged {fo inv stigate and pm:senuie fransgressions of customary international law a8
well ae Molatipns of the Gengve Fonventions. While the POLU dtd not dispute the
concluekins of this opinion they did inot take the matter forward.

il

My kaagi repfesentatives also prgposed that those suspects who did not apply for
amnesty|be oseouted for k!dnapélng. { am advised that idnapping Is listed as one of
the exgeptiofs o the 20 yaar frescription rule in section 18 of Act 51 of 1977.
Notwithfstanding that there was nc? fogel impediment to the preferring of such charges
yposal was rejected. iMy [egal representatives alse proposed {hat charges of
: thetands of justice i@a br%u;;ht against two of the sentor ofilests for intimidating
g junlay offlogr inte making a falsd statement and for afternpling to coach @ withess inta
makin ) Ielfai s statement, The P(?LU declinad to pursue atioh charges.

Other p.Loue . Include an apparsht fack of evidence. In partloular it has been claimad
that nbhe ofithe evidence that we led before the Truth and Recongliiation Commissien

(TRC}) may joe used in subdequgnt fagal proceedings. 1 am advised that this view Is
withotitl merjt. 1t Is based on anj erroneous reading of section 21 of the Promotion of
i

| 4
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Natlonal Wity apd reconaiilation ActB4 of 1995 which, in any evant, was not nvoked In
these pariidular prooeedings before e TRC.
gy

now urgent. : Nsl;arly 30 years hes paseed since Nokuthula's
disappea't* noe| Some 17 years hap lapsed since the more reosnt police docket was
gpened. [*} her is now elderly fhnd sickly. Witnesges are also gatting old. Some
have dietin suspioious circumatances,

This msa

-
-8

The PCUJ had previously suggestafl that an inquest be held In this matter. At that time

my fam1ty and | preferred to see a} prosecuilon taking place, Indeed we hava been
urich a private prossoutidn, but we have peen unable to rajse sufficient funds

trying toil
to pay 1
In the ol

aeaurity for costs, wihichgws are advised will be 8 substantial sum of money.
L imslancas we now wish th have formal inquest held as epaedily as possible.

L orliibs wera golng fo prosecilte this matter such prosacution would have taken
ny ypars ago. This case has dragged on for wey oo fong, and such delay has
underrined the prospects for justide and played into the hands of the perpefrators. With
jdly that goes by withott ac}ion peing taken, the interests of justice are severely
[ orkover, and most fegratiably, we have fost complete faith in the PCLU lo run
wseful prosecution.

,lek | ymet with the lnvestigbtlng officer, Captain Masehela, He advieed me that
initted hie report to Advocdte Chrls Macadam at the PCLY during July 2011. In
t#is raiort i proposed that thls inatter be dealt with in an Inquest, | assume that this
report ;vLas ubmitted in compliang with section 4 of the Inquest Aol. 1then spoke with
Advodte cadam who advised me o approach Madeleine Fullard, the Head of the
Miesi ) Porkone Task Team: at ﬂie National Prosecuting Authority of South Aftica.

i metLrJtlth hfs Fullard who aduls%d that her Task Team had not been able to locate the
:ema'Js of Nokuthula. Shs supgested that | approach the suspoate and offer not to

| 5
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progecutejthem if they disclose _ihe {poation of Nokuthula's remains, { have discussed

this sugggetion

The susjt lots !

whereab '\'(ts of the remains. Theyyhave chosan rather to cauee me
i

andlangutsh by maiitainfg a wall of e and deost.

.

uptold p

a

Please
been su

1t my family ahd W have deided notto doa deal with the suspects.
ave had moreithar} ample time to come forward and disclose the

and my family

viselme per retum whether the statements and relevant doouments have
pinitie to a magistrate’or judiolal officer in forme of section 8 of the inquest Aot.

if not, piiase pdvise why ot i If the doouments have boen submitted, please advise

which
antitied o be given reasonabig not

of the {lju
formal

gisirgte or judicial ofilc;er s dealing with this matter, 1am advised that 1 am
of the holding of an inquest In terms of seotion 7

iquestiact. | further re;queéi.that sieps be taken to ensure that the inquest iv 2
yhile quest which !nélude. the glving of oral evidence. Given the sensitivitles

of this tifatter ] raguest that this inqglest be held In the High Court of South Affica.

Shouldiyou any point choo;se to§lnstitute oriminal proceedings in this matter 1 request
that yois apppint & special pri:sec_i&tar fo lead the prosecutior, in consultation with me

and my famity.

earlie

con\#enlence. 1

v
.
.

copyi to: Afvocate Chris MéscadFm, Priority Crimeés Liligation Unit

. s R
| aoczjzttﬂngly ask that you treat tt@ls request wWith great urgency and advise me al your
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Chris Macadam

e e
Front Chris Macadam
Sent: 01 August 2013 09:47 AM
To; ‘Mabatho Molokomme'
Cc: Slabbert)@saps.gov.za; Susan Bukau
Subject: RE: JV PLEIN: 1469/02/1996
Dear Sir/Madam

I acknowledge receipt of your email of yesterday. | note that in paragraph 9 thereof you call upon e to advise you
“per return” if | am of the view that there are “outstanding lines of investigations”. | wish to bring pertinently to
your attention that earlier this year, | was approached by Adv Robin Palmer, who informed me that he had been
instructed by the family to represent them. | have since that date been in constant communication with him,
updating him on the progress being achieved with the investigation and informing him of matters which still
required attention. On 26 July 2013 he contacted me from New Zealand and again discussed the issue of what was
outstanding. | agreed to meet with him on 20 August 2013 (which date was proposed by him) so that he could be

Sully briefed on the status of the matter. As Adv Palmer is fully aware, there are certain key investigations which
must be conducted prior to a decision being taken either to prosecute or to request that a formal inquest be
held. As he is fully aware, a fixed date for the conclusion of those Investigations cannot be fixed due to the nature of
the investigations which require the uncovering of evidence going back to 1983. The content of your letter runs
counter to my engagements with Adv Palmer, Since your letter is addressed to Adv Jiba and in the final paragraph
you demand that she make a decision to prosecute or hold an inquest by no later than 30 August 2013, | deem it
inappropriate to respond further to you. The contents of your letter will be brought, via my superiors, to Adv Jiba
with a recommendation that she respond appropriately to your demand and the issues raised in your letter. |
however at this stage place on record that many of the allegations made therein are not accepted.

RC Macadam
Senjor Deputy Director of Public Prosecutions

From: Mabatho Molokomme {malito:mabatho@lrc.org.za]
Sent: 31 July 2013 03:19 PM
To: Chris Macadam; Helena Zwart (H)
Cc: Bongumusa Sibiya
(; ubject: JvV PLEIN: 1469/02/1996

Dear All
Kindly see attached a letter for your attention.

Regards,

Mabatho Molokomme

Candidate Attorney

Legal Resources Centre

mabatho@Ilrc.org.za

www.lrc.org.2a

Tel: +27 11838 9831

Fax: 011 838 8680

Postal: PO Box 9495, Johannesburg, 2000, South Africa

Physical: Bram Fischer Towers, 16th floor, 20 Albert Street, Johannesburg, 2001, South Africa
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HEAD OFFICE

Tel: +27 12 B45-6000
Fax: +27 12 845-6337

Victoria & Griffiths
Mxenge Building
1 Nestlake Avenue
Weavind Park
Pretoria
0184

P/Bag X752
Preforia
0001
South Alrica

Docex:
DX207
Pretoria

(
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Priority Crimes Litigation Unit

. .
The National Prosecuting Authority

27 October 2010

Captain TP Masegela
Crimes Against the State
PRETORIA

0001

Email: BesterL@saps.org.za
Dear Captain Masegela
NOKUTHULA SIMELANE
JOHN VORSTER SQUARE CAS 1469/02/96
CATS 01/082010
In this matter no person has as yet been arrested or prosecuted. No
corpse has been found which matches that of the missing person. in
the event of a prosecution not being conducted, an inquest would have
to be held. Having regard to the facts of the case, were an inquest to
be held, it would be desirable that a formal one be held.
The material placed before me consists of the following:
(a) A duplicate John Vorster Plein docket missing certain statements;
(b) An original investigation diary;
{c) Loose photographs;

(d) Extracts from the Amnesty application.

| have added the judgment of the Amnesty Committee to the TRC
documents.

Both the initial investigation and the amnesty hearing require further
investigations, which are set out hereunder. In the event of a

Jusiice In our society, se thol people con live in freedom and security

deum lor servico

Igunya Jikelele Lobetshulshist bolaantst Afiiko
Die Nosionale Vervolgingsgeseg von Suld-Afriko

“Togothor Lesiing the

tloveny”




prosecution, only the police investigation and the statements and
evidence of the State witnesses, who applied for amnesty, may form
part of the docket. The amnesty statements and evidence of the
accused could not form part of the docket.

In the event of an inquest, all the relevant facts would have to be placed
vefore the inquest Magistrate, in which case all the amnesty material
would have to be included.

It is therefore recommended that the docket be compiled in three
separate sections:

1. The police investigation and all investigations carried out thereon;
2 All the material which was placed pefore the Amnesty Committee;

3. All investigations carried out as a result of the evidence before the
Amnesty Committee.

A complete set of all the evidential material (testimony applications and
documents) placed before the Amnesty Committee must be obtained.
A bundle would have been compiled by the TRC of all the relevant

documentary evidence, placed pefore the Committee. (This may have
included the police docket.)

The applicants completed application forms and attached thereto
statements and other documents.

The applicants and witnesses then testified and the transcripts of their
evidence are necessary, as well as any documents which may have
been introduced during their testimony.

Documentation currently missing includes:

« The testimony of Duma Nkosi;

» Portions of the cross-examination of Veyi;

» Statement made by Veyi, which accompanied his amnesty

application.

As far as the police investigation is concerned, the following further
investigations are necessary.

A




Although the original “C™-clip is in the docket, the “B’-clip and the
original “A™-clip are missing. There is a duplicate docket, but certain
statements are missing, certain statements have not been allocated an
“A’-clip number and certain statements have not been signed, nor

commissioned.

A portion of another docket Krugersdorp CAS 1263/01/96 has been
included in the John Vorster docket, but the whole Krugersdorp docket
is required.

The original investigating officer is required to submit a statement,
setting out all the steps taken in the investigation and indicating when
1ast he had the originat docket in his possession. He should also assist
in reconstructing the docket and addressing issues relating to the
unsigned statements, etc.

According to the investigation diary, in 1996 the Rustenburg LCRC
compiled a photograph album and sketch plan of the farm where the
missing person was detained. This album and plan should be obtained,
as at present, there are only loose photographs. If the original album
cannot be located, then the farm must be revisited with the relevant
witnesses and a new album and sketch plan compiled.

It must be established whether ali the original witnesses are available
and if so, they must be requested to comment on whether they stand by
their original statements and if they testified before the TRC, their TRC
versions. Any contradictions or retractions should be properly
explained.

in several of the statements reference is made to persons who are
claimed to be dead. Confirmation of these deaths must be obtained.

The issue of "A22" (MT Radebe) is puzzling and must be clarified:

o The first witness to come forward was Veyi, who indicated that
Radebe participated in the torture at the farm. The statement of
Radebe is however to the effect that he only guarded the missing
person at the Norwood flat for a week and was then transferred
to the John Vorster Vehicle Branch.  Another witness,
Selamolela, also alleges that Radebe was at the farm and in fact
claims that the missing person was last seen in Radebe'’s
company, together with two other persons, namely Coetzee and
Pretorius. All the withesses involved in the Kidnapping and
assault of the missing person made statements to Captain
Leask, who warned them of their right against self-incrimination.

4S8
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o In the case of Radebe, we only have an unsigned and unattested
statement, purportedly taken by Captain Ndlovu of the
Braamfontein Police. Radebe was not warned of his right
against self-incrimination according to the statement. The
circumstances under which the statement was obtained must be
properly established and in particular, it must be established
whether at any stage, Radebe signed an affidavit.

o If Veyi and Selamolela are teling the truth about Radebe’s
involvement at the farm, then his statement to the effect that he
was never there must be a lie. Conversely, if in fact he was
transferred to the Vehicle Branch, then a question mark hangs
over the veracity and the reliability of Veyi and Selamolela as
witnesses.

o Whether Radebe is being truthful or not could easily have been
verified by establishing whether in fact he was transferred to the
Vehicle Branch in early September 1983. The original
investigating officer must indicate whether any investigations in
this regard were conducted and if so, what the outcome thereof
was. If this was not propertly established at the time of the initial
investigation, then this aspect must be now investigated. |
assume that the SAPS personnel registers could provide
relevant information. According to the private investigator,
Radebe is still a serving member of SAPS.

o Radebe never applied for amnesty and the family of the missing
person have made representations  that he should be
prosecuted. Whether he can at this stage be prosecuted wouid
depend on whether he was given the status of a witness at the
time of the initial investigation. The investigating officer must be
requested to fully explain this issue.

o Once all of the above has been investigated, Radebe should be
approached, warned of his rights and requested to indicate if he
wishes to make a statement at this stage.

v Although it is alleged that Peter Lengene is dead, he made various

statements in the docket. He alleges that there was an attempt by
Pretorius and Coetzee involving Director Thoms, to induce him to
make a false statement. The docket shows that the original
investigators and other police officers were involved in arranging for
the under-cover policeman, Norman Mkonza (Scotch) to have a
taped conversation with either Pretorius or Coetzee. Various entries
have been made in the investigation diary and reference is made to

A
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a tape being kept as an exhibit. The investigating officer must
explain what the outcome of alf of this was and Director Thoms must
also be approached fo indicate whether he has any knowledge of
this matter.

v According to Patrick Kobe (‘A7"), he heard that Coetzee, Pretorius
and Mong had killed the missing person. He must indicate from
whom he received this information.

v A further statement must be taken from Duma Nkosi, providing the
further additional detail:

o Whether the missing person was known to him prior to her
being sent to him by Mpho;

o How he received instructions from Mpho;
o What the missing person exactly was to do;

o To whom he made enquiries to trace the missing person’'s
whereabouts;

o Whether he suspected that the missing person had been
detained by the Security Branch and if so, whether he
adopted any counter-measures.

v A further statement from Justice Ngidi must be obtained covering the
following:

o What the nature of his dealings with the missing person were;
o When last he saw her before she disappeared;

o Whether he was aware of what duties she was performing on
hehalf of Mpho;

o What missions Mpho gave to Scotch and Frank;

o What training was given to these persons and how well were
they known to Mpho;

o Since it appears that he was based in Swaziland at the time,
he should comment on what structures were in place in
Swaziland at the time. Lengene said that Coetzee and others
were taking the missing person to Swaziland. The witness
must be requested to indicate what structures wouild have

A




been in place on the Swaziland side of the border post and
what would have happened had the missing person
presented herself at that point.

it must be established how far from the Oshoek Border Post the
University where the missing person was studying at, the premises
from which Gilbert Twala operated and the home of Thembi

Vilakatim are.

The person referred fo as John June in paragraph 9 of Gilbert
Twala's affidavit must be traced and requested to submit a
statement regarding his knowledge of the matter.

According to Veyi, Manuei from Mozambique was also involved.
Efforts should be made to identify him and obtain a statement from

him.

There is also reference to an Adrian Bambo, who is also referred to
as “Strongman”. 1t must be established whether in fact he is now

deceased.

According to the witness statements, the following premises and
intersections have relevance:

o The Norwood Flats;

o The farm at Northam;

o The Potchefstroom Security Branch office;
o The intersection referred to by Veyi;

A map should be obtained where all these points are marked and
the distances between them indicated.

v At the end of the police investigation, the following emerges:

o Veyi says that he was in the company of Selamolela when he
saw the missing person in the boot of Coetzee’s car after she
had left the farm and at a four-way stop.

o Selamolela however claims that he last saw her at the farm in
the company of Coetzee, Pretorius and Radebe.

L
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o Lengene says that the missing person was told to wash and
put on new clothes, because she was being taken to
Swaziland. He claims he drove her in a van to the servants’
quarters in a certain house in Westonaria where she was left
in the company of Sefuthi, Pretorius and Coetzee.

o Sefuthi merely mentions being at the farm, does not indicate
when he last saw her and in whose company she was, but
claims that he suspects that she was killed by Coetzee,
Pretorius and Mong, because they threatened her with death
during the interrogation. He does not mention Radebe as
being present at the farm.

o it would appear that Pretorius, Coetzee and Mong were not
informed of the allegations and invited to respond.

v The versions referred to above are all contradictory and on the very

points where corroboration should be obtained, the wiinesses
contradict each other, e.g. Selamolela makes no mention of being at
the intersection with Veyi and Sefuthi makes no mention of being at
the house in Westonaria. Lengene's version of the missing person
being prepared to return to Swaziland and leaving in his van is not
supported by the other witnesses. it must be established whether
there are other members of the Security Branch Unit to which all
these persons belonged, who could possibly at this stage shed light
on the various allegations.

The confusion continues at the amnesly application where for
example Selamolela is emphatic that he did not accompany Veyi to
the intersection and suggests that this was Sefuthi. Sefuthi never
testified at the amnesty application and as is clear from his
statement to the police, last saw the missing person at the farm.

Coetzee, Pretorius and Mong all testified at the amnesty application
and denied that the missing person was as severely assaulted as
claimed by the other witnesses. They also claimed that she agreed
to become a police informer and was handed over to two under-
cover police officers (whom they claimed were now dead), who
dropped her off at the Oshoek Border Post. This contradicts the
version of the other witnesses to the effect that the missing person
at no stage agreed to cooperate and being an informer.

Coetzee was cross-examined on the basis of information which
Lengene provided to Fanie Malapo. A statement must be obtained
from Mr Malapo in which he sets out what he knows about this
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matter and what exactly was conveyed to him by Lengene and any
other person whom he may have interviewed.

[t was a key feature of Mong, Pretorius and Coetzee's amnesty
applications that they could not have participated in the protracted
assaults as alleged, because at that time they were involved in the
investigation of certain terrorist cases and carried out arrests.
Efforts should be made to trace these cases in order to confirm
whether there is objective proof that he was performing duties
outside the farm at Northam at the relevant time. A Mr Brits was at
one stage in charge of all the dockets opened by the Security
Branch and | believe that these dockets are currently being stored at
CATS,

it was also a feature of the applications that they claimed that they
planted ceitain explosive devices at power stations and a railway
line in order to create the impression that these attacks had been
carried out by MK. This was ostensibly to deceive the ANC into
believing that these aftacks had been carried out as a result of the
missing person's information. Again with reference to the dockets
and other records {e.g. Bomb Disposal Unit records) held by SAPS,
it must be established whether these explosions in fact took place
and whether there is evidence showing that it was these persons
who carried out these atlacks.

Finally, it was also alleged that as a result of the information
provided by the missing person that certain MK members were
arrested and prosecuted. This issue also surfaced in the cross-
examination of Gilbert Twala, who admitted that certain persons had
been arrested, but alleged that this had taken place before the
disappearance of the missing person and on the basis of the
information of an informer. Again, efforts must be made to establish
the relevant delails regarding the arrest of these persons in order to
establish which of the two versions is correct. In this regard, the
Department of Justice & Constitutional Development still retains
records relating to the detention of various people and these should
also be checked.

Coetzee, Mong and Pretorius place reliance on various people who
they allege are now dead. In addition to the two under-cover police
officers referred to above, reference is also made to Brigadier
Muller, Coetzee's commanding officer, as well as to "Strongman”
Mbombo. It must be established whether these persons did in fact
hold the positions as alleged and when they died. This is important,
because it will have to be decided whether they were implicated

y
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specifically because it was known that they were dead and could not
refute the allegations.

Coetzee claims that Brigadier Muller briefed Brigadier Schoon about
the plan to use the missing person as an informer. It must be
established whether Brigadier Schoon is alive and if he can
comment on this allegation.

Coetzee also claims that the Eastern Transvaal Security Branch had
a file on the missing person, who had been identified as a MK
member. Efforts should be made to identify the members of this
branch at that time to see if anyone can confirm or deny this

allegation.

The version of how the missing person was tortured, became an
informer, was dropped off at the border post and then no inquiries
made when she disappeared, appears to me to be implausible.
Effors should be made to establish whether there is a reliable
senior member of the Security Branch who could indicate whether
the process followed by Coetzee was in fact appropriate in the light
of the procedures and practices of the Security Branch of that time.

According to Veyi, he met with the Divisional Head of the Security
Branch at Potchefstroom after leaving the farm. (See pages 105
and 106.) It must be established who the Divisional Head was at
the time and if he is available, a statement must be obtained from

him.

It was common cause that Veyi first approached The Sowetan and
in particular a journalist, Sharon Chetty. Veyi was cross-examined
about the fact that the journalist reported that he had decided to
come forward, because Coetzee and the others had been promoted
and not himself. He denied having said this. The journalist also
reported that the ANC only contacted the missing person’s family
10 years after she had disappeared, which was also disputed by
Gilbert Twala. The journalist must be traced and asked to comment
on these allegations.

Selamolela alleges that there was only one entrance to the Norwood
Flats, which was disputed by Coetzee. It must be established which
version is true. If the building has been unaltered, then current
photographs can be taken. If however it has subsequently changed,
then efforts must be made to establish whether there are plans or
photographs of it as it existed in 1983.

/L/

55




10

v There were major disputes befween the witnesses surrounding the

dam, the outbuilding, the main farm house and the washing facilities
available. If the premises have not been altered in the interim, they
should be photographed to obtain clarity on all these issues.

in his evidence, Gilbert Twala mentioned a number of persons who
might have knowledge of the events, e.g. Wally and Wendy Mbana.
Efforts must be made to trace these people to obtain statements
from them,

Gilbert Twala was called to refute the allegation that the missing
person had returned to Swaziland and been murdered by the ANC.
Under cross-examination he however alleged that he could not talk
about ANC structures in Swaziland, but only knew about the
Transvaal Unit located in Soweto. Efforts would have to be made to
identify the relevant structures in Swaziland at the time, who can
comment on the allegation made by Coetzee and others. Twala
alleged that Siphiwe Nyanda, currently the Minister of
Communications, may well be placed to assist in this regard. It was
specifically alleged that the missing person had meetings with the
current Minister. The Minister would have to be approached to
provide a statement.

Under cross-examination of Mr Twala, it was put to him that there
was an intelligence unit which kiled MK members, who were
traitors. it was also alleged that the Motsoanyame Commission also
made a finding concerning a person who had the same MK name as
the missing person. These aspects would have to be investigated
and if necessary, statements obtained.

Swaziland is a SADC member and consequently, the SADC policing
protocol applies. Contact should be made with the Swaziland
authorities to establish whether it is at all feasible that records would
exist showing that a body matching that of the missing person was
ever found. [t is highly unlikely that such a search of police dockets
and inquests could be conducted, but it would have to be explained
to a Court that this avenue was explored.

it is clear that there are considerable disputes regarding how and
under what circumstances the missing person left the farm. This
raises the possibility as to whether she was not in fact killed and
buried on the farm. A suitably qualified exhumation expert should
be requested to visit the farm in order to establish whether any
exhumation is at all possible. An exhumation under forensic
procedures should be carried out if the response is positive.

/L,
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According to Lengene, the missing person was taken to a private
residence in Westonaria.  Under cross-examination, Coetzee
admitted that he had a brother who lived in Westonaria and worked
on a mine. This avenue should be properly investigated.

According to Veyi, he was fold by 2 former police officer who

subsequently died, that Coetzee and Pretorius had shot the missing -

person and buried her in Rustenburg. It should be established
whether Coetzee and Pretorius had safe houses in the Rustenburg
area or friends or relatives who had plots or farms in Rustenburg. If
any premises are identified, consideration should be given to
whether an exhumation is feasible.

As | have already indicated, the witnesses who gave statements
must be requested to confirm what has already been said. It would
appear that Coetzee, Pretorius and Mong have never cooperated
with the investigation and it would be appropriate, once all the
investigations have been concluded, to approach them via their
attorney, Mr Wagener, o comment on the aflegations.

As | have also already indicated, the situation relating to Radebe is
strange. 1t may well be that he could hold the key to explaining what
really happened on the farm and he should be approached in this
light.

The duplicate docket and four pblue files may be collected from my office, but
must be returned to me once the investigations have been concluded.

Kind regards

() >

RE MACADAM '/
DEPUTY DIRECTOR OF PUBLIC PROSECUTIONS ‘
AND DEPUTY HEAD: PRIORITY CRIMES LITIGATION UNIT
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Victoria & Griffiths
Mxenge Building
123 Westloke Avenve
( Weavind Park

Silverton

P/Bag X752
Pretoria
0001
Tel: {012) 845-6000
Fax: {012} 845-72%91

WwWW.Apa.gov.zZa

Office of the
National Director of Public

Prosecutions
tgunye Jikelels Labstshutshisi boMzantsi Afiika
Die Nastoncla Vervolgingsgesag von Suld Afriko
31 January 2013
Ms TP Nkadimeng
698 Umhlanga Street
Wingate Park
Pretoria
0181
Fax: (012) 421 3516
Email: nkadimeng.thembi@gmail.com
Dear Ms Nkadimeng

REQUEST FOR THE HOLDING OF A FORMAL INQUEST IN TERMS
OF SECTION 5 OF THE INQUESTS ACT &8 OF 1959 IN RESPECT
OF THE KIDNAPPING, TORTURE, DISAPPEARANCE AND
MURDER OF NOKUTHULA AURELIA SIMELANE (PRIORITY
INVESTIGATION: JV PLEIN: 1469/02/1996)

1. | acknowledge receipt of your letter, dated 29 January 2013 and
at the outset express my extreme sympathy for the suffering you
and your family have experienced due to the unresolved
disappearance of your sister. The purpose of my
communicating with you is to expiain fully all the relevant facts
relating to your sister's disappearance SO as to allay your
criticisms levelled at the PCLU. Your case has and will continue
to receive diligent attention by the NPA. As will be explained
hereunder, it is not possible to hold an inquest prior to the
conclusion of the outstanding investigations, which must be
conducted by the DPCL

2. Although your sister disappeared in September 1983, the first
information identifying suspects was only received by SAPS in
1996.

3. When the TRC was established, SAPS elected to put on hold all
investigations where amnesty application had been lodged.
Your sister's matter was one such case.

4. The judgment of the Amnesty Committee was only released in
May 2001,

/
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10.

11.

12.

13.

When the PCLU was established in 2003, the National Director
referred all TRC cases to it.

it is correct that the TRC cases were temporarily put on hold
pending the formulation of guidelines. This was because it was
deemed important that special considerations applied to these
cases.

Your application to have the provisions (which you state
constituted a second amnesty process) set aside, resulted in the
Court dedlaring the whole guidelines unconstitutional, including
the mechanisms creating structures for the investigation of such
cases.

When the President established the Ginwala Commission,
SAPS declined to further investigate the matters, pending the
conclusion of the Commission. One of the matters falling within
the terms of reference of the Commission was the manner in
which TRC cases were dealt with by the NPA.

The dissolution of the DSO, the establisnment of the DPCI and
the redefining of the mandate of the detective service did
unfortunately hamper efforts to have your case investigated.

In early 2010, Adv Macadam was appointed by the Acting
National Director to take over all the matiers and to liaise directly
with the DPCI, following an agreement reached between the
NPA and General Dramat.

| enclose a copy of Adv Macadam’s letter of 25 March 2010,
addressed to the Unit Commander of the DPCI, who had been
mandated to investigate TRC cases. As emerges from the
tetter, Adv Macadam did specifically request that the issue of
prosecuting Detective Inspector Radebe be investigated. As is
also clear from the letter, the NPA at that stage merely had a
duplicate docket and it was obviously essential that the original
docket and other evidence be located.

Captain Masegela was appointed to investigate the matter and
in late 2010 submitted a docket to Adv Macadam. ! enclose a
copy of a letter, dated 27 October 2010, written by

Adv Macadam to Captain Masegela, requesting an extensive

number of all-embraging investigations. Yet again, the role of
Detective Inspector Radebe was emphasised. As is evident
from the investigations requested, your sister's case had
obviously not been fully investigated, either by the TRC or by
SAPS. It is also clear that it would not he possible to quickly
finalise the investigation, because of the issues required to be
canvassed.

it is correct that the PCLU declined to institute a prosecution on
the Customary International Law crime of torture and on a
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14.

15.

16.

17.

charge of attempting to defeat the ends of justice. The two
letters, written by Adv Macadam, however demonstrate that the
request that consideration be given to the prosecution of
Detective Inspector Radebe, was acceded to.

It is the view of John Dugard, one of the world's leading experts
in the field of International Law, that international crimes require
domestic legislation before they can become enforceable in
South Africa. The Constitutional Court, in the Wouter Basson
matter, also specifically refrained from directing that he be
charged for Geneva Convention crimes and in fact limited his
potential prosecution only fo offences under the Riotous
Assemblies Act. The domestic Rome Statute, which
criminalises certain international crimes, specifically prohibits
prosecutions for such offences committed prior to the enactment
of the Statute. The Torture Convention Bill also makes no
provision for retrospective criminalisation. The PCLU’s decision
not to institute a prosecution on a charge of torture was correct.
Only a charge of assault with intent to do grievous bodily harm
could have been considered, but such crime had prescribed in

2003.

The person who alleged that he had been influenced to change
his version was deceased even prior to the amnesty hearing.
The tape recordings were lost while in police custody. There
could therefore be no basis for a prosecution and in addition,
charges of defeating the ends of justice would have prescribed
in 2000.

The docket was not submitted to the PCLU in July 2011 under
cover of a report, let alone one as required in terms of Section 4
of the Inquests Act. In fact, the docket was re-submitted with a
substantial number of the original investigations not having been
conducted and no evidence establishing that your sister was
murdered.

Rather than requesting that the outstanding investigations be
conducted at that stage, Adv Macadam explored a number of
other options, aimed at trying to establish that your sister was in
fact murdered by the Security Branch:

17.1 In a statement, dated May 2011, the original investigating
officer indicated that he had been instructed to hand over
the dacket to Captain Holmes so that it could be part of
an investigation against General Engelbrecht.  The
original docket when located contained no statements
taken by Captain Holmes and it was established that he
had passed away many years previously. A perusal of
the D’Oliveira material failed to reveal any record of
investigations conducted by him into your sister's case. It
was established that an investigation into General
Engelbrecht was conducted, but that the Director of
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18.

17.2

17.3

17.4

17.5

Public Prosecutions: Pretoria declined to prosecute and
the National Director concurred with this decision. That
investigation contained no evidence referring to your
sister's disappearance and murder.

A matter completely overlooked by both the TRC and
SAPS was the claim by three of the suspects that
bombings of two power stations and a railway line and
the arrest of Justice Ngidi confirmed their version. After
an extensive search, the dockets relating to the bombings
were located and in fact found to contain evidence which
would have been materially relevant at the time of the
amnesty application. It was however further established
that a separate committee of the TRC granted the
persons involved in the bombings amnesty. The docket
relating to Justice Ngidi could not be located; however,
other evidence was obtained which indicated that he was
arrested at a different time as alleged by the suspects.

The discovery of this additional evidence led
Adv Macadam fo conclude that your sister may have
been in fact murdered on the farm. He requested the
Missing Persons' Task Team (MPTT) to look into the
possibility of conducting an exhumation. A senior
international forensic anthropologist however advised that
an exploration of the farm should only take place in spring
before the summer re-growth of vegetation, but when the
ground was again moist after spring rains.

As an interim measure, the MPTT commenced inspecting
mortuary records with the aim of locating cases which
matched the description of your sister. This has led to a
process of retrieving various inquest records relating to
unidentified persons. Once all the records have been
obtained, they will be placed before Adv Macadam in
order for him to decide whether any of them relate to your
sister.

Although the exploration of the farm was conducted in
October 2012, the report from the MPTT was only made
available on 25 January 2013. This was because the
MPTT explored every possible option which could lead to
the identification of the burial site. Al these options
however were too of no avail and the MPTT has
concluded that no exhumation is feasible in the absence
of clear evidence as fo a specific burial site.

The docket was only resubmitted fo the PCLU late last week,
again containing no further statements, save for the report of the
MPTT. The allegation that Ms Fultard advised you to approach
the suspects is disputed by her. In any event, | would not

61




19.

20.

21.

22.

23.

24.

25,

authorise any such conduct, as this would not be conducive to
the interests of justice.

The docket has been carefully perused by Adv Macadam and a
Senior State Advocate and is in the process of being re-
submitted to the investigating officer with an instruction that all
outstanding investigations be concluded without further delay.

Only after the matter has fully been investigated can
Adv Macadam, in consultation with the relevant Directors of
Public Prosecutions, make a properly informed recommendation
as to whether a prosecution can be instituted or not. The
decision rests with me. :

The placing of the existing statements before a Magistrate would
not serve any useful purpose, because the Magistrate would be
constrained not to hold an inquest until the matter has been

properly investigated

Insofar as you request that the inquest be held in the High Court
is concerned, the Inquests Act requires that the Minister
approach the Judge President of the relevant division o appoint
a Judge. | cannot request the Minister to exercise these powers
in the absence of a fully investigated case.

As the evidence currently stands, there is confusion as to where
your sister was last seen alive and consequently, Section 6(3) of
the Inquests Act may apply, which requires that the Minister
appoint a specially designated Magistrate. This provision also
could not be invoked in the absence of a fully investigated case.

Insofar as you also request the appointment of a special
prosecutor in consultation with your family, | am of the view that
this would impede on the independence of the NPA, because in
certain cases, the Courts have set aside appointments of
prosecutors where there is a connection to the complainant.

| trust that the above reassures you that the matter is receiving
proper attention. You will be informed when the matter has
been investigated and a decision taken. In the event of the
decision being taken to hold an inquest, the various provisions
of the Inquests Act will be invoked to ensure that it will be a

formal one.

ours sincerely /

/\\/2” C___

T

DR MS RAMAITE SC
ACTING NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS
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Helena Zwart (H)

NE
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From:
Sent:
To:

Ce:
Subject:

Dear Chris,

1. Further to our telcon,

Robin Palmer <PALMER@ukzn.ac.za>
11 February 2013 12:10 PM
Chris Macadam

Helena Zwart (H)
Nkadimeng case meeting: 2pm on Monday 18 February 2013

| confirm | will meet with you (together with Alan Wallis) re the Nkadimeng case

progress on Monday 18 February at 2pm at your offices.
2. It may be useful te aiso have the investigating officer present at this meeting- could you kindly try to

arrange this?
Regards,
Robin Palmer.

___Information from ESET Endpoint Antivirus, version of virus signature database 7992

(£0130210)

The message was checked by ESET Endpoint Antivirus.

http://www.eset.com

= Please find our Email Disclaimer here-->: http://www.ukzn.ac.za/disclaimer =======
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Helena Zwart (H)

from: Robin Palmer <PALMER@ukzn.acza>
Sent: 17 May 2013 04:26 PM

To: Helena Zwart (H)

Subject; RE: NOKUTHULA SIMELANE

Thanks Chris- T will report back. Please let me know about timelines at the end of May.

Regards,
Robin.

From: Helena Zwart (H) [hzwart@npa.gov.za]
Sent: 17 May 2013 04:21 PM

To: Robin Palmer

Subject: RE: NOKUTHULA SIMELANE

Dear Robin

agree that it is not necessary to meet. The alibi of Mr Radebe has been investigated and it was established that he
was only transferred to the Vehicle Theft Unit in September 1984 and therefore he was still at the Security Branch at
the time when Ms Simelane was on the farm at Northam.

The safe houses in use by the Soweto Security Branch at the time have all been identified and all have been
eliminated as having exhumation potential, save for the smallholding at Westonaria where consideration is being
given to the feasibility of a probe. The detention files relating to Mr Ngidi have been obtained from Justice. They
give the case reference number of the docket upon which he was arrested, as well as dates of his
detentions. Investigations are NOW in progress to locate the docket and other evidence whereupon he will be
interviewed. The detention files relating to Gilbert Twala are still awaited from Justice. The original under-cover
agent, Scotch, has been traced and will be re-interviewed as it would appear that he has also knowledge refating to
the arrest of the MK members, which is central to the defence put up by Coetzee, Pretorius and Mong. The
outcome of these investigations will determine whether it is still necessary to approach General Nyanda for a

statement.

Work is in progress regarding checking mortuary records for entries which could correspond to the physical
description of Ms simelane and the time of her disappearance and once more information is forthcoming,
-onsideration will be given as to whether exhumations are necessary. The outcame of these investigations will
determine the necessity or otherwise of having to conduct the original queries directed by myself.

Kind regards

Chris

From: Robin Palmer [mailto:PALMER@ukzn.ac.za]
Sent: 17 May 2013 03:46 PM

To: Helena Zwart (H)

Cc: Chris Macadam

Subject: RE: NOKUTHULA SIMELANE

Dear Chtis,

1 am out of the country for a while- perhaps you can update me on progress, and actions still to be taken with
projected time-frames, at the end of May, and T will report to the other team members- a meeting seems
unnecessary at this stage. 1 will be back in mid-to late June if a meeting is indicated at that stage.

Regards,

Robin Palmer.

/u




From: Helena Zwart (H) [hzwart@npa.gov.za)
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Sent: 17 May 2013 02:40 PM

To: Robin Palmer
Cc: XabaN@saps.org.za; Susan Bukau
Subject: NOKUTHULA SIMELANE

Dear Robin

Wwith reference to our undertaking to meet at the end of May 2013, | would like you to indicate your availability. We
are not in a position at this stage to have finalised all the investigations, but a number of key aspects have been
dealt with and the remaining investigations should be finalised within a reasonable period of time.

Kind regards

Chris Macadam
This ¢-mail transmission, including the attachments (hereinafter collectively referred to as this “g-mail’’)

contains information that is confidential and subject to legal privilege intended only for use by the
individual or entity to which it is originally addressed. Access by anyone else is unauthorised. If you are not
the intended recipient or a person responsible for delivering this e-mail to the intended recipient, be advised
. +hat you have received this e-mail in error and you must delete this e-mail in its entirety immediately. Any
anauthorised disclosure, dissemination, reliance, use, interception, alteration, tampering or any other form
of corruption of this e-mail or any part hereof is strictly forbidden. E-mails cannot be guaranteed to be
secure or free of errors or viruses. As such, we advise you to catry out your own virus checks, as neither this
entity nor the transmitter accept any liability whatsoever, arising from this e-mail or for any consequence of
its use or storage. No stated, tacit or implied view, opinion, advice or position of the {ransmitter necessarily
represents that of this entity. If verification of this e-mail is required, please request a hard-copy version on
an official letterhead of this entity. Copyright in this e-mail is and remains vested in this entity and/or in the
transmitter, This entity fully reserves the right, without notice, to monitor outgoing and incoming e-mail and
other transmissions or communications on, in, through or by means of its e-mail and teleconumunications
systems.
= Please find our Email Disclaimer here-->: httg:/lwww.ukm.ac.za/disclaimer ===
This e-mail transmission, including the attachments (bereinafter collectively referred to as this “e-mail”)
contains information that is confidential and subject to legal privilege intended only for use by the
individuat or entity to which it is originally addressed, Access by anyone else is unauthorised. If you are not
the intended recipient ot a person responsible for del ivering this e-mail to the intended recipient, be advised
that you have received this e-mail in error and you must delete this e-mail in its entirety immediately, Any
unauthorised disclosure, dissemination, reliance, use, interception, alteration, tampering or any other form
of cortuption of this e-mail or any part hereof is strictly forbidden. E-mails cannot be guaranteed to be
secute or free of errors or viruses. As such, we advise you to carry out your own virus checks, as neither this
entity nor the transmitter accept any liability whatsoever, arising from this e-mail or for any consequence of
its use or storage. No stated, tacit or implied view, opinion, advice or position of the transmitter necessarily
represents that of this entity. If verification of this e-mail is required, please request a hard-copy version on
an official letterhead of this entity. Copyright in this e-mail is and remains vested in this entity and/or in the
transmitter. This entity fully reserves the right, without notice, to monitor outgoing and incoming e-mail and
other transmissions or communications on, in, through or by means of its e-mail and telecommunications

systems.
——===—= Please find our Email Disclaimer here-->: http:IIWWW.ukzn.ac.za./disclaimer ==
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Helena Zwart (H)

From: ) Rohin Palmer <PALMER@ukzn.ac.za>

Sent: 02 May 2013 02:20 PM

To: Helena Zwart (H)

Cce: nicolef@salc.org.za; howardvarney@gmail.com
Subject: RE: Nokuthula Simelane

Dear Chris,

Thank you for the reply, Kindly keep me updated.
Kind regards,
Robin Palmer.

From: Helena Zwart (H) [hzwart@npa.gov.za]
Sent: 02 May 2013 02:12 PM

To: Robin Paimer

Subject: RE: Nokuthula Simelane

( ar Robin
There are no new developments at present.
Kind regards

Chris Macadam

From: Robin Paimer {mailto:PALMER @ukzn.ac.za]

Sent: 02 May 2013 12:40 PM

To: Helena Zwart (H)

Ce! nicolef@salc.org.za; howardvarney@gmail.com; alanw@salc.ora.za
Subject: RE: Nokuthula Simelane

Dear Chris,
| confirm receipt, and shall circulate to other team members. Do you have an update on the current status of the
investigation?

( sgards,

" nobin Palmer.

From: Helena Zwart (H) [mailto:hzwart@npa.gov.za]
Sent: Monday, April 15, 2013 3:47 PM

To: Robin Palmer

Subject: Nokuthula Simelane

Dear Robin

With reference to our telcon last Friday, | do not deem it necessary fo reply to the last letter from your clients, as we
discussed all the issues during the course of our telcon. In the light of the DA/NDPP matter, a number of decisions
of the NPA may now be reviewed and 1 would be obliged to file a record of all the communications which could

cause embarrassment and open the doors for allegations.

| confirm that you drew my attention to a Sunday Times article where extracts from one of my letters were
quoted. It should be brought to your client’s attention that these types of disclosures are potentially prejudicial, as
if proceedings are instituted, the other parties may then on the basis of the article require discovery fo my internal

communications with you and your client.




| note that Frank Dutton s being copied on the correspondence. He approached me two years ago, informing me
that he had been appointed to investigate the matter on behalf of the family. It may well be necessary for him to
provide the investigating officer with a statement outlining what he did.

| confirm that investigations are continuing regarding Radebe’s claim to have been transferred to the Vehicle Theft
Unit via the relevant police documentation and also locating ail the dockets and background information relating to
the detention of the various MK members as became relevant at the amnesty hearing.

Checks are also being conducted on the mortuaries in areas relevant to the investigation for any records which
might correspond with the missing person.

Kind regards

Chris Macadam

Information from ESET Endpoint Antivirus, version of vitus signature database 8222
(20130412)

(e message was checked by ESET Endpoint Antivirus.

hitp://www.eset.com
= ———= Please find our Email Disclaimer here-->: hitp://www.ukzn.ac.za/disclaimer =======

This e-mail transmission, including the attachments (hereinafter collectively referred to as this “e-mail”)
contains information that is confidential and subject to legal privilege intended only for use by the
individual or entity to which it is originally addressed. Access by anyone else is unauthorised. If you are not
the intended recipient or a person responsible for delivering this e-mail to the intended recipient, be advised
that you have received this e-mail in error and you must delete this e-mail in its entirety immediately. Any
unauthorised disclosure, dissemination, reliance, use, interception, alteration, tampering or any other form
of corruption of this e-mail or any part hereof is strictly forbidden. E-mails cannot be guaranteed to be
secure or free of errors or viruses. As such, we advise you to carry out your own virus checks, as neither this
entity nor the fransmitter accept any liability whatsoever, arising from this e-mail or for any consequence of
its use or storage. No stated, tacit or implied view, opinion, advice or position of the transmitter necessarily
represents that of this entity. If verification of this e-mail is required, please request a hard-copy version on
an official letterhead of this entity. Copyright in this e-mail is and remains vested in this entity and/or in the
tvansmitter, This entity fully reserves the right, without notice, to monitor outgoing and incoming ¢-mail and
Jher transmissions or communications on, in, through or by means of its e-mail and telecommunications

systems.
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iN THE HIGH COURT OF SOUTH AFRICA

GAUTENG DIVISION, PRETORIA

in the matter between:

THEMBISILE PHUMELELE NKADIMENG

and
NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS

THE NATIONAL COMMISSIONER OF THE SOUTH
AFRICAN POLICE

THE MINISTER OF JUSTICE AND CORRECTIONAL
SERVICES

THE NATIONAL MINISTER OF POLICE
WILLEM HELM COETZEE

ANTON PRETORIUS

FREDERICK BARNARD MONG
MSEBENZ! TIMOTHY RADEBE

Case Number:

Applicant

First Respondent

Second Respondent

Third Respondent
Fourth Respondent
Fifth Respondent
Sixth Respondent
Seventh Respondent

Eight Respondent

SUPPORTING AFFIDAVIT

ON BEHALF OF THE FIRST RESPONDENT

RAYMOND CHRISTOPHER MACADAN,

1.

| am an adult male, employed by the Nationa! Prosecuting Authority
("NPA™ of South Africa. | am an admitted advocate of the High Court and

since 2003, | have served as a Senior Depuly Director of Public

/[.H

@‘- ‘(‘J’L’ A

i
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|
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Prosecutions in the Priority Crimes Litigation Unit (“PCLU") of the Office of
the National Director of Public Prosecutions (“NDPP").

2.
| am duly authorised to make this affidavit. The facts contained herein are
true and correct. Unless otherwise stated or indicated by the context, the
facts fall within my personal knowledge.

3.
The PCLU was established in 2003 and shortly after the unit commenced
functioning, the then NDPP, Mr BT Ngcuka, directed that the PCLU should
be responsible for the institution of prosecutions arising from the process
of the Truth & Reconciliation Commission ("TRC”).

4,
[ initially assisted the Head of the unit, Adv Ackermann SG, in identifying
cases falling within the NDPP’s directive. In 2004 however, | was seized
with a major matter relating to an international nuclear weapons
proliferation network, which required fult fime attention for a number of
years. As such, I no longer dealt with what | now refer to as "“TRC cases.”

5.
1 am unable to recall an exact date, but 1 am able to confim that
Adv MJ Mpshe SC, the then Acting NDPP, (i believe that this was shortly
before Adv Simelane was appointed as the NDPP.) directed that | should
take over the TRC cases from Adv Ackermann SC.

6.
| was aware of the fact that firstly, the Directorate of Special Operations
(‘DSO”) and thereafter the South African Police Service (“SAPS®) had
declined to investigate TRC cases. Adv Ackermann SC provided me with
a list of cases which he had not been able to deal with as these matters all
required investigations before decisions whether or not to prosecute could

Tk
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be taken. The case before this Court was one of these matiers. (“The
instant case.)

7.
I commenced mesting with the then Divisiona! Head of the Detective
Service of SAPS (Commissioner Lalla), aimed at ensuring that the cases
would be investigated, 1 was advised by Commissioner Lalla that a project
team would be established to investigate the matiers.

8.

Shortly thereafter | was advised by Commissioner Lalla that a decision had
been taken to refer the matters to the Directorate for Priority Crime
Investigation (‘DPCI") and that 1 should convey my request fo the Head:
DPCI.

9.
in respect of the instant case, | had requested from the State Archives a
complete record of an amnesty hearing, which had been held by the TRC.
] was also only able to locate a duplicate police docket missing several
statements.

10.
As a result of Commissioner Lalla's advice, | commenced a further set of
engagements, aimed at persuading the DPCI to investigate the matlers.
On 25 March 2010, 1 had written to the DPCI, requesting that the instant
matter be investigated. However, | was informed that the Head: DPCI had
decided that investigations would commence only after the conclusion of
the 2010 World Cup due to a number of additional operational
commitments which had been occasioned by this svent. | was informed
that the investigations would be done by the Crimes Against the State
(“CATS") component of the DPCL.

11.
in October 2010, | was provided with the original docket and on
57 October 2010, | directed extensive further investigations. A copy of my
letter has been filed as Annex “TN21.6” to this application.

T
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12.
| deem it important to explain the basis for directing such extensive
investigations:

12.1 The applicant’s sister had disappeared without trace in 1983.

12.2 Only in 1996 did a small number of junior members of the former
Soweto Security Branch make statements fo the police, implicating
themselves and their superiors in her kidnapping and torture.

12.3 The witnesses contradicted themselves as to where and in whose
company she was last seen alive and also as to who was involved in
the offences. A waming statement was only taken from one suspect
(a bare denial).

12.41n 1997, an arﬁnesty hearing of the TRC commenced involving certain
of the State witnesses and three of their superiors. In my view, a
number of persons who could have provided crucial evidence
regarding the conflicting versions placed before the committee were
never called. The judgment was only handed down in 2001.

13.

My approach to the case was that | would have to decide whether the
circumstantial evidence would be sufficient (in the absence of a body having
been discovered or evidence being found relating to the planning or killing of
the victim) to justify a prosecution against the persons implicated on a
charge of murder. Alternatively, | would have to give consideration to the
prospects of a successful prosecution against persons who had been
involved in the kidnapping and who had not applied for amnesty. In the
event of me concluding that no successful prosecution was possible on
either scenario, then in terms of the Inquests Act, No 58 of 1959 (‘the
Inquests Act”), an inquest would have to be held. A prerequisite for all three

o

options would be a fully investigated police docket.
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14.

| was on an ongoing basis consulted by the investigating officer regarding
the conduct of the investigation. It was clear to me that he was encountering
difficulties in complying with my instructions. At a certain stage however, he
resubmitted the docket together with a statement from the 1996 investigating
officer (Captain Leagk). According to Leask, he had been instructed not to
proceed further with the investigation, but to hand his docket over to a
Captain Holmes. In this regard, he indicated that the case would be part of
a larger investigation against a General Engelbrecht.

15.

i was aware that Captain Holmes was a member of the D’Oliveira
Investigation Unit, which had been set up to investigate certain cases falling
within the ambit of the TRC. | was however aware that he had been dead
for a number of years aithough in 1998 he was still alive. Certain of the files
relating to this unit had been transfetred to the NPA and a number of
members of the unit had also elected to transfer to the NPA. | made 2a
number of enquiries aimed at establishing what further investigations he had
conducted and obtaining the relevant files.

16.
All my enquiries produced negative results. in fact, all | could locate was a
report compiled by the then Director of Public Prosecutions {“DPP"), Pretoria
to the then NDPP, declining to prosecute General Engelbrecht. Nowhere in
the report was reference made fo the investigation of the instant case.

17.
Due to the fact that a task team had been set up within the NPA to trace the
remains of persons who had disappeared during the period falling within the
mandate of the TRC, 1 requested the task team to assist the investigating
officer by establishing whether an exhumation was possible at the farm
where the victim was taken 1o, as well as at any other properties which were
in use by the Sowelo Security Branch in 1983. | also requested that the

/
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mortuary records be checked in all areas in which relevant events had taken
place.

18.
| continued to advise the investigating officer on matters relating fo the
outstanding investigations. For example, | perused a number of docket
registers looking for the cases relating to the false flag operations which
were allegedly conducted as alleged during the amnesty application.

19.
It was a key issue at the amnesty hearing as to whether the victim had
agreed 1o cooperate with the police and provided information leading to the
arrest of some 18 members of the Liberation Movement. | perused docket
registers trying to locate the relevant police dockets and also requested that
security files be obtained from the relevant archives.

20.
in early 2013, the applicant wrote to Dr MS Ramaite SC, the then Acting
NDPP, requesting that an inquest be held. in my view, it would be
inappropriate to hold an inquest before the investigation had been concluded
and before it could be established that there was no prospect of a successful
prosecution against any of the persons implicated.

21.
This led fo me having several communications with an Adv Palmer during
the course of which } pointed out the matters which still required further
investigation.

22,
In 2013, | was also advised by the investigating officer that he helieved that
he had found the skelston of the victim. [ directed the following further
investigations in this regard:
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221 A more comprehensive report from the anthropologist who had
examined the skeleton.

22 2 DNA testing by a laboratory in Bosnia due to the fact that the local
DNA tests were inconclusive.

29 3 A facial reconstruction of the skull.

23.
It was however subsequently established that the skeleton was not that of
the victim. | continued to assist the investigating officer with the outstanding

investigations.

24.
As is evidenced in the annexures attached to the application, the applicant
iater in 2013 instructed the Legal Resources Centre (“LRC") to communicate
with the Head: PCLU and/or the NDPP, aimed at having an inquest held
without further delay. The responses by the relevant officials in the NPA
speak for themselves and require no further elaboration from myself. The
responses are filed as Annexes “TN21.4" and “TN21.2” to the application.
{ am however unaware of how the then NDPP responded to a letter, dated
10 July 2014 from the LRC. My attitude was again that consideration could
only be given fo the request for an inquest once the investigations had been
concluded and it decided that there was no prospect of a successful

prosecution.

25.
| have previously been a senior member in three offices of the then Attorney
General and had dealt with formai inquests on a number of occasions. As
such, | was aware that in the case of an inquest, the docket is placed before
the presiding officer and it is he/she who determines which witnesses should
be called and not the prosecutor. Although the prosecutor may direct that
certain witnesses be in fact called, the role of the prosecutor is primarily that
of an evidence leader to assist the Court. In my view, if an uninvestigated

T+
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29.
Adv Abrahams advised me that the police had submitted the docket to him
for decision on 9 April 2015. Adv Abrahams and | commenced collating all
the relevant material and preparing to advise Adv Johnson, who had been
appointed as the Coordinator of the PCLU in early 2045, as to the correct
decision which she would have to make. A matter that required careful
thought was whether a prosecution should be instituted against
Sergeant Radebe for kidnapping or whether this should be held in
abeyance pending the outcome of a formal inquest. Our view was that the
circumstantial evidence would not be sufficient to sustain a conviction on a

charge of murder.

30.

On 20 May 2015, this application was served on the NPA. Adv Abrahams
and | suspended our deliberations on the decision to be taken on the
matter in order to peruse the application (some 471 pages) so as to advise
Adv Johnson and other NPA officials as 1o how the application should be
responded fo. Had the LRC, instead of launching this application (which,
because of its voluminous content would have taken a considerable
amount of fime to prepare), written to the NPA, it would have been advised
that a decision whether to prosecute or hold an inquest would be made
within a short period of time.

31.

On 28 May 2015, 1 provided Adv Johnson with my assessment of the
instant case. In a nut shell | recommended that she should provisionally
decline to prosecute all the implicated parties and that a formal inquest
before a Judge should be held. | pointed out to her that in terms of
section 8(d) of the Inquests Act, the Minister of Justice & Correctional
Services would have to appoint the Judge President of the Gauteng
Division to appoint a Judge of his division to act as the Presiding Officer. |
also pointed out to her that she would be obliged to consuit with and obtain
consensus_from the DPPs of Johannesburg and Pretoria regarding her
decision. This terminated my involvement in the instant matter.

™
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32.
| have taken notice of the averment repeatedly stated in the applicant's

papers to the effect that -politicél inferference is delaying the decision in

this matter. The allegations are denied insofar as they relate to my
involvement in the matter de facto commencing in QOctober 2010 (when |
was provided with the docket and directed a set of comprehensive
investigations) to date. The communications authored either by the Acting
NDPPs or the Acting Head of the PCLU, attached to the application, also
refute this claim and in fact confirm a commitment to énsAuring that the
instant matter is properly investigated so that the correct decision could be

taken.

33.
Investigafions were directed on 27 October 2010 and the final statements
filed in the docket on 8 April 2015. The delay in finalising the investigation
may be attributed to a combination of the following:

33.1 No investigations at all were conducted at the relative time, i.e. 1983.
33.2 The 1996 investigation was terminated at an early stage.
33.3 No investigations were conducted from 1896 until October 2010.

33.4 The paucity of the evidence available. It is significant that the primary
relief sought by the applicant is not a prosecution, but only a formal
inquest.

33 5 The challenge in attempiing to investigate a complex matter almost
30 years later.

33 @ Difficulties encountered in trying to locate highly relevant State
information. 1 merely highlight certain of the most important issues:

T
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34.1July  2011: The investigating officer submitted his report
recommending an inquest.

34.2 22 January 2013: Captain Masegela returns docket and provides

report in terms of 4 of the Inquests Act.

34.3 31 July 2014: Captain Masegela and Col Xaba advise that the docket
was submitted to the PGLU on 14 July 2014 with the investigations
finalised.

These averments are not correct. At no stage was the docket submitted in
either July 2011 or January 2013 with a report recommending that an
inquest be held. | attach as Annex “RCM1”, an extract from the
investigation diary from 29 June 2011 to 26 September 2012, confirming
that the investigation was still in progress and witness statements being
filed. In similar vein, | attach as Annex “RCNZ2", an extract from the
investigating diary from 8 November 2012 to 25 February 2013, confirming
that the investigating officer was in the process of communicating with the
NPA's task team regarding its efforts to locate the remains of the victim.
Finally, | confirm that no docket was submitted to me on 14 July 2014, jet
alone a fully investigated one. | attach as Annex “RCM3”, the relevant
extract from the investigation diary confirming that on 14 July 2014, the
investigating officer filed a statement relating to DNA sarmples and only
met with me on 25 September 2014 when he was requested fo obtain the
contact details of all the witnesses who had been interviewed by a private
investigator. This was to enable witness statements to be obtained from
them. In fact, the case continued to be under investigation until
8 April 2015 when the final statement was filed.

35,

| know and understand the contents of this declaration. | consider the o
binding on my conscience and have no objection to the oath.
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Datedat 12 btson this élzday of August2015at o7 .00.

DEPONENT

| certify that the deponent has acknowledged that he knows gand
understands the contents of this declaration, which was sworn to beforelme
and the deponent's signature was placed thereon in my presence at
/“;ﬁ,, s onthes7day of August2015at 29 .o .
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MINISTERIAL MEMORANDUM

TO: T.M. MASUTHA, MP (ADV)
MINISTER: JUSTICE & CORRECTIONAL SERVICES

FROM: ADV. S.K. ABRAHAMS
NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS

SUBJECT: MEMORANDUM TO THE MINISTER IN TERMS OF
SECTION 33(2)(a) OF THE NPA ACT, NO 32 OF 1998, AS
AMENDED
REPORT ON INVESTIGATIONS AND PROSECUTIONS
EMANATING FROM THE TRUTH & RECONCILIATION
COMMISSION (TRC)

DATE: 15 JULY 2015

REF: 3/3/1/Ministerial Memoranda — PCLU/TRC(1/2015)

1. PURPOSE

The purpose of this memorandum is to provide the Honourable
Minister with a comprehensive report on the investigations and
prosecutions of matters emanating from the Truth and Reconciliation
Commission (TRC).

2. BACKGRO PRIORTO THE| EMENT OF PRIORITY
A IT(PCLU}

2.1 The mandate of the TRC was to investigate politically motivated
human rights abuses committed during the period
1 March 1960 to 5 May 1994.




2.2

2.3

2.4

2.5

During that period South Africa comprised of an Apartheid St
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and several self-governing territories, each with its own police
force and prosecuting authority, acting independently of each
other. In many cases, little or no sincere investigations were
conducted into State orchestrated violence directed against the
Liberation Movements. Prior to the April 1994 elections, the
Apartheid State’s Security Forces deliberately destroyed
substantial documentation in order to conceal the involvement of

State structures in human rights’ abuses.

In 1990, the Harms Commission found that there was no basis
for the allegations that the Security Forces were operating covert
assassination squads. In either 1992 or 1993, the Goldstone
Commission was established, which continued probing the
existence of these squads. Limited information was received
about certain State structures which were in fact involved in
covert assassinations. The Commission had no law

enforcement powers and was dissolved.

Although a single national police force was established shortly
after the 1994 elections, the investigation of TRC cases was
dealt with on a fragmented basis. Although the D’Oliveira Unit
(@ SAPS structure reporting to the then Attorney General:
Transvaal) was established to take forward the work of the
Goldstone Commission, its mandate limited it only to a small
number of cases involving the Apartheid State’s security
structures. The prosecution of cases remained at the discretion
of the Attorneys General which had been in existence prior to the

elections.

In 1990, an Indemnity Act came into effect, granting indemnity

for certain categories of politically motivated offences. The

Report on investigations and prosecutions emanating from the Truth & Reconciliation Commission (TRC)
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scope of the indemnities granted was significantly extended by
the Further Indemnities Act of 1992. In 1995, President Mandela
issued a blanket indemnity for all contraventions of the Firearms
- and Explosives Acts committed before
3 December 1993. The TRC recognised all indemnities granted

under the previous legislation.

2.6 The TRC commenced its work in 1996. The TRC Act specifically
made provision for investigations and prosecutions to be put on
hold pending the hearing of amnesty applications. SAPS
decided to suspend investigations in all cases where it was
believed that amnesty applications would be lodged. This was
to save resources being wasted if in fact amnesty was granted.

27 The TRC in the main had three sources of evidence:

2.7.1 Complaints by victims and hearings conducted by the
Human Rights’ Violations Committee.

2.7.2 The questioning of persons suspected of having
committed human rights’ abuses. The TRC Act
specifically rendered such interrogations inadmissible in

criminal proceedings.

2.7.3 Applications for amnesty from persons involved in
human rights’ abuses. The TRC Act specifically
excluded the amnesty applications and subsequent oral

testimony from being used in criminal proceedings.

2.8 In September 1998, the NPA Act came into effect and the
country’s first NDPP was appointed.

Report on investigations and prosecutions emanating from the Truth & Recenciliation Commission {TRC)
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2.9 In Qctober 1998, the TRC tabled its “Final Report” in whic

recommended that consideration be given to prosecutions in
cases where amnesty had either been refused or not applied for
and where admissible evidence [my emphasis] was available.
The TRC conceded that much of its evidence would be
inadmissible.

210 The NDPP immediately established a Human Rights’
Component in his office to address this recommendation of the
TRC. Informal meetings took place between members of this
unit and members of the TRC. However no evidence was
handed over identifying cases for prosecution. The amnesty
process had not been concluded and in fact the final amnesty
judgments were only delivered in 2002. For obvious reasons
decisions whether or not to prosecute could not be taken before
it had been established whether persons had received amnesty

or not.

2.11 The Human Rights Division dissolved in 2000. For a very brief
period the DSO was tasked with TRC matters, but since that
organisation had itself only just been created, little or no work
was in fact done on TRC cases. The D’Oliveira Unit had also

dissolved in the same period.

2.12 The Directors of Public Prosecution (DPPs) had taken over the
functions of the Attorneys General. They continued to deal with
matters with which their offices were previously seized.
Prosecutions were instituted in cases where amnesty had been
refused (e.g. the Bisho massacre). In addition, the DPP: North
Gauteng declined to prosecute Security Branch General

Engelbrecht in respect of a number of cases where he had been

Report on investigations and prosecutions emanating from the Truth & Reconciliation Commission (TRC)
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implicated by convicted Viakplaas Commander de Kock. The
then NDPP concurred with this decision.

3. MANAGEMENT BY THE PCLU

3.1

3.2

3.3

34

In 2003, the PCLU was established as a special directorate in
the office of the NDPP to manage and direct investigations and
prosecutions in relation to certain specified offences. The NDPP
however had the power to refer additional cases to the PCLU.

Also in 2003, the amnesty process was concluded and
consequently the President informed Parliament that
prosecutions arising from the TRC process would be dealt with
according to the ordinary prosecution principles.

The NDPP directed that the PCLU should be responsible for
managing the outstanding TRC cases in respect of which
decisions whether or not to prosecute were required. The NDPP
had however to confirm all decisions taken. The PCLU was not
an investigative unit and was not tasked to evaluate every
complaint laid with the TRC and each and every finding made by

the various committees thereof.

The PCLU took the following steps to identify such outstanding

cases.

3.4.1 The Divisional Head of the Detective Service of SAPS
was requested to issue an order to all the Provincial
Commissioners to report outstanding cases to the
PCLU.

Report on investigations and prosecutions emanating from the Truth & Reconciliation Commissicn (TRC)




3.4.2 A similar request was made to all the DPPs.
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3.4.3 Former members of the D’Oliveira Unit and the Human

Rights’ Component were interviewed.

3.4.4 Two former TRC researchers were employed on
contract to work through the TRC data / material
located in the State Archives for suitable cases.

3.5 In a small number of instances victims contacted the PCLU
requesting that their cases be looked into. These requests were
accepted even if the criteria specified by the TRC were not

meant to enable the victims to obtain closure.

3.6 A major challenge was locating the material necessary to make
decisions:

3.6.1 The Director General: DoJ&CD had after the closure
of the TRC issued a directive that all inquests older
than 10 years may be destroyed.

3.6.2 Police dockets could not be located either because
they had not been returned by the TRC or had been
lost during the integration process of the former police
forces or due to the closure of police units.

3.6.3 Difficulties were encountered with the location of court

records.

3.7 The audit process however identified 400 cases which were in

the main disposed of on the following basis:
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3.7.1

3.7.2

3.7.3

3.74

3.7.5

3.7.6

3.7.7

Amnesty granted

90

Crimes prescribed: In terms of $18 of the Criminal
Procedure Act, No 51 of 1977, crimes such as assault
(dealt with as torture by the TRC) culpable homicide,
attempted murder, accessory after the fact and
defeating the ends of justice prescribe after
20 years. As at July 2015, all such cases falling within
the TRC timeframe have prescribed.

Persons having been refused amnesty or not having
applied having been granted indemnity in terms of
s204 of Act 51 of 1977. In addition, in certain
circumstances where s204 did not apply, the
Competent Prosecuting Authorities at the time
declined to prosecute the persons in return for them
having supplied useful information for the purpose of

investigations.

Matters already finalised by the DPPs or Attorneys
General.

No satisfactory evidence upon which a successful

prosecution could be instituted.

Insufficient evidence available upon which to assess
whether a prosecution could be instituted or not, e.g.
previous court records and police dockets not

availabie.

Witnesses and/or suspects deceased.

Report on investigations and prosecutions emanating from the Truth & Reconcitiation Commission (TRC)
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3.7.8 Matters falling outside the jurisdiction of the Sol

African Courts, e.g. the murder of Dulcie Septemberin

Paris.

3.7.9 Persons having been granted indemnity under the two
Indemnity Acts.

3.8 Prosecutions were however instituted in the following cases:

3.8.1 S v Terre’Blanche: The leader of the AWB entered into
a plea and sentence agreement resulting in a wholly
suspended sentence being imposed relating to a
series of bombings in the North West Province.

3.8.2 S v Blani: The accused, a member of the UDF,
entered into a plea and sentence agreement resulting
in a partially suspended prison sentence for an attack
on an elderly couple living on a farm in the Eastern

Cape.

3.8.3 S v Nieuwoudt & 2 Others: The accused, three former
Security Branch members, were charged with the
murder, kidnapping and assault of three Port Elizabeth
activists (the PEBCO 3 incident). Although the
accused were indicted in the Port Elizabeth High
Court, the case was on an ongoing basis postponed
and withdrawn due to lack of evidence after a period

of five years.

3.9 Approximately 350 of the 400 cases were finalised on the above
basis. In respect of the remaining 50, further investigations were
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necessary before decisions whether or not to prosecute could b~

taken.

3.10 Both the DSO and SAPS were requested to investigate the
remaining 50 cases, but declined to do so. The reasons for
SAPS not investigating are set out in the letter of
26 September 2003 by the Divisional Commissioner, attached
hereto as Annexure “A”. The contents of the letter are self-
explanatory and in fact the then NDPP elected not to approach
the President as indicated by SAPS.

3.11 The ANDPP (Dr Ramaite SC) put the management of TRC
cases on hold pending the formulation of special guidelines in
terms of s179 of the Constitution. This was done shortly after a
decision was taken to charge three further Security Branch
members. Shortly thereafter the NPA was provided with a copy
of an Indemnity Bill, which had been drafted by DoJ&CD. (An
extract of the Bill is attached as Annexure “B”.) The
constitutionality of the Bill was obviously questionable and in fact

it was never enacted.

3.12 The formulation of the guidelines took a considerable amount of
time. Once they entered into law, they placed the decision on
making decisions whether or not to prosecute on the NDPP. The
PCLU was required to assist the NDPP in making decisions and
formed part of a multi-disciplinary task team made up of SAPS,
NIA, DoJ&CD and the DSO (the TRC Task Team). The
guidelines made provision for the NDPP to grant indemnity to
accused if they satisfied the criteria which were applied by the
TRC’s Amnesty Committee.

Report on investigations and prosecutions emanating from the Truth & Recongiliation Commission (TRC)
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3.14

3.15

3.16

3.17

3.18
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The Task Team first conducted a review of the mattér

previously dealt with before giving attention to matters requiring

investigation.

A plea and sentence agreement was entered into with the former
Minister of Police (Vlok), former National Police Commissioner
(Van der Merwe) and three former members of the Security
Branch relating to the attempted murder of Rev Frank Chikane.
The accused all received wholly suspended sentences.

The plea and sentence agreement was widely criticised by civic
society and in fact Rev Chikane laid a complaint against the
Head of the PCLU with the Minister.

The NDPP (Adv Pikoli) was suspended and the Ginwala
Commission was appointed to enquire into the complaints made
against him. Rev Chikane lodged a complaint relating to the
Viok/Van der Merwe matter with the Commission.

SAPS notified the ANDPP (Adv Mpshe SC) that it would not
continue to investigate TRC cases pending the outcome of the

Ginwala Commission.

A group of victims brought an action in the High Court to have
the TRC guidelines set aside on the basis that they had
introduced a second amnesty process and hence
unconstitutional. This application was successful and further
delayed the investigation of TRC cases because the then
Minister (Mabandla) and NDPP (Mpshe SC) first attempted to
take the judgment on appeal, but abandoned such course of
action upon legal advice.

Report on investigations and prosecutions emanating from the Truth & Reconciliation Commission (TRC)
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3.19 By that stage the number of outstanding cases requirifg
investigation had been reduced to 8. The remaining 40 had been

finalised as not justifying the institution of prosecutions.

3.20 After the findings of the Ginwala Commission had been handed
down, the PCLU commenced negotiating with SAPS for the
investigation of the remaining 8 cases. In addition, the PCLU
was requested to also attend to the Viyane, Guguletu Seven,
Lolo Sono & Shabalala, Japie Maponya and Neil Aggett matters.

3.21 Initially the investigation of TRC cases fell within the mandate of
the Detective Service and a series of negotiations took place
with the Divisional Head. Shortly before a project team was due
to be appointed, the responsibility for TRC matters was
transferred to the DPCI (the Hawks). The DPCI indicated that
the cases would be investigated by a component of its head
office, but that such investigations could only commence once
the 2010 World Cup had been held due to the fact that its

members were committed to security duties.

3.22 The Anton Lubowski murder in Windhoek, Namibia was
investigated. A decision was taken not to prosecute in respect
of an alleged conspiracy, formulated in South Africa by members
of a covert military structure on the basis that there was no
acceptable evidence to prove the existence of the conspiracy or
to identify the conspirators. The murder itself could not be
enquired into because it was committed outside the jurisdiction
of the South African Courts. The decision not {o prosecute was
confirmed by Adv Mpshe SC and the Minister was informed
accordingly.

4. CASES ON HAND

Report on investigations and prosecutions emanating from the Truth & Reconciliation Commission (TRC)
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41 The Cradock 4 incident

This matter relates to the kidnapping and murder of Mr Goniwe
and three other Eastern Cape activists in Port Elizabeth in 1985.
The DPCI investigated two former members of the Port Elizabeth
Security Branch as well as a General in Crime Intelligence in
relation to their alleged involvement in the crimes. The first
suspect died before the investigation against him could be
concluded. In respect of the other two suspects, both the PCLU
and the DPP: Eastern Cape were of the view that there was no
basis upon which a prosecution could be instituted against either
of them. The NDPP must however confirm the decision not to

prosecute.
4.2 Pebco 3incident

This matter relates to the kidnapping, torture and murder of
Mr Hashe and two other members of the Pebco Civic
Organisation in 1985 in the Eastern Cape. Although the charges
had been withdrawn, the matter nevertheless required further
investigation because numerous issues had not been canvassed
when the initial decision to institute a prosecution had been
taken. The DPCI has still to finalise all the outstanding
investigations. Although it is unlikely that a prosecution will be
instituted, an inquest will have to be held.

4.3 Disappearance of Nokuthula Simelane
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This matter relates to the disappearance of an MK operativel-

1983 from the Carlton Centre, Johannesburg. A group of
Security Branch members were granted amnesty for her
kidnapping, but no evidence was forthcoming relating to her
ultimate fate. On the version of certain of the amnesty
applicants, the suggestion was that she was in all probability
murdered by the other applicants. These applicants however
deny those allegations and suggest that she agreed to be an
informer and was reinfiltrated into the MK structures in
Swaziland. The suggestion is that she was murdered by the
ANC. Her remains have never been discovered. An application
was brought by the victim's family to compel a decision. The
NPA has however decided not to prosecute at this stage and the
process is in motion to hold a formal inquest before a Judge of
the High Court.

4.4 The Highgate Hotel incident

This matter relates to an attack on a hotel in East London in
1993. A number of people were killed and seriously injured. No
persons were ever prosecuted or applied for amnesty. Some
years after the closure of the TRC the former investigator and
the current leader of the PAC alleged that the attack was carried
out by unidentified members of the Security Forces. These
allegations are under investigation. Although it would appear
unlikely that the perpetrators would be identified, nevertheless
an inquest will have to be held. The DPCI must still finalise all

the outstanding investigations.
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Murder of Viyane

This matter relates to the fatal shooting of a civilian by the police
in Northern KwaZulu-Natal in 1993. Although the case was not
dealt with by the TRC, the family have requested an investigation
because it is alleged that the deceased was killed because of his
allegiance to the ANC. The allegations have been investigated
and it has been established that the case was not politically
motivated. The case was referred to the DPP: KZN to consider
reopening the inquest in the light of an additional statement
obtained from one of the police officers involved in the shooting.
She however has declined to reopen the inquest on the basis
that the new statement is untrue and would not result in a

different finding were an inquest to be held.

Attempted murder of Rev Frank Chikane

During the course of the plea and sentence agreement set out
above, the accused in that matter implicated former Security
Branch General Basie Smit. The DPCl was requested to
investigate his involvement. The DPCI conducted a very weak
and unsatisfactory investigation, claiming that Rev Chikane
could not be traced. Before the matter could be taken further,
the crime prescribed, thereby preventing any further probe into
the alleged involvement of General Smit.

Heidelberg Tavern Massacre
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A number of APLA operatives were convicted of having carriea
out the above attack which resulted in a number of people being
murdered and seriously injured. The operatives all received
amnesty. However, after the closure of the TRC, a former Head
of the PAC made a number of radio interviews in which he
claimed responsibility for the attack. The father of one of the
deceased has requested that the matter be investigated.

Investigations are in progress.

48 StJames Church Massacre

A number of APLA operatives were convicted of having carried
out the above attack which resulted in a number of people being
murdered and seriously injured. The operatives all received
amnesty. However, after the closure of the TRC, the former
Head of the PAC made a number of radio interviews in which he
claimed responsibility for the attack. A parliamentarian was
approached by a number of survivors of the attack and she has
requested that the matter be investigated. Investigations are in

progress.

4.9 Arms Cache: Philip Powell

In April 1994, Mr Powell, an IFP senator was linked to arms
found in a KwaZulu police camp in Northern KwaZulu-Natal. The
then Attorney General of Natal declined to prosecute him. Mr
Powell was thereafter implicated as having received a huge
consignment of arms in October 1893. A prosecution could not
be instituted on that charge because a Presidential Proclamation
of 1996 gave blanket amnesty for all firearms offences
committed on or before December 1993. In 1998,

Mr Powell pointed out a bunker containing arms at Nqutu. The
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DPP: KZN declined to prosecute. The NDPP howeve

requested that the matter be fully investigated.  This
investigation established that not all the arms had been
recovered and that Mr Powell’s version regarding the April 1994
cache was untrue. The official who made the decision not to
prosecute indicated that in the light of the new evidence, he
would have favoured a prosecution. The NDPP therefore gave
Mr Powell notice of his intention to set aside his decision not to
prosecute relating to the April 1994 case. Mr Powell emigrated
to the United Kingdom and a warrant for his arrest was issued.
The issue of extradition was taken up with the UK authorities but
it emerged that the offence would be classified as political by the
UK and therefore extradition was not applied for.
Representations were received from Mr Powell seeking the
cancellation of the warrant. The matter was investigated further
in order to establish whether the evidence on which the warrant
was obtained, was still available. The DPCI indicated that it was
difficult to confirm the availability of the evidence and the offence
prescribed in April 2014.

4.10 Murder of Sono and Shabalala

This matter relates to the activities of the Mandela United
Football Club. The two persons disappeared having last been
seen in the company of members of this club. Investigations by
both SAPS and the TRC failed to locate either the remains of the
two persons or any evidence relating to their deaths. In 2013
however, the Missing Persons’ Task Team located two mortuary
records containing photographs which were positively identified
by the families as being the two persons. Medical evidence
suggested that they had been brutally murdered. Their remains

have now been exhumed and are undergoing DNA and forensic

Report on investigations and prosecutions emanating from the Truth & Reconciliation Commission (TRC)

h



100

testing. The TRC and SAPS investigations are being revis

=

eU
in order to establish whether the perpetrators of the two murders
can be identified and a successful prosecution instituted. In the
event of no such evidence being forthcoming, the Magistrate:
Johannesburg will be requested to reopen the original inquests
in order to receive the new evidence relating to the identities of
the deceased and their causes of death. The Head of the PCLU
had earlier declined to prosecute, because of unsatisfactory

evidence.

4.11 Guguletu Seven

This matter relates to the fatal shooting of seven MK operatives
by the police in Cape Town in March 1986. A member of the
public has requested the Minister to confirm whether the case is
under investigation. This matter was not one of the cases
identified for investigation because an inquest found that no one
was responsible for the deaths of the deceased and amnesty
was granted to two members of the Security Branch involved in
the incident. The TRC material has however been re-evaluated
and the conclusion reached that the initiation of an investigation
would not lead to a successful prosecution. The TRC granted
amnesty to the senior member of the Security Branch on the
basis that the deceased had initiated the shooting by throwing a
hand grenade and that the member had attempted to arrest
them. The TRC further found that neither the Murder & Robbery
nor the Riot Units’ senior officials had given any instructions that
the deceased should be killed. Although a junior member of the
Security Branch had testified that a sergeant in the Riot Unit had
shot one of the deceased after he had surrendered, he was
adamant that he was not able to identify this person. In addition,

he admitted that he had not mentioned this incident in previous
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statements. An askari who had originally alleged that ute
deceased had been murdered and that false evidence had been
placed before the inquest was found to be an unsatisfactory

witness by the Amnesty Committee.

4.12 Dr Neil Aggett

The above person was an activist, who committed suicide in
detention in 1982. An inguest found that the police were not
responsible for his death. No one applied for amnesty for his
death. The TRC’s Human Rights’ Committee however found
that the police were responsible for his death on the basis of the
circumstances under which he was detained. In 2012, the Mail
& Guardian alleged that one of the persons responsible for
Dr Aggett’s interrogation now held a number of contracts with
Government. This led to the matter being raised by the Justice
Portfolio Committee. Any charge of assaulit or culpable homicide
has prescribed in 2002. The matter is being investigated solely
on the basis of whether the persons involved in his detention
foresaw that he would commit suicide and persisted with their
actions reckless as to whether suicide resulted. This could be
the basis for a charge of murder. There is however no evidence

to suggest that his interrogators killed him.

413 Japie Maponya

This is one of the matters in respect of which De Kock was
convicted and refused amnesty. The remains of the deceased
were never recovered. As a result of the Missing Persons’ Task
Team, it was in 2014 established that one of the persons

involved in the offence had not applied for amnesty and
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consequently the possibility of being able to prosecute hi

his involvement in the case is being considered.

5. COMMENTS

5.1 It is a fact that there are very few cases arising from the TRC
process which warrant investigations and decisions to
prosecute. As appears from the breakdown of the cases above,
it would appear unlikely that successful prosecutions could be

instituted in many of the cases.

5.2  Unfortunately a perception has been created with the media and
the public by former members of the TRC that the TRC supplied
the NPA with volumes of evidence justifying numerous
prosecutions. This is unfortunately not the position and to date

the record has not been publicly set straight.
5.3  The correct position is as follows:

5.3.1 The TRC did not supply the NPA with volumes of
evidence. It has been established that all that
transpired was that the TRC supplied lists of amnesty
applicants’ names to the component in the NDPP's
office referred to above. This component had to in turn
request the DPP: Cape Town to retrieve the amnesty

judgments from the TRC.

53.2 Prior to the TRC a number of prosecutions were in fact
instituted. These include the prosecution of former
Vlakplaas Commander de Kock, Military Doctor
Wouter Basson, CCB operative Ferdi Barnard,
Magnus Malan (the former Minister of Defence) and a
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large number of Defence Generals, as well as—=
number of key prosecutions linked to the political
violence in KwaZulu-Natal. Where convictions were
obtained, it would be irrelevant that subsequently
amnesty was refused (as was the case with the De
Kock and Barnard matters). Where acquittals resulted
(as in the case of Basson and Malan), there would be
no incentive to apply for amnesty and no opportunity
for further persons to be implicated. It is a matter of
fact that many of the amnesty applications related to

persons who had already been convicted.

5.3.3 The granting of amnesty in a number of significant
cases which commanded high public interest. Such
matters include the murder of Griffiths Mxenge, the
poisoning and murder of Simphiwe Mtimkulu, the
kidnapping and murder of the Mamelodi 10, the
majority of the killings committed by Vlakplaas and
other Security Branch structures, etc.

534 The granting of amnesty to certain perpetrators
making the prosecution of other persons difficult, e.g.
the Guguletu Seven matter referred to above and the
granting of amnesty to the Head of the Eastern Cape
Security Branch, who ordered the murders in the
Pebco 3 matter.

5.3.5 The impact of prescription, e.g. the death and

detention of Steve Biko and all the other cases relating
to torture and culpable homicide.
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53.6 The absence of credible investigations at the thme
when the crimes were committed and the destruction

and ioss of documentation.

5.3.7 The age of the cases. Many of the witnesses and
suspects were deceased before decisions could be

taken to institute prosecutions.

5.3.8 Many of the cases are dependent on perpetrators
being prepared to testify against their co-conspirators.
Unfortunately a number of accomplices have been
discredited in previous proceedings to such an extent

that no reliance can be placed on their credibility.
539 The acquittals in the high profile Magnus Malan,

Wouter Basson and Bisho massacre cases do not

serve as an incentive for perpetrators to come forward.

6. MATTERS OF CURRENT CONCERN

6.1 There are therefore currently only eight cases in respect of which
final decisions whether to prosecute or not must be taken. (In
respect of the Nokuthula Simelane matter, the decision not to
prosecute will be considered after the holding of an inquest.)
Although the finalisation of these cases is a priority for the NPA,
it is dependent on the DPCI to conclude the investigations.

6.2 Unfortunately the quality of investigations is very poor and is

having a negative impact on being able to finalise the cases

quickly.
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6.2.1 In the Rev Chikane matter, no investigations were
conducted, despite a lengthy directive being issued by
the prosecutor and in fact, it was even suggested that

Rev Chikane could not be traced.

6.2.2 In the Heidelberg Tavern and St James Church cases,
the DPCI claimed that the police dockets and court
records could not be located although it has now been
established that for many years the relevant material
was in fact in the possession of the DPCI.

6.3 The failure for the matters to be investigated from 2003 until
2011 has prevented prosecutions being instituted in cases that
could possibly have resulted in convictions. This is because by
the time the cases were eventually investigated, the suspects
and/or witnesses were already deceased. (The Cradock 4 and
Pebco 3 cases are examples thereof.)

6.4 The consequences of the failure to investigate will be placed in
the public domain once inquests are held in certain matters or
when the decisions not to prosecute are announced that
interested parties request access to the material in terms of
PAIA.

6.5 A particular case in point is the Nokuthula Simelane matter
where a formal inquest before a Judge will be held. Itis a fact
that evidence will be led of key witnesses being dead and key
evidence being unable to be located. It is only to be expected
that the Judge would require an explanation as to why this matter
was not investigated prior to 2011. In this regard, | attach as
Annexure “C”, a copy of the affidavit of former NDPP, Adv Vusi
Pikoli, and as Annexure “D”, a copy of the affidavit of the then
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Head: PCLU, Adv Anton Ackermann -
Both advocates alleged high level political interference aimed at
preventing the investigation of TRC cases in their affidavits.
These affidavits were filed as part of the application to compel a
decision and it is not inconceivable that the victim may call these

advocates as witnesses if this issue is in fact raised.

6.6 It is only to be expected that once the decisions are publicly
announced and the failure to investigate exposed, that
allegations will be made that Government deliberately waited for
all the witnesses and accused to die before giving attention to

the cases.

7. CONCLUSION

It is recommended that the Honourable Minister note the contents of
this memo. 1 will inform the Minister of the outcome of the individual
cases once the investigations have been concluded and decisions

made on them.

ADV. S.K. ABRAHAMS
NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS

DATE:

NOTED

MS. N. SINDANE
DIRECTOR GENERAL FOR JUSTICE & CONSTITUTIONAL DEVELOPMENT

DATE:

NOTED
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MR. J. JEFFERY, MP
DEPUTY MINISTER FOR JUSTICE & CONSTITUTIONAL DEVELOPMENT

DATE:

NOTED

T.M. MASUTHA, MP (ADV)
MINISTER FOR JUSTICE & CORRECTIONAL SERVICES

DATE:
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From: Shaun SK. Abrahams

Sent: 02 September 2015 04:52 PM

To: Kim Benjamin

Subject: FW: Nokuthula Simelane

Attachments: Nkadimeng Draft Consent Order v4.DOCX
Kim

Please print and give it to me. Both Mail and attachment.
Thank you.

Ardv. Shoun K Abrohams

Nationa! Direcroc of Public Prossculiom

Rapublic of Soush Africs

Emotl: skabrohoms@inpo.gavia

Tel: + 27 12 845 4454 Fax: +27 17 843 1044
Exacytive Asustantr Ms. Kin Seajomin

Emoit: kbenjaming@npo.govac el +27 17 B45 6758 Cell: +27 B2 490 5237

From: Shaun SK. Abrahams
Sent: 21 August 2015 02:05 PM
To: Kim Benjamin

Subject: FW: Nokuthula Simelane

Dear Kim
Please print.

Thank you.

Adv. Shaun K Abrohams

Natianal Direstor of Public Frosacutions

Republic of South Africa

Emali: skabrahams@npo.govaa

Tel- +27 12 BA5 6454 Fax: 127 12 B43 1048
Executive Assisrant: M1 Kim Benjomin

Email kbenjumin@npo.gov.ae  Tel: +27 17 B45 6758 - Cell: +27 82 490 5237

From: Moray Hathorn [mailto:moray.hathorn@webberwentzel.com]
Sent: 21 August 2015 09:51 AM

To: Shaun SK. Abrahams

Subject: Nokuthuia Simelane

Dear Advocate Abrahams

| have instructions from my client to place before you the attached draft consent order for your consideration.

| have further been instructed to request a 2 to 3 hour meeting with you at any time in the week of 14 September 2015
at which we wish 1o place before you the evidence for kidnapping and murder charges as contemplated in the
attached draft consent order. Qur client wishes to attend the meeting with her legal team and Frank Dutton,

In order to allow time for due consideration of the issues at stake our client is willing to postpone the date for the filing

of the answering affidavit to 30 September 2015.




Yours sincerely

Moray Hathorn
Partner

WEBBER WENTZEL

v altisnes vtb 3 | lﬂklafef‘s

T: +27 11 530 5539/5288 F: +27 11 530 6539 M: +27 63 003 0&4Q

E: moray.hathorn@@webberwentzel.com

www.webberwentzel.com

This emall is confidential and may also be legally privileged. If you are not the intended recipient, please rolify the sender immediately and then delete it.
~lease do not copy, disclose Hs contents or use it for any purpose. Webber Wentzel will not be liable for any unauthorised use of, or rellance on, this email
¢ any attachment. This emali is subject to and incorporates our standard terms of engagement. Pizase contact the sender if you have not already received

a copy thereof,
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