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[N THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

Case Number:

In the matter belween:
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And
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THE MINISTER OF JUSTICE AND CORRECTIONAL
SERVICES
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WILLEM SCHOON Ninth Respondent

SUPPORTING AFFIDAVIT

|, the undersigned
VUSUNMZ| PATRICK PIKOLI

state under oath as follows:

INTRODUGTION

1. | am an advocate of the High Court of South Afrlca and a former National

Director of Public Prosecutions.

2,  Save where appears from the conlext, the facts contained in {his affidavit
are within my own personal knowledge and are to the best of my

knowledge and bellef both true and correct.

3. | depose to this affidavit at the request of the applicant's legal
representatives and in order to ensure that all the relevant facts are placed

before this Coutt.
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PROFESSIONAL EXPERIENGE

1 r 6)

Prior to 1990 | was a member of Umkhonto weSizwe and | worked for the

ANC's legal and constitutional affairs department in exile.

Between 1991 and 1994 | worked as a legal adviser with the Munich
Reinsurance Company of Africa Limited Group, From 1994 until 1997 |
was (he Special Advisor to the then Minister of Justice, Mr. Abdullah Omar.
My specific mandate was to help restructure the Department of Justice. At
the time, there wers eleven depariments countrywide and | was tasked with

amalgamating those departments Into one central department.

From 1.997 fo 1999, | served as Deputy-Director General of the Department
of Justice. In 1999, | was appointed Director General of the Department of

Justice and Constltutional Development and worked In that role until 2005.

On 1 February 2005, | was appointed the National Director of Public
Prosscutions (“NDPP") by the President In terms of Seclion 10 of the
National Prosecuting Authority Act 32 of 1898 ("NPA Acl’) as read with
Secllon 179 of the Constitution. My appolntment was for a 10 year term as

contemplated in Section 12(1) of the NPA Acl.

As a result of my decislon to authorize the prosecutlon of a former

commissioner of police on corruption charges | was suspended from duty

Qf
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by the then President, Mr. T. Mbheki on 23 September 2007. | also have
reason to belleve that my decision to pursue prosecutions of apartheld-era
perpetrators who had not applied for amnesty or had been denied amnesty
by the Truth and Reconciliation Commission (‘“TRC") contributed to the
declsion of Preslident Mbeki to suspend me. The President suspended me
from office In terms of section 12(6) of the NPA Act and ardered an Enquiry

Into my fitness to hold offlce as the NDPP,

During 2008, a commission of enquiry into my fitness to hold office, led Dr.
F. Glnwala, found that the Government had failed to substantiate the
reasons for my suspension and that | was a fit and proper person to hold
the position of National Director of Publlc Prosecutions. She further
recommended that | be restored to the office of the NDPP.
Notwlithstanding this finding and recommendation, acting President Mr. K
Monthlanthe dismissed me from my post. In 2009 | obtalned an order from
the High Court restraining President Zuma from appointing a successor lo
my posltion. Later that year | accepted a monetary out-of-court settlement

from the government.

Between 2010 and 2012 | was a pariner at SizweNtsalubaGobedo and the

direclor of ils Forensic invesligalions department.

Between 2012 and 2014 | served as a commissioner of the Khayelitsha
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Commission, which investigated allegations of police inefficiency in
Khayelitsha as well as allegations of a breakdown in relations between the
community of Khayelitsha and the Police. In December 2014 | was

appointed as the Western Cape's first police ombudsman.

| am a former trustee of the Constltutional Court Trust, a former member of
the Magistrate’'s Commission and a founding member of the International
Assoclatlon of Anti-Corruption Authoritles, | am currently an independent
director on the board of Cricket South Africa, where | chalr the soclal and
ethics commiltes. Amongst my awards, | was conferred the International

Association of Prosecutors Award in 2008,

CONFIRMATION

13.

14.

| confirm the contents of the founding affidavit of Thembisile Phumelele
Nkadimeng (‘the applicant”) and the supporting affidavit of Anton

Ackermann SC (“Ackermann"), insofar as they relate to me,

In particular, | confirm the contents of the applicant's affidavit under the
heading "Political constraints”. 1 confirm that there was political Interference
that effectively barred or delayed the Investigation and possible prosecution
of the cases recommended for prosecution by the TRC, Including the
kidnapping, assault and murder of Nokuthula Aurelia Simelane,

("Nekuthula") in the case: Priority Investigation: JV Plein: 1469/02/1996
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("the TRC cases”).

In this affidavit | set out evidence that reflects such polilical interference. |
also sel out the serfous impact that such [nterference had on (he pursuit of

the TRC cases by lhe National Prosecuting Authority (NPA).

THE INDEPENDENCE OF THE NPA

16.

17.

=

The Office of the NDPP was created on 1 August 1998 in terms of section
179 (1) of the Constitutlon. The NDPP is the head of the NPA, and
manages the directors of public prosecutions, investigating directors,
special directors, and other members of the prosecuting authority elther
appolnted or assigned. Durlng my tenure | was duty bound to carry out the
responsibllilies set out in the NPA Act as well as the Constitution of the

Republic of South Africa,

As NDPP [ strongly befieved in the independence of the NPA. | maintained
that prosecutors were required to conduct themselves independently,
objectively and professionally in making decisions whether fo prosecute or
not. This vlew is underscored by section 179(4) of the Constitution and
section 32 of the Natlonal Prosecuting Authority Act 32 of 1928 (“the NPA
Act) which both Impose a duly on prosecutors to act “without fear, favour or
prejudice", These provislons pravide both a constitutional and slatutory

guarantee of independencs to the NPA,
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THE TRC CASES

18.

19,

In Apri: 2003 President Mbekl received the final TRC report. The President
announced In Parliament that the prosecution of persons who did not {ake
part in the TRC process was to be left in the hands of the NPA as part of
the "normal legal processes’. He also sald that those perpetrators who
were prepared to unearth the truth would be welcome to enter Into
agreements that are standard In the normal execution of justice and the
prosecuting mandate, and are accommodated in existing legislatlon.
Former President Mbeki's statement to the national houses of Parliament
dated 15 April 2003 is annexed hereto marked “VPP1”. Regrettably what
was lo follow In relation (o the TRC cases was anything but the “normal

legal processes.”

In my former capacily as Director General (‘DG") of the Department of
Justice and Constitutional Development (‘DoJd") 1 had previously been
involved in the formulation of a policy to deal with the TRC cases, which
were regarded as polltically sensitive, On 23 February 2004, | had chaired
a Director-General's Forum which appolnted a Task Team to report on a

mechanism to give effect to the President's objectives.
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It Is Important to note that the recommendation of the Task Team of a two
stage process which would have required a recommendation from an inter-
deparimental task team before the NDPP could instilute any criminal
praceedings In the political cases was rejected. This was because such a
process would have been a violation of prosecutorlal independence

enshtined In Section 179 of {he Constitution,

Some of these developments have been highlighted in the extracts from
my affidavit filed before the Ginwala Commission in May 2008, which have
been annexed to the founding affidavit. For the sake of completeness |

highlight some of these facts in this affldavit.

In relation to the steps taken by the NPA with regard to the TRC cases
prior to my appolntment as NDPP on 1 February 2005 | refer to the affidavit
of Anton Ackermann SC filed evenly herewith. On my appolntment as
NDPP, the Priority Crimes Litigation Unlt (PCLU), a sub-unit within the
NPA, had already been tasked with handiing the TRC cases. The PCLU

was headed by Speclal Director Advocale Anton Ackermann.

The decision to prosecute those Implicated In the attempted murder,
through poisoning, of former church leader and head of the South Aftlcan
Council of Churches, the Reverend Frank Chikane, on 23 April 1989 at the

then Jan Smuts Alrport, Kempton Park (“the Chikane maltler), saw the

W
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unravelling of the attempts by the NPA to hold apartheid-era perpetrators

accountable for thelir crimes.

The initial declslon to prosecute three Securily Branch members, former
Colonel C L Smith, and former Captains G J L H Otto and H J Van Staden,
was taken prilor to my appointment as NDPP. This declsion was taken in
November 2004 by Dr. Silas Ramaite SC In his capacity as Acling National
Director of Public Prosecutions. However, he Instructed thal this matler,
and all other TRC cases, be held over pending the development of the
guidslines to deal with the TRC cases that were {o be incorporated into the

Prosecution Policy.

Developments since 2005

25,

Following the approval by the Minister of Justice, and after consultation
wilh the Directors of Public Prosecutions as required by the NPA Act, the
amendments to the Prosecution Policy were tabled in Parliament and
became effective on 1 December 2005. The amendments to the
Prosecutlon Policy were litled: "PROSECUTING POLICY AND
DIRECTIVES RELATING TO THE PROSECUTION OF OFFENCES
EMANATING FROM CONFLICTS OF THE PAST AND WHICH WERE
COMMITTED ON OR BEFORE 11 MAY 1994" ("the Prosecution Policy
Guidelines' or "the Guidelines"”). A copy of the sald amendments Is

annexed to the founding affidavit marked “TN30",

VS
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In terms of paragraph B6 of the amended Prosecution Policy il was
stipulated that that the PCLU should be asslisted in the execulion of ils

duties by a senior deslgnated offfcial from the following State departments

or other components of the NPA!

26.1,

26.2.

26.3.

26.4,

The National Intelligence Agency ("NIA");

The Detective Division of the South African Police Service
("SAPS"),

The Departmenl of Justice and Constitutional Development; and

The Directorate of Speclal Operations ("DSO").

When the Prosecution Policy became effective in December 2005 |
reviewed the available evidence implicating the three suspects In the
Chlkane maller, which, In my opinlon, was clearly sufficient to justify a
prosecution, None had applled for amnesty for this offence. | therefore
gave the inltlal instruction to proceed with the prosecution In February

20086,

In response to the said notification the three suspects made
representations to me in terms of the Guidelines in support of their
contention that they should not be subject to prosecution. These

representations were reviewed by a team within the NPA under the
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leadership of Advocate T. Pretorius who reported to me that the
representations did not comply with the requirements sel ouf in the
Guidelines, insofar as the suspects decllned to disclose the full truth. After
revlewing the report and the underlying documentation | wrote {o the legal
representative of the suspects In July 2006 informing him of my Intention

not to accede to the representations and to pursue the prosecution.

Meanwhile in early 2006 | had approached the then Commissioner of
Police, the DG of Justice, and the heads of the NIA and the DSO (also
known as 'the Scorplons') requesting them to nominate senlor officials to
asslst the PCLU In accordance with the Prosecution Policy guldelines.
Unfortunately the SAPS and the NIA never provided the PCLU with the

necessary support to conduct its Investigalions adequalely.

In early 2006, then Commilssioner of Police, Mr. J Selebl, objecled to
Advocate Ackermann's participalion claiming that Ackermann intended to
prosecute the teadership of the ANC, This Is notwithstanding the formal
denial by the NPA that no such plans were In place. | advised Mr. Selebi
that Ackermann was appointed as the head of the PCLU under Presidential
prociamation and it was not for the SAPS to defermine who should

discharge the mandale glven to the PCGLU.

| then approached the Presidency ‘n order fo secure the necessary
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collaboration of the parties to apply the Prosecution Policy Guidelines. A
meeting was arranged in mid-2006 by Reverend Frank Chikane, the then
Director General in the Presldency. The meeting was altended by himself,
the DGs of Justice and the NIA, Mr. Selebi, the Secretary of the Defence
Secretariat, Mr. Jafta from the Presidency and I, Mr. Selebl again

complained about Advocate Ackermann's involvement In the process.

Laler In 2006 | was summoned to a mesting which was convened at the
home of Minlster Skweyiya, the then Minister of Soclal Development. The
meeting was altended by the Ministers of Safety and Security and Defence,
Minister Thoko Didiza (Acting Minister of Justice and Constitutional
Development representing Minlster Mabandla who was indisposed) and
Mr. Jafta, The meeting was called by Acting Minister Didiza and | was

advised that It refated to the prosecution in the Chikane matter.

At this meeling it became clear that there was a fear that cases llke the
Chikane matter could open the door to prosecutions of ANC members, |
quote hereunder from my affldavit filed before the Ginwala Commission as

to what transplred at this meeting:

"The Minister of Safety and Securily was concerned about the
decision to proceed with the prosecution and with Advocate
Ackermann’s involvement in the process and the issue of whether It
was Advocate Ackermann or me who was behind the decision (o

(o)
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prosecute.

The Minister of Soclal Development was concerned about the Impact
of the decislon to prosecule on the ranks of ANC cadres who were
worried that a declsion to prosecute In the Chikane malter would then
glve rise to a call for prosecution of the ANC cadres themselves

arising out of their aclivities pre-1994.

The Minister of Defence had concerns about where the decision to
prosecute rested — did If rest with me or did it rest with Advocate

Ackermann.

| explained to the Ministers that the declsion to proceed with the
prosecution rested with me as did all other decisions in regard to
post-TRC prosecutions belng considered by the PCLU. [ assured
them that no prosecution would be undertaken without my spec),’ﬁc
directlon and reiterated my concern about the delay In the process
particularly In view of the requirement that | report to parliament on

these matters.

...The Minister of Defence appeared saftisfled with my explanation
that | would exercise the decision as to whether there was a
prosecutlon or not. The Minister of Safety and Securlty appeared to
confinue fo be worried abouf the Involvement of Advocate
Ackermann, | have no recollectlon of a partfcular position adopted by
the Acting Minister of Justice. "

Also In 2006 a further meeting took place at the offlce of the Prasldency.
My recollection of this meeting Is that it was declded that the working

commilttee or Task Team would not make recommendations on a declslon

Q-0
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as to whether to prosecute or not, but would be responsible for ensuring
that | recelved all the necessary inpuls and Information from the various

departments so as to assist me to make a well-considered decision.

At this meeting | proposed that Dr Silas Ramaile, the Deputy National
Director of Prosecutions, should chair the Task Team, | suggested this in
order to counter the complaints in regard to Advocate Ackermann and to

get the Task Team working. The proposal was accepted,

Subsequent to this meeting there was a further meeting of Ministers In the
security clusler at the office of the Minister of Safety and Security. This
was attended by the Minister for Safely and Securily, the Minister of Social
Development, Acting Minister Didiza, Mr. Selebi, various DGs and Mr.
Jafta, The proposal for the establishment of a working group was pul to

the Ministers and accepted.

After this meeling, in early October 2006 | again sent letlers (o the varlous
Directors General, Mr. Selebi and the DSO Inviting them each to nominate
a senior officlal to perform the functions set out in paragraph B6 of the

Guidelines.

The Task Team met for the first ime on 12 October 2006. | attended the

opening sesslon of the first meeling together with Ms, Kalyani Pillay (my
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adviser), the Directors General of the NIA and Justice and Mr. Jafta from
the Presidency. Aside from this meeting, | did not participale further in the
aclivities of the Task Team. | recelved repotts from time to {ime on their
aclivities. These reports ‘ed me to believe that the committee was
functioning and securing the requisite co-operation from the other agencies

which had previously been missing.

Meanwhile | had recelved furlher representations from the suspects in the
Chikane matter contending that they had recelved indemnity In respect of
the threatened prosecution in terms of the orlginal Indemnity Act of 1980. |
soughl an independent opinion from senlor counsel concerning the validity
of this claim of indemnity. The opinlon was received In November 2006
and concluded thal the claimed indemnities were no bar {o proseculion and

that the said law had been repealed in 1995.

Dr Sitas Ramaite reported to me that at the Task Team meeting on 25
October 2006 had received an audit report from Advocate Ackermann on
all cases [n the possession of the PCLU, Or. Ramaite reported to me
further that the Chikane malfer was discussed by Task Team for the first
time at ils meetlng on 6 November 2006. Mr. J Lekalakala of the SAPS
stated that the National Commissioner belleved that Rev. Chikane was not
interested in a prosecution. Advocate Ackermann hawever indicated that

Rev. Chilkane had left the matter In the hands of the NPA.,
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In early December 2006 | was Informed by Dr Ramaite of the renewed
contention by Mr, Selebi that Reverend Chikane had not been consulted.
Reverend Chikane had In fact been extensively consuited in relation to the
proposed prosecution. | personally held discusslons with him during the
course of interactions during 2006 and 2007. | also met with him
separately. Reverend Chikane's advised me that while he may have
forglven his perpetrators, Insofar as the application of the laws of the ‘and
was concerned, the matter must take its ordinary course. If a decislon was

made by the prosecuting authorities he would accept that.

Although 1 knew that Ackermann had discussed the matler with Rev.
Chikane as far back as 2004, in December 2006 | instructed Advocate

Ackermann to once again visit Rev Chikane to conflrm his position.

However, towards the end of 2006 it became clear to me that powerful
elements within government structures were determined to impose their will
on my proseculorlal decisions. [n this regard | quote from my affidavit filed

before the Ginwala Comimlssion:

"In December 2006 Dr Ramaite reported to me In regard to the
contention raised by Mr. Selebl through Commissloner Jacobs that
it was the function of the Task Team that If should make a final
recommendation fo a body identified as the "Commiltee of Directors
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General” which would in furn make recommendations fo me. In
essence the proposal made by Mr. Selebi and subsequently
supported by the Directors General of Justice and NIA amounted fo
a reversion fo a two stage process in which my declsion on any
prosecttion would be dependent upon a prior recommendation by
an Intervening commiitee of directors general which would be
subject fo the same constitutlonal chaflenge as had led fo the

refectlon of this proposal in 2004,

It became clear to me that there was a materfal misunderstanding
in regard & $°he role of the Task Team and that unless this was

resolved, { would not be able fo carry out my functions within the
contemplation of the relevant legislation and as envisaged by the

Government.”

Developments from 2007

44, In early 2007, as a result of the differences in approach that had developed
between the NPA and the SAPS, NIA and DoJ [ informed Mr. Selebi and
ihe Directors General that lhere was a serious misunderstanding. |
resolved to approach the Minister of Juslice and request her guldance,
Pending such response the functioning of the Task Team was
compraomised by the uncerlainty and it held no further meetings until 8

August 2007,

45. Towards the end of January 2007 Advocale Ackerinann and Advocate

Mthunizi Mhaga (also of the PCLU) reported to me that they had met with
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Reverend Chikane on 22 January 2007 and that he had reaffirmed his
altitude, namely that he was not against a prosecution and that the matter
should take its ordinary course. (n the light of this confirmation | wrote to
the legal representatives of Messrs. Otto, Smith and van Staden on 25
January 2007 and informed them that the matter would now proceed and |

Instructed the PCLU to act accordingly.

Around this time, the former Minister of Police, Adriaan Vlok and the former
Commissloner of Pollce, General Johann van der Merwe, had both made
representations to me as contemplated In the Guidefines. They both
admilted to authorising the murder of Reverend Chikane and requested me
not to prosecute them In the light of this disclosure. However, they declined
to make full disclosure in response to requests for Information. |
accordingly declined to accede fo thelr request that they be given immunity

from prosecution in terms of the Guidslines.

On 6 February 2007 | had a meeling with the Minister of Justice and
Constitutional Development, Mrs. B S Mabandla, During this meeling It
appears that she had gained the Impression that | had agreed not to
pursue the TRC cases, On 8 February 2007, she addressed a lelter to me
tiled "“TRC MATTERS", a copy of which Is annexed hereto marked “VPP2"

in which she stated the following:

I must advise you at the outset that the media artlcles alleging that
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the National Prosecuting Authority will go ahead wiih prosecutions
have caught me by surprise. In our discussions you briefly
mentioned to me that the NPA will not go ahead with prosecutions.
As you had undertaken to advise me In writing, | will appreciate It if
you could advise me urgently on the matter so that there can be

certainty.”

An example of one of the atticles In the press is from the Besld newspaper
titled "Cops up for apartheld crimes” which was published on 7 February

2007. A copy of this article is annexed hereto marked "VPP3".

| am at a loss to explaln how the Minister reached such a conclusion. Her
letter disclosed an assumption that the TRG matters will not be prosecuted.
| found this to be a disturbing development as it appeared that at a political
level there was an expectation that | woutld not prosecuts the TRC cases. |
regarded such an expectalion as unwarranted Interference In my

constitutional duty to prosecute without fear, favour or prejudice.

it Is most likely that | would have clarlfled my position with the Minister,
elther through a meeling or a telephone discussion. | would have
confirmed to the Minister that it was not my Intentlon to drop the TRC

cases.

| decidad to prepare a detailed memorandum for the Minlster to set out the

history behind the policy to the TRC cases and to inform the Minister of the

19
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problems experienced In implementing this policy. This memorandum is
titted 'PROSECUTION OF OFFENCES EMANATING FROM CONFLICTS
OF THE PAST: INTERPRETATION CF PROSECUTION POLICY AND
GUIDELINES' and was dated 15 February 2007. This memorandum was
annexed to my affidavit before the Ginwala Commission marked as

“TRC1".

In this memorandum | concluded that there had been Improper interference
in relation to the TRC cases and that | had been cobstructed from taking
them forward, | complained that such interference impinged upon my
conscience and my oath of office. | Indicated that | was unable to deal with
these cases In teims of the normal legal processes and sought guidance

on the way forward.

As | had marked this memorandum as an “infernal secref memorandum" |
have not altached it to this affidavit. | have attached It to an In camera
affidavit which will be filed separately and which will not be made availahle
{o tﬁe public, unless this honorable Court authorizes such release. In this

regard | make the following submissions:

53.1. The issues and complaints raised in the memorandum have

already been discussed in the body of my affidavit filed before the

Ginwala Commission, which has been parl of the publlc record
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since 7 May 2008. and which was also part.of the court record In
the matter of Nkadimeng & Others v The National Director of Public

Prosecutions & Others (TPD case no 32709/07),

In my view, there Is nothing in the memorandum that implicates or

impairs national security.

Since the memorandum points to unlawful and unconstitutional
conduct it would In the public interest for this memorandum fo be

released

The public interest in the disclosure: of the memorandum far
outwelghs any possible contemplaled harm, Inconvenlence or

embarrassment,

| never recelved any response from the Minister to this memorandum.

Given the serlous issues | was raising in the memorandum, and given that

the NPA Act criminallzes obstruction of the work of the prosecuting

authority, | would have expected an immediate response from the Minister.

The fallure or refusal of the Minister to respond to my memorandum

suggested to me that she preferred for the deadlock between the NPA and

the SAPS, NIA and Dod to remain In place.
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Durlng the course of the next few months the legal representative of
Messrs, Otto, Smith and van Staden, Viok and van der Merwe, held
detailed negotiatlons with Advocale Ackermann and members of the PCLU

in regard to a plea and sentencing agreement.

The negofiation of the plea and sentencing agresments with the five
accused was an extended process and was only concluded in early July
2007, On 10 July 2007 | sent a memorandum to the Minister informing her
of the fact that the prosecution had been set down for hearing on 17
August 2007 and that all accused had indicated thelr intention to plead
gullly to a charge of attempting to murder Reverend Chikane by means of
polsoning. The memorandum informed her of the fact that plea and
sentencing agreements had been entered Into. To the best of my

recollection the Minister did not respond to this memorandum.

On or about 10 July 2007 | went off on compassionate leave because of
the iliness and subseguent death of my mother, In my absence, on 17 July
2007, Dr Ramaite and Advocate Ackermann were summoned to a mesting

with the Minlster and reported to her on these developments.

In August 2007, those implicated in the Chikane case pleaded gullly fo the
charges in exchange for suspended sentences as per Section 105A of the

Criminal Procedure Act, 1977. Vlok and Van der Merwe were sentenced o
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ten years in prison suspended for flve years, while the other three recelved

five year prison sentences, suspended for five years.

| would have preferred a full prosecution in this case because Adrlaan Viok
and Johan van der Merwe only made limited disclosure. They largely
confined thelr disclosure to facts that were already in the public domalin.
They declined to disclose detailed informatlon In relation to the complling of
the hit list and who was behind such compllation, They dld not reveal the
olher names on the list; the modus operandi of the other hits or the

identities of the other masterminds and perpetrators.

A full prosecution in the Chikane case would have produced greater truth
and accountabllity. However there was strong political resistance to this
prosscution and the pursuit of the other political cases. It was clear lo me
that the government, and in particular the then Minister of Justice, did not
want the NPA fo prosecute those implicated In the Chikane case. This was
due to their fear of opening the door to prosecutions of ANC members,
Including government offlcials. Moreover | could not rely on the police to
Investigate this case, and the other political cases, thoroughly. Therefore,
a plea and senlence bargaln was In my view the most appropriate

compromise In the circumstances.

Shortly after the plea and sentence agresment had been conflrmed In court
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a newspaper article appeared in the Rapport newspaper of 19 August 2007
In which It was claimed that the NPA was preparing to prosecute ANC
leaders. The claim was made on the basis of a fabricated document. A
copy of this newspaper artlcle is annexed hereto marked “VPP4". The
NPA responded to this article by way of a press statement dated 21 August
2007 in which the allegations made in the Rapport article were denled. A

copy of this press statement is annexad hereto marked “VPP§",

After the newspaper article was published, | was summoned lo a meeting
of the of the subcommiltes of the Justice, Crime Preventlon and Security
(JCPS) Cablnet Committee on Post TRC matters, which was held on 23
August 2007. This meeling was attended by several cabinst ministers,
directors-general and Mr. Selebl. Cablnet Minlsters Included the Minister
for National Intelligence Services, Mr. Ronnle Kasrils, Minister Mabandla,

Minister Skweylya amongst others.

During the meeting, Mr, Selebi sald to me that the ‘gloves are now off’ and
that he was 'declaring war' on me. In response | told him: “for once In your

life can you tell the truth and shame the devif".
Those at the meeting demanded answers from me about TRC

proseculions. They were also particularly concerned that | was Instituting

an investlgation Into certain members of the South African Police Service.

N-C
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This was In relation to my Investigation info who was behind the fabrication

of the lelter purportedly written by Ackermann SC. Minister Mabandla told
me fo sitop this Investigation as we could not be seen to be taking each

other to court. | advised the Minister that | would not stop the investigation.

85. 1 explained that:

65.1, the NPA was bound by law to continue with prosecutions of

individuals who did not apply for or who were refused amnesty.

66.2. the NPA was aclively preparing for those prosecutions and that we

should not be stopped from doing our job.
65.3. Itwas my role as the NDPP to decide who wouid be charged.
66, On 28 August 2007 | received a faxed letter from the Minister of Justice, !

Ms, B S Mabandla. A copy of this letter is annexed hereto marked “VPP6”.

She referred to the mesting held on 23 August 2007. She noted that the

Natlonal Commissioner of Police and | had different views on the Rapport :

article regarding the alleged forgery of certain NPA documents. She noted

that | had Inltiated an Investigation into the alleged forgery but she

complained that she had not been advised of this decislon or the basls

thereof. Paragraphs 4 and 5 of the Minister's letter are particularly
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reveallng:

4. In the course of the discussion, it became clear that Mr. J Selebi
was of the view that there is no fruth in the Rapport article, and he
produced documents to support his argument that indeed there Is an
Investigation by the NPA on certain political office bearers.,

5. It was suggested al the meeting then that it would be useful if you
could respond to the allegation that there is an investigation as

mentioned above, (Emphasis added).

The Minister's Ietter was further Indication of the view held at ministerial
level that | should not enjoy actual discretion to make prosecutorial
decislons in relation to the so-called polilical cases arising from the

conflicts of the past.

| responded to the Minister's letter by way of a letier dated 29 August 2007,
a copy of which is annexed hereto marked "VPP7". My copy of this letter
Is not on an NPA lelterhead, but I confirm that the contents thereof were

transmitted to the Minister.

In this letter [ referred ta the 23 August 2007 meeting:

“....which I considered to be most unpleasant. Despite the information
I put before the committee, | am hoth surprised and disappointed fo
see thal | now stand accused of misleading alternatively having lied to

the sub-comenittee members.”
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| conflrmed that there was no [nvestigation by the NPA "against the 37 ANC
leaders including the President of this country, contrary to the assertlons of

the National Comimissfoner of Pollce”,

In relation to paragraph 4 of the Minister's letter | noted that it is:

“...clear that my account of the position as it relates fto the NPA’'s
handling of the post TRC matters has been complelely ignored.”

| reminded the Minister that my predecessor had satisfied himself that there
was no basls for the leadership of the ANC to be investigated and he had
then briefed the then Minister of Justice, as well as the President. | also
advised the Minister that all the dockets relating to the TRC cases, which
had been stored at the Office of the Dlrector of Public Prosecutions (DPP})
in Pretoria, had been handed over to the SAPS In early and mid-2004. In
my capaclty as then DG of Justlce | was actually present In the office of the

DPP when reprasentatives from the SAPS collected the said dockets.
| concluded my letter by requesting an urgent meeting with the Minister and
myself and my Deputles. | also requested an opportunity to appear before

the Natlonal Security Councll "fo give a frue account of this issue".

The Minister did not respond to my requests and these meetings never
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fook place. On 23 September 2007 | was suspended from office by
President Mbeki. Shortly after my suspension | learned that Advocate

Ackermann had been relleved of his duties in relation o the TRC cases.

CONCLUSION

75,

76,

9

| have little doubt that my approach {o the TRC cases contribuied
significantly to the decision to suspend me. It Is no colncidence that there
has not been a single prosecution of any TRC matter since my suspension

and the removal of the TRC cases from Advocate Ackermann.

The political interference or meddling that | have set out in this affidavit s

- deeply offensive to the rule of law and any notion of independent

proseculions under the Constitution. It explains why the TRC cases have
not been pursued. It also explains why the disappearance and murder of
Nokuthula Simelane was never investigated with any vigour and why the

pleas of her family and her representatives were ignored,

v,
VUSUMZI PATRICK PIKOLI
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| hereby certify that the deponent has acknowledge that he knows and
understands the contents of this affidavit, which was signed and sworn to before
me, Commissioner of Qaths, at C~7s. T o1sv on this the
(G day of ...'?.'.//.’.f.’.;,’...:}. /) the regulations contained In Government Notice
No R1258 of 21 July 1972, as amended, and Government Notice No R1648 of

19 August 1977, as amended, having been complied with,

o _fo

CONIMISSIONER OF OATHS

Andrew Lehloyo Dorcky Mohohlo
Commissioner of Oaths

’ Praclising Attorney

2nd Floor, Leadership Honse 40 Shonnaiarket Sir
“ Greenmathel Stuaro, Cage lown, éU)1
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STATEMENT BY PRESIDENT THABO MBEK( TO THE NATIONAL HOUSES OF PARLIAMENT
AND THE NATION, ON THE OCCASION OF THE TABLING OF THE REPORT OF THE TRUTH
AND RECONCILIATION COMMISSION: CAPE TOWN, APRIL 15, 2003,

Madame Spealter and Depuly Speaker;
Chairperson and Deputy Chalrperson of the Councli of Provinces;
Depuly President;
Chlef Justice and Members of the Judlciary;
Former Members of the Truth and Reconciliatlon Gommission;
Ministers and Depuly Ministers;
Distingulshed Premlers;
iHonoured Tradltional Leaders;
Leaders of the Chapler Nine Institullons;
Honourable Leaders of our Polltica! Parlles;
Your Excellencles, Ambassadors and High Commissioners;
Honourable Members;
Distingulshed Guesls;
| Fellow South Afrlcans:

\ We have convened today as the elacted representatives of the people of Soulh Afrlca to reflect on the
@ work of the Truth and Reconclllation Commission, lo examine Its Recommendations and to find
answers, In practical terms, to the questlon - where to from heret

We wish lo acknowledge [he presence of Commissioners of the erstwhlle TRC, who took time off thelr
busy schedules lo Join us In commending the Report lo our natlonal parllament.

[ am confident that | speak on behaif of all Honourable Members when | say to these Commissioners,
and thraugh them, fo Archblshop Desmond Tutu and the other Commissioners not present here
today, that South Africa sincerely appreclates the work thal they have done. Our thanks also go lo the
staff of the Commisslon and all who conlributed to the success of the work of the TRC, which we are

Juslified lo celebrate laday.

They did everything humanly possible to reallse the objeclives of a process novel In its conception,
harrowing In lls execution and, In many respects, thankless in balancing expeclation and reality.
Our assessment of the TRGC's success cannot therefore be based on whether it has brought contritlon
and forgiveness, or whether at the end of ils work, it handed us a unlted and reconclled soclety, For

{ this was not Its mandate. What the TRC set aut to do, and has undoubtedly achleved, Is to offer us
the slgnposls In the Long March lo these Ideals.

@ What it was required to do and has accompllshed, was o flag the dangers that can besel a stale not
premised on popular legllimacy and the confidence of iis cltizens, and the llis that would befall any
soclely founded on prejudice and & bellef in a "master race™.

The exient to which the TRC coutd identily and pursue priority cases; lls abllily to bring to its hearings
all relevant actors; the aftentlon that It could pay to civil soclety's rofe in bultressing an Hllegitimate and
illegal state; and the TRC's investigative capaclly to pursue difflcult Issues with regard to which the

actors had declded le spurn lis call for co-operation - al) these weaknesses were those of soclety and

not the TRC as such.

And, we make bold lo say thal all these complexities make the product of the work of the TRG thal
much mare outstanding and impressive.

The pain and the agony thal characlerlsed the conflict among South Africans aver the decades, so
vividly relived In many hearlngs of the Commisslon, planted the seed of hope —of a fulure bright in its
humanlly and iis sense of caring.
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If Is a fulure whose realisation gave l\fe to the passlon for the liberation of our peopls, of Oliver Tambo
and Chrls Hanl, the tenth anniversary of whose passing away we mark this month, This includes
olhers such as Robert Mangallso Sobukwe and Steve Bantu Biko, who passed away 25 years ago
lhis year and last year respeclively. They joined and have since been Jotned by many other palriots to
whotn freedom meant life ilself,

We are indebled fo all of them; and we shall work lo ensure that lhelr memory lives on In the minds of
generations to come, Inspired by our common determination that never agaln should one South
African oppress anotherl

Al a critlcal moment In our history, as a paople, we came to the concluslon that we must, {ogether,
end the killing. We took a dellberate declsion thal a violent conflict was nelther In the Interest of our
counlry nor would It solve our problems.

Together, we decided that In the search for a solulion to our problems, nobody should be demonised
or excluded, We agreed that everybody should become part of the solulion, whalever they might have
done and represented In the pasl. This related both {o negotialing the fulurs of our country and
working 1o build the new South Africa we had all negotlaled.

We agreed that we would not have any war crimes {ribunals or {ake to the road of revenge and
rafribution. :

@ @

When Chrls Hanl, a great hero of our people was murdered, even as aur counlry was still governed
by a white minorily regime, we who represanted the oppressed majorily, said let those who remalned
in posilions of authority in our country carry out thelr responsibilily to bring those who had murdered
him lo book. We called on our people neliher to lake the law into lheir hands ner fo mete out biind
vengeance against those they knew as the beneficlarlas of apartheld oppression.

We Imposed a heavy burden particularly on the milllons who had been the vietims of this oppresslon
to let bygones be bygones, We sald (o them - do not covet the material wealth of those who benefited
from your oppression and exploliation, even as you remaln poor,

We walked among thelr ranks saying that none among them should predicate a belter futura for
themselves on the basls of the impoverishment of those who had prospered at thelr expense. We sald
to them that on the day of fberation, there would be no looling. There would be celsbrations and no
chaos.

' We sald that as the majorlily, we had a responsibility to make our day of liberatlon an unforgettable
mament of joy, with none condemned to remember If forever as a day of bliter tears.

® @

We sald to our people lhat they shauld honour the traditions they had bullt and entrenched over
cenlurles, never to hate people because of lhelr colour or race, always o valus all human beings, and
never to turn thelr backs on the deeply-enlrenched sentiment informed by the spirit of ubunty, to
forglve, understanding thal the harm done yesterday cannot be undone today by a resojve lo harm

another.

We reminded the masses of our people of lhe values thelr movement for natlonal liberatlon had
upheld throughout a turbulent century, of evarything lhey had done to defend both this movement and
its values, of thelr obligation never lo betray this noble herltage. Our people heeded all lhese calls.

By reason of the generoslly and the big hearls of the masses of our peopls, all of us have been able
lo sleep in peace, knowing that there will be no rlots in our streels. Because these consclous masses
know what they are aboul, the Truth and Reconciliation Commisslon was able to do Ils work enjoylng
the cooperation of those who for ages had upheld the vislon of a unlted humanity, In which each
would be one's brother and sister. These are an herolc people whose greatest reward Is the liberation

of thelr counlry.

\]‘Q. 2 LC,
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Of them, the TRC says: "Others did nol wish to be postrayed as a 'victim'. Indeed, many sald
exprassly that they regarded thamselves Instead as soldlers who had voluntarily pald the prics of thelr
struggle...Many have expressed reservallons about [he very notian of a ‘victim', a term which Is felf to
denote a certaln passivily and helplessness... Military operatives of {he iiberalion movements
generally did not report viotations they experfenced lo the Commisslon, although many who were
arrested experienced severs lorture, This Is in all likellhood a result of thelr reluctance to be seen as
‘vicllms', as apposed to combatants fighting for a moral cause for which they were prepared lo suffer
such violations. The same can be sald for most prominent polliical acllvisls and leadership
figures.., The Commission did not, for example, recelve a single Human Rights Violation statement

from any of lhe Rivonla lrlalists,"

Some of these, who had lo go through the torture chambers of the apartheld regime o bring us our
fiberly, are with us In this chamber taday. There are others who sit on the balcony as visitors, who lost
thelr loved ones whom they pride as liberators, and others who also suffered from repression.

Surely, all of us must feel a sense of humillity in the face of such selfless herolsm and altachment to
principle and moralily, the asserlion of the nobflily of the human spirt that would be demeaned,
denled and degraded by any suggestion that these heroces and herolnes are but mere 'victims', who
must recelve a cash reward for being simply and deeply human.

—~

@ | know there are some in this House who do not understand Lhe meanlng of what | have Just sald.
They think | have sald whal | have sald lo avold the payment of reparallans lo those whom the TRC
has Identified as ‘victims', within the meaning of the {aw.

Indeed, the TRC itself makes the gratultous comment (para 16, p 163, Vol 8} that: "Today, when the i
govarnment s spending so substantial a partlon of its budget on submarines and other military X
equipment, It Is unconvincing fo argue thal It Is too financlally strapped to meet this minimal ;
(reparations) commilment,"

Apart from anything else, the government has never presentad such an argument, !l Is difficulf o
understand why the Commission decided {o make such a statement. :

Elsewhere in Vol 6, the Rev Frank Chlkanae, Director General in he Presldency and former General i
Sacrelary of the South Afrloan Councll of Churchas, Is falsely reporied as having made a presentation \
to the Amnesty Commiltee, which he never dld.

He Is then sald to have told this Commiltes that he had partlcipated In kliling peopls. We do nol
undersland how this grave and Insuiting falsificatlon found its way Into the Reporl of the TRC. We are
pleased lo reporl thal Archbishap Tutu has wrillen to Rev Chikane 1o apalogise for this inexpilcable ll

@ account, ‘

The poet, Mangane Wally Serofe teaches us: ‘to every birth its blood'. And so, today we acknowledge
the paln that attended the siruggle to give birth {o the new life that South Afrlca has started lo enjoy.
In this era of Increased geopolilical tenslon, we dare celebrale as South Africans that we found home-
grown solutions that set us on a course of reconsiruction and development, nation-buliding,
reconclliation and peace among ourselves.

~

At this fime, when great uncertalnty aboul the future of our comman world envelaps the globs, we
dara stand on mountalin-tops to proclalm our humble cantributlon to the efforts of humanity to build a
stable, humane and safer Sauth Africa, and by exlension, a more stable, maore humane and safer

world.
Honourable Members;

If we should find correct answers lo the question, where to from hers, we wifl nsed {o remind
ourselves of the objectlves of the TRG from its very Incaplion, so aplly caplured in the preamble to the
Promotlon of Natlonal Unity and Reconclllation Act:
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"...the Constitution of the Republic of South Afrlca, 1993 provides a historic bridge helwaen the past
of a deeply divided soclsty characlerlsed by sirlfe, confllet, untold suffering and Injustice, and a fulure
founded on the racognilion of human rights, democracy and peaceful co-exislence for all Sauth
Alrlcans, Irrespective of colour, race , class, bellef or sex; .

"...the Gonstitulion stales that the purstilt of natlonal unily, the weli-being of all South Afrlcan cltizens
and peace requlre reconcillation between the peaple of South Aifrica and the reconslruclion of saclety;
"...I11s deemed necessary to establish the leuth in relalion lo past events as well as the motives for
and clrcumstances {n which gross violatlons of human rights have occurred, and to make lhe findings
known In order to prevent a repetilion of such acts In fulure;

*,..the Consliluticn stales that lhere Is a need for understanding but not for vengeance, a need for
reparation bul not for retallation, a need for ubuntu but nat for victimisatlon®,

| am cerlain lhal we are all af one fhat (he pursult of national unlly, the well-belng of all South African
cltizens and peace, requlre reconcliiation among the people of South Africa and the reconstruction of

our soclely.

f These are the larger and fundamential objectives thal should Inform all of us as we work to glve birfh
to the new Sauth Afrlca. The occaslon of the recelpt of the Repart of tha TRC should give us an
( apporlunity to reflect on lhese mallers,

® @

Bolh singly and collectively, we should answer the questlon how far we have progressed In the last
nine years lowards the achlevamenl of the goals of national unily, natlonal reconclllalion and national
reconstructian, Bath singly and colleclively, we have lo answer the question, whal have we
contributed to the reallsation of these goals.

These larger questlons, which stand al the heart of whal our country will be, did not fall within the
mandate of the Truth and Reconclliatlon Commission. The TRC was therefore but an important
conlributor lo the achievement of the larger whole, occupying an impartant sector within the larger
process of lhe bullding of a new South Africa,

As staled in (he Acl, the TRC had to help us to eslablish the frulh In relation {o past evenls as well as
(he motives for and clrcumstancas in which gross violations of human rights occurred, and lo make
the findings known In order to prevent a repstllion of such acls In fulure,

( ft had to help us to promote understanding and avold vengeancs, to extend reparation to those who
had been harmed and discourage retallallon, to rely on the spirit of ubuntu as a deterrent agalnst

( victimisation, @ !
@

The TRC has done lis work as was required, As slipulated In the TRC Act, we are here to make
varlous recommendalions {o our hallonal parliament, arlsing oul of the work of the TRC,

As the Honourable Members are awars, lhere is a speclfic requirement in the law {hal parliament
should conslder and take declsions on mallers relating particularly lo reparations. It would fhen be the :
task of the Exacullve to implement lhese declslons. ;

The law also provldes thal the naflonal leglslalure may also make recommendations to the Executlve
on other matters arlsing out of the TRC process, as it may deem (it.

Let us now turn to some of the major specific delalls {hat the TRC enjoins us lo address, )

The first of these Is the maller of reparations.

First of all, an Integrated and comprehenslva response {o the TRC Report should be about the
continuing challenge of reconstruction and development: deepening democracey and the culture of
human rights, ensuring good governance and transparency, Intensifying economic growth and soclal
programines, Impraving citizens' safely and security and contributing to the bullding of a humane and

Just world order.

ve

) f



34
597 372

(3]
o]
2

The TRC also argues for syslemalic programmes lo project the symbollsm of struggle and the ideal of

freedom. This refales lo such malters as academic and Informal records of history, remaking of !
cuflural and arl forms, erecling symbols and monuments that exalt the freedom siruggle, Including
new geographic and place names. The governinent accepls these recommendalions.

Special emphasis will cantinue to be pald to rehabilitation of communliies that were subjected lo
Intense acts of violence and deslruction. Experlence galned with the projects in Kalorus in Gauteng !
and Mpumalanga In KwaZulu/Natal demonslrates that greal pragress can be made In partnership .
belween communitles and government,

Further, with regard to specific cases of Individual victims {dentlified by the TRC Acl, government has ,
put in place and will intensify programmes pertalning lo medical benefils, educalional assistance and i
provisfon of housing and so on. From Ume lo time, Minislers have elaborated and wlill confinue to

expatlale on the Implementalion of these and other refated programmes.

The TRC has reported that about 22 000 individuals or surviving families appeared before the
Commisslon, Of these, about 19 00D required urgent reparations, and virlually all of them, where the
necessary informalion was avallable, were allended to as proposed by the TRC wilh regard to Interim

Y reparations,

@ With regard to final reparations, government wiij provide a once-aff grant of R30 000 to those
individuals or survivors designated by the TRC. This Is over and above other malerlal commilments

that we have already mentloned,

Wa infend lo process these payments as a malter of urgency, during the current financlal year.
Combined with communilly reparatlons, and asslstance through opportunlfies and services we have
referred to earller, we hope that these disbursements will help acknowledge the suffering thal these
Individuals experienced, and offer some rellaf.

We do so with some apprehenslon, for as the TRC itself has underlined, no one can atlach monsetary
value lo life and suffering. Nor can an argumenl be suslained that the efforts of millions of South
Afrlcans to iiberale themselves, were for monatary gain. We are convinced that, to the milfions who
spared nalther life nor imb In struggle, there Is no bigger prize than freedom itself, and a conlinuing
slruggle to bulld a betler life for all,

» The second of the specific delalls in the TRC recommendalions pertalns {o the Issue of amnesly.
< A critlcal rade-off contalned In the TRC process was between "normat” judictal processes on the one
hand, and establishment of the lrulh, reparations and amnesty on ihe other.

Besldes the imperallves of managing the lransition, an important consideration that had to be
addressed when the TRC was sel up, was the extent to which the new democratlc stale could pursue
legal cases agalnst perpelrators of human rights violatlons, glven the resources that would have to be (
allocated ta this, the complexilles of astablishing the facts beyond reasonable doubl, the fime it would

lake to deal with all the cases, as wel! as the bitlerness and Instablllly that such a process would

wreak on soclely.

The balanca thal the TRC Act struck among these campeting demands was raflecled in the natlonal
consensus around provision of amnssty ~ In Insfances where perpatrators had providad ihe true facls
about partleular Incldents ~ and restoratlve justice which wauld be effecled In the form of reparations.
Glven that a significant number- of people did not apply for amnesly, whal approach daes governmenl
place before the natlonal legisiature and the nation on this matter?

t.et us starl'off by relteraling that there shall be no general amnesly. Any suoh approach, whethsr

applied o speclfic categaries of people or reglons of the country, would fly In the face of (he TRC
pracess and subtract from the principle of accountabliity which (s vital not anly in deallng with the past,
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but also In the creallon of a new ethos within our soclety.

Ye! we also have to deal wilh the reallly that many of the parliclpants in the confiict of the past did
take partin the TRC process. Amang these are individuals who were misled by thelr leadershlip to

not

treat the process with disdaln. Olhers themselves calculated (hat they would not be found out, slther

due lo poor TRC Invesligalions or whal they belleved and still belleve Is tao complex a web of

cancealment for anyone lo unravel, Yet olher operatlves expectad the political leadership of the slate

Institutions to which they belonged to provide the overall context agalnst which they could present
their cases: and this was nol to be,

This reality cannat be avolded.

Government Is of the firm convlclion that we cannol resolve this malter by setting up yst another
amnesly process, which In effect would mean suspending canstlutionat rights of those who were

the recelving end of gross human right violatlons.

We have therefore left this malter In the hands of the National Directorate of Public Prosecutions, for it

to pursue ary cases thal, as Is normal practice, it belleves deserve prosscution and can be
prasecutad. This work Is conlinuing.

However, as part of this process and In the national Interest, the Nallonal Direciorate of Public
Prosecutlons, working wilh our Intelligence agancles, wiil 1eave lls doors open for those who are

at

prepared to divulge Informatlon at thelr disposal and lo co-operate in unearthing the fruth, for them to

enter Into arrangements thal are standard in the normal executlon of justics, and which are
accommodaled In our leglsiation.

This Is not a desire for vangeance; nor would It compro(r_nlse the righis of cltizens who may wish to

seak justica in our courts. L
{
It1s critically Important that, as a governmenit, wa should continue to establish the truth about

networks thal operated against the people. This Is an obligation that attaches to the nation's security

loday; for, some of thasse nslworks stllf pose a raal or lalent danger agains! our democracy. In so
Instances, caches of arms have been refained which lend themselves to employment in criminal

aclivity.

This approach leaves open the possiblilly for individual citizens to take up any grlevance related
human rights vialatlons with the courls,

Thirdly, In each instance where any legal arrangements are entered Into befween the NDPP and

particular perpstralors as proposed above, the Involvement of the viclims wlli be cructal in determining

the appropriate course of acllon.

Relevant Deparlmants are examining the practical modallties of dealing with this matter; and they will

also eslabllsh whather specific leglslation Is required In this regard.

me

to

We shall also endeavour to explaln South Afrlca's approach on these mallers fo sister-governments
acrass the world, Our response to any Judiclal matlers from these countries will be handled In this
splrit and through the legal system. In this regard, we wish (o rellerale our call la governments that

conlinue to do so, thal the mallrealment of former an(l-apartheld fighlers, based on the legal
definltions of an lllegal regime characlerised by the Unlted Nations as a crime agains! humanily,

should cease,

In the recent past, the Issue of litigation and civli sulls agalnst corporatlons that benefited from i
apartheld system has sharply arlsen. In ihis regard, we wish (o relterate that the South Afrlcan

Government Is not and will not be parly {o such fitigation.
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In addition, we consider it complelely unacceptable that matters that are cenlral lo the future of our
couniry should be adjudicated In foreign courls which bear no responsibliily for the well-being of our
counlry and lthe observance of lhe perspective contained in our constitution of the promolion of
national reconcillation.

While Governmenl recognises the right of citizens to inslitute legal aclion, lis own approach ls
Informed by the desire to Involve all South Afrlcans, Including corporate cilizens, In a co-operallve and
voluntary partnership lo reconstrict and develop South African soclely, Accordingly, we do not
belleve that it would be correct for us lo Impose the once-off wealth tax on corporatlons proposed by

lhe TRC.

Consuitatlons are continulng with the businass communlly to sxamine additional ways In which they
can conlribute to lhe lask of Ihe reconstruction and development of aur sociely, proceading from the
premise that this [s in thelr own self-interest. In addition (o intensifying work with regard to such tasks
as poverty eradication, and pragrammes such as Black Economlc Empowerment, encouraging better
Indlvidual corporate soclal responsibliity projects, Implementatlon of equilly leglsiatton and the Skills
Tralning Levy, we intend to Improve (he work of the Business Trust.

. in this context, we must emphasise that our responss to the TRC has (o be integrated within the
{. tolalily of the enormous effort In which we are engaged, lo ensure the fundamentat soclal
transformation of our counlry. This requires that at all times, we atlaln the necessary balance among

@ the varlous goals we have lo pursue.

The TRC also recommends that what it describes as lhe beneficlaries of apartheld should also make
contributions to a reparallon fund. The government belleves [hat all South Africans should make such
contributions. In the pursult of the goal of a non-racial soclety, in which all Soulh Afrlcans would be
Inspired by a common palriotism, wa belleve that we should begln to learn to work together, uniting lo
address the common natlonal challenges, such as responding to the consequences of (he gross
violallons of human rlghs of whlch'ihe TRC was seized. ‘

In this regard, | am certaln that members of aur government will be among lhe flrst lo make thelr
conlributions lo the reparation fund, dsspite the fact thal they slood on one side of the barricades as
ws engaged In struggle to end the apartheld system.

Many In our country have called for a Natlonal Day of Prayer and Tradltional Sacriffce to pay tributa lo
those who sacrillced lhelr llves and suffered during the difficult perlod of oppression and repression
whose lagacy remalins with us. The government accepls this suggestion and will consult as widely as
possible lo determine the date and form of such praysr and tradl{lonal sacriflce. This is consistent with
and would be an approprlate response lo he proposals made by the TRG for conferences lo heal the
@ memory and honour those who were executed,

A

We shall also continue lo work In parlnership with countrles of (he sub-continent, jaintly to take part in
the massilve reconsiruction and development effort that SADC has |dentified as critical to building.a
better life for all. The peaples of Southern Aftlca, including the majorlty In Soulh Africa endured untold
privatlons and were subjected lo destabllisalion and destruction of properly and Infraslructure. Thay
all deserve tha speeding up of pragrammes of Inlegratlon, recanstruction and development that
governments of the reglon have agresd upon.

Madame Speaker;
The Truth and Recongcliiation Commission has made many detalled observations and

recommendations on slructures and systems, which will be dealt with by refevant Ministers and
Departments.

For the purpose of reparations, the government has already established the Presiden{’s Fund, which
Is now operatianal, and has, as we earller Indicated, successfully dealt with the matter of urgent
reparatlons. Like the TRC, we do hope (hat cltizens from all sectars wll find It within themselves to
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make a contribullon to this Fund. Most of the resourcas {hat have been allocaled for Indlvidual and
community reparatlons that we referred lo above will be sourced from thls Fund, over and above the
normal work of the relevant Departments.

We cancur with the TRC that intenslve work should be underlaken on the matier of monuments as
well as geographlc and place names, A Trust with the requisite infrastruclure, headed by Mangane ;
Wally Serote has been set up to implement the maln project In this regard, which Is the canstruction of ;
the Freedom Park whose constituent parts are the Memorlal, the Garden of Remembrance and the
Museum. This should start by the tenth anniversary of freedom In 2004,

The Naltlonal Direclorate of Public Prosaculions and relevant Deparlmeants will be requested to deal
with mallars relating to people who were unaccounted for, past martem recerds and policy with regard
to burlals of unidentlfied persons. We would like lo encourage all persons who might have any
knowladge of people slill unaccounted for lo approach the Natlonal Diraclorate of Public
Prosecutlons, the Soulh Afrlcan Palice Service and other relevant departments.

The Depariment of Juslice and Constilutlonal Developmant will monltor the Implementation of all
these pragramines, and it will reporl to Cabinet on an on-golng basis.

3 Whal we have Idenlified foday, arising oul of the reporl of the TRC, forms part of the panoply of @ |
programmes {(hat define the first sleps in a journey that has truly begun. South Afrlcan sociely is

changing for the beller. The tide has turned and the people's contract for a bstter tomorrow Is taking @

shape.

The goals we defined for ourselves a decade ago, as we adopted the Interlm Constitullon, fo pursue
natlonal unily, to secure peace and the well-belng of all South Alfrican cltizens, to achieve natlonal
recanclliation and the reconslruction of our soclely, have not fully been realised, dasplte the pragress

we have made.

The sliuallon we face demands that none of us should succumb to the false comfor that now we live
In a normal saclety lhal has overcoma the egacy of the past, and which permils us to consider our
soclal tasks as mere business as usual,

Rathar, It demands that we conlinue to be Insplred by the delermination and vislon that enabled us to
achieve the transitton from aparthsld rufe lo a democralic order In the manner that we did. it demands
(hat we act logether as one peopie lo address what are truly natlonal tasks.

Wae have to ask ourselves and honestly answer simple questions.

Have we succeedsd lo creale a non-raclal societyl The answer (o lhls question {s nol

Have we succeeded lo build a non-sexist socletyl The answer to lhat quastlon Is nol

Have we succeeded to eradicate poverlyl Once more the answer to {hat questlon Is nol

Have we succeeded fully to address the needs of lhe most vulnerable In our socletly, the children, the
youth, people.with disabliilles and the eldsrlyl Once agaln the answer to this questlon is nof

® e

Without all this; it Is Impossible for us to claim that we have met our goals of nalional reconciliation
and reconstruction and development, It Is nol possible for us to make the asserlion lhat we have
securad the well-bsing of all Sauth African cllizens.

The road we have Iravelled and the advances we have made convey the flrm message lhal we are
moving towards the accomplishment of the objectlves wa sel ourselves. They leli us thal, In the end,
however long the road we still have to travel, we will win.

In the larger sense, we were all viclims of the system of apartheld, both black and white. Some
among us suffered because of oppresslon, exploitation, represslon and excluslon. Others among us
suffered because we were Imprisoned behind prison walls of fear, paralysed by inhuman bellafs ih our
raclal superlority, and called-upon to desplse and abuse other human belngs. Those who do such
things cannof but dimlnish thelr awn humanity,

.y “ ha
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To be lrue to ourselves as human beings demands that we act together to overcome the legacy of
this common and terrible past. it demands that we do indeed enler Into a people's contract for a beller

tomorrow,

Together wa must confrant the challenge of steering through a complex transition that demands thal

we manage the historical faull-lines, without papering over the cracks, moved by a new and common
patriolism,

It says (o all of us that we must honour those who shed their bload so (hat we can sit together In this

Chamber by doing all the things that will make if possible for us to say, this South Africa that we have
rebullt together, truly belongs fo all who live in If,

| am honoured to commend the Report of the Truth and Reconciliation Commission lo our Natlonal
Housses of Parliament and the natton.

Thank you.
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REs TRC MATTERS

Our disoussion it tha gbave matter on Tussdsy 6 Febeusry 2007 refers,

I ttist edviss you at tha outest that the madia artioles alleging that the Natiotial

Proszouting Authority will go ebead with prasecutions have canght rne by surpslss, In

our diseussions you briefly mestioasd to me that the NPA will not bs golng aheud with

: the prossoutions, As you had underpken to adviss me In writing, I will apprecists it If

you cauld adviss mo urgeatly on the matter g0 that thare can ba cartalnty, . :

1 trust that you find the ebove in ondeg,
With warm regards ' ‘if

T 1L,

MRS BS MABANDLA

MINISTER ;
: ‘ HATIONAL DIRECYOR
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Cops up for apartheid grintes
2007.02-07 07:16

Jan-Jan Joubert and Willem Jordaan
Caps Town - The nallonal proseculing authority (NPA) has informed three sacurity pollcamen thal they arae lo

be prosaculed for apartheld crimes.
Thess will ba (he first proasculions since the Truth and Reconclliation Commission (TRC).

The case {5 relatad to altempls (o polson the Rev Frank Chikans, who Is now (he direclor-general of the
praesldency.

Beald has the namss of the three securily pollce officars and has established that they have bsen Informed by
thelr legal represaniative that the NPA Intends to go ehead wlth prosecullons,

The mave paves the way for prosecution of former minlster of law and order Adriaan Viok and former chisf of
police General Johan van dar Marws, who ara balh fully aware of, and preparad for, whal will follow,

according fo sources.

Address to the hatlon ~
The NPA dld nat want lo confirm ot dany that the proseculions were {o bagin.

In polllical clrcles, speculation [s rife {hat the planned proseculions could open a hornet's nast in the weeK of
Prasldent Thabo Mbeki's address to the nallon,

The questlon of proseculing apartheld-ara crimes Is polilically loaded, as some belleve lhat they're nacessary
to conclude the TRC procass, while others {eel they could des(roy reconclliallon.

it appears‘lhel members of the laller gronp could use high-lavel pelitical prassura to Iry lo prevent
prosacullons,

In lerms of pollcy and ha conslilulion, the declsion to prosecute lles viith the nallonal dlreclor of prosecutions,
advocale Vus! Plkall, and nof with tha government.

Quesllons already have been askad (n high clrclas aboul the equanimily of [he NPA, and If wall- rnown Afrlcan
Nallonal Congress figures who did not gel amnasty, would ba prosacuted.

One of the ANC members whose emnesty appllcalion was lurned down was Thabo Mbekl, who appliad with a
number of other ANC members.

Viok was In {he news recenlly when he washed Chlkane's fest o atong for the altempt fo polsan him whils he
was general secrelary of lhe South Alrican Councll of Churches.

The lhree securily pollceren were connected lo (he sama plot fo 'klll.ChIRane.

VioK's slep was lauded last year by Mbekl, who addad thal South eréaps should leara fo tislan more closaly

40

{o each olher across the boundarles of apartheld
- 1
Viok did nol wan fo respond fo rumours (hat he could be prosscuted, Van der Merwa also remalned slient. D\ ]
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o X egqner, legqj raprasenlallve of tha threa sacurlity pollcaren, sald tha NPA {nformed him of thalr
;lelon atifie end of lest month.

' *, He dld not want lo commenl.on any pariculars.

Tha lateat events follow the tebling In pailiament last Januzry of & new prosacution polloy on eperiheld
¢rimes, among othar (hings.

The vlctlm‘hss & Bay

It includes a clauss that gives the NPA discrellon an whalher or not to proseculs, if it1s not In "lhs natlonal
Interest",

Qne of the faclors that must bs taken Inlo account Is whather the apartheld viclim wanls the prasaculion lo go
ahsed,

in Chikene's case, he has Indicated thal he Is not Interasted In prosecution, but that he wants full disclosure
on the aitempt on his life.

He has also indlcated that the govarnment Is nof Interestad In ime-consuming prossculians.
Ths NPA hes Indloated, naverihaless, that praseculion will go ahead.

Beold
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Dossiere oor leiers se vergrype lé al jare in
kluis ANC-léers ‘verdwyn’

Sonja CarstensPretoria

Dle pofisle het nog niks gedoen om meer bewyse en getulenls te kry vir die mopntlike vervolging van
37 destydse lelers van dle ANC aan wie amnestle vir apartheldsmisdade geweler Is nie,

Rapport het die afgelope week uit onberlspelike bronne verneem dle polisiedossiere wat twee
afgetrede polislelede vroeér saamgestel het, Is al jare toegeslult by dle hoofkantoor van dle polisie
se speurdienste. Dle bronne se name word op versaek verswyg weens die sensitiewe poste wat hulle
beklee,

Volgens die bronne is geen verdere ondersaekwerk na dle Inligting In die dosslere gedoen nle,

Dile dosslere is vroeér verwyder uit 'n kluls In die kantore van die direlcteur van openbare vervolgings
{DOV]) In Pretoria waar adv. Paul Fick, SC, hoof van dle vervolgingspan wat die vermeende
Boeremaglede aankla, die hoof was van ‘n span wat verder ondersoek Ingestel het met dle oog op
moontlike vervolging. :

Dle naslonale vervolgingsgesag (NV) het dle ondersoeke jare gelede weggeneem van Flck, Hy wou
dle afgelope week glad nle op vrae reageer nie,

Rapport verneem sedert dit ult Fick se kantoor verwyder s, Is dit toevertrou aan 'n span by die NV
wat dit verder moes ondersoek, maar wat welnig aan die ondersoeke gedoen het,

Hlerna Is adv. Anton Ackermann, SC, In Junie 2003 aangestel as hoof van 'n eenheid wat onder meer
misdade teen dle staat moes ondersoek. Ackermann was die aanklaer in dle Viok-Van der Merwe-
verhoar,

Genl, Johan van der Merwe, vaormalige polislehoof, het Vrydag gesé “oorgenoeg getulenis” bestaan
teen dle ANC-lelerskorps oor hul betrokitenheid by die landmynontploffing in 1995 waarin verskele
lede van die Van Eck- en De Necker-gesin gesterf het,

In Junie 2004 het mnr. Sipho Ngwema, destydse woordvoerder van dle NV, gesé nle een van die 37
lelers, onder wie pres. Thaho Mbekl, mnr. Jacob Zuma, komm, Jackle Selebl, polisiehoof, mnr. Linda
Mtl, vorige kommlssaris van korrektlewe dlenste, en min, Essop Pahad kan vervolg word nie omdat
"daar eenvoudig nle genaeg getulenls Is om 'n klagstaat op te stel nie”.

Ngwema het destyds gesé dle NV weet nle wlé het wat gedoen of wie die opdragte gegee het nle,
“Indien die NV dit met die getulenis tot sy besklkking sou doen, is dit net so goed die vervolger
besluit oudpres, PW Botha of oudpres, FW de Klerk moet teregstaan weens voorvalle In dle
apartheldsjare waarvoor nlemand anders verantwaordellkheld aanvaar het nle,” was Ngwema se
waorde.

Mnr. Dirk van Eck hef reeds aangedul hy Is gereed om ’n klag In te dien teen ANC-lelers wat nle
amnestie antvang het nle vir die aanval wat meer as die helfte van sy gesin ultgewls het.

Dle politieke omstredenheld oor vervolgings vir misdade uit die verlede sal ultbrel as die NV ‘n
vervolging Instel teen genl. Basle Smit, ‘n voormallge hoof van die pollsle se speur- en velligheldstak,
Een van die kiousules in Viok en Van der Merwe se pleltoareenkoms dwing hulle om In ‘n moontlike
verhoor teen Smit te getulg.

Rapport verneem Ackermann het vroeér skriftellk opdrag gegee dat dle polisie nog getuienis In die
ondersoeke na die ANC-lelers moet versamel met die aog op moontlike vervolging. Maar dle
afgelope week het dle polisie geweler om te sé of die opdrag nagekom Is en wat dle vordering
daarmee [s,

DIr, Sally de Beer, Selebi se woordvoerder, het navrae na dir. Phutl Setati, woordvoerder van
naslonale speurdlens, verwys.

“Die poliste wil sy kommentaar oor dle saak voorbehou,” het Setati gesé.

O
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scarstenss@rapport.co.za
} Viok en Van der Merwe vra Mbeki en De Klerk om In te gryp ~ bl. 14

Google translate:

Dosslers on leaders* abuses lay for years In safe ANC files' disappear*
Sonja CarstensPretorla

The police have done nothing to get more evidence and testimony for the possible prosecutlon of 37
farmer leaders of the ANC who amnesty for apartheid crimes were refused.

Report this week from Impeccable soutces learned that the police dockets that two retired police
officers have made earlfer, for years locked up at the headquarters of the police's detective services,
The sources' names are wlthheld at the request because af the sensltive positlons that they hold,
According to the sources, no further investigation into the Information taken In the case files.

The dosslers were earller removed from a safe in the office of the Director of Public Prasecutions
(DPP) in Pretoria Advacate. Paul Fick, SC, head of the prosecution team who accuse the alleged Boer
force members, the head of a team that further investigation instituted with a view to possible
prosecution,

The National Prosecuting Authority (NPA) has taken the examinations years ago Flck. He wanted the
past week dld not respond at all to questions.

Butchery since it was removed from Flck's offlce, [t was entrusted to a team at the NA that it had
Investigated further, but that did little to Investigatlons,

After this, Adv. Anton Ackermann, SC, was appointed In lune 2003 as head of a unit that had
investigated Include crimes agalnst the state, Ackermann was the prosecutor In the Vlok Van der
Merwe trlal.

Gen. Johan van der Merwe, a former police chief, sald Friday "ample evidence"” exlsts agalnst the
ANC leadership over their involvement in the landmine explosion In 1995 In which several members
of the Van Eck- and the Necker family died,

In June 2004, Mr, Sipho Ngwema former spokesperson of the NPA, sald none of the 37 leaders,
Including President. Thabo Mbekl, Mr. Jacob Zuma, Comm. Jackle Selebl, the police chief, Mr, Linda
Mti, former commlssioner of correctlonal services, and more. Essap Pahad can be prosecuted
because "there Is simply not enough evidence for an indictment te prepare,”.

Ngwema sald then that the NPA do not know who has what or who did not give the orders,

"If the SA would do this with the evidence at its disposal, it Is as well the prasecutor decides former
president, PW Botha or former presldent. FW de Klerk arraigned because of Incldents In the
apartheld years for which no one has accepted responsibliity, "was Ngwema's words,

M. Dirk van Eck has Indicated he Is ready to file a complaint against ANC leaders not yet recelved
amnesty for the attack that wiped out more than half of his famlly,

The political controversy over prosecutions for crimes of the past will expand as the NPA a
prosecution against Gen. institute. Basle Smit, a former head of the police detective and security
branch, One of the clauses of Vlok and Van der Merwe's plea agreement forcing them Into a possible
trial to testify against Smith,

Butchery Ackermann had earlier Instructed In writing that the pollce have evidence in the
Investigation of the ANC leaders have gathered with a view to possible prosecution. But fast week,
the police refused to say whether the assignment Is carrled out and the progress It.

Dir. Sally de Beer, Selebl's spokesperson, referred questions to DIr. Phutl RAF spokesman natlonal
detectlve refers.

"The police want his comments on the case reserved," the RAF sald.

scarstenss@rapport.co.za
} Vlok and Van der Merwe asked Mbekl and De Klerk to Intervene - p. 14 -
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htip://www gov.za/national-prosectiting-autharity-rapport-article-ackermann

National Prosecuting Authority on Rapport article
on A Ackermann

21 Aug 2007

Response to atticle in rapport
21 August 2007

With reference to the statements attributed to Anton Ackermann SC in the
rapport of 19 August 2007, the National Prosecuting Authority (NPA) wishes to
place on record the following:

* In May 2004, Bulelani Ngeuka, the then National Director of Public

Prosecutions, declined to prosecute the A frican National Congtess (ANC)

leadership in connection with the conflicts of the past. A press statement ;
confitming this was released on 15 May 2004, ,
* Since that press velease the National Prosecuting Authority and in particular

Ackermann has not directed any further investigation into this matter.

* Subsequent to the media report by the Rapport on 19 August 2007, and on

request by the National Prosecuting Authority, the South African Police Service

(SAPS) provided a copy of letter purporting to be written by Ackermann on 26

June 2006, to the National Prosecuting Authority. The NPA regards this lelter

as a forgery and has authorised an itnmediate investigation into the matter.

Contact person:
Tlali Tlali
Cell: 082 333 3880

)
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Office of the Natlonal Diredior of Fublio Proseculions

Privata Bag X 762
PRETORIA
oim

Dear Adv Plkall

WEETING OF THE SUR CONMMITTEE OF THE JCP3 CABINET COMMITTEE OGN

POST TRC WATIERS

1. Lreferfo the discussions In the sbove mesting of 23 August 2007,

2, ‘fou wli] recsll that both xau and the Natianal Commissfonar, Kr. J Salshl,

provided the sub-zomm

wilh differant facts on tha Rapport arlcla

ragarding an &lisged forgery of certaln NPA dosumenls,

3. You further canfitmed thet you hava Instituted a thorough investigation Inle
tha alleged fargary, [ was howsver not advised of this declsfon and the basls

thereof,

4, In tha course of ths diseussion, i became clear thet Mr, J Selebl was of ths
vtew that 1hare ta o iruth In the Reppont artkcls, and ha preduced documents

vabbafqm

nm! thisf fdsed thaté & an IAvastigatian by the NPA on

8. It way suggasled at the meatlng then that fi would ba userdl If you could
respond ta the allegation thai thers [s an Investigation &3 mentioned ebove,

Your urgent responies would ba highly apprectated, Any Information that could hed

light fo the [eauey will alsa be weleoms,

| tyust that you find tha sbava In arder,

Yellahoath RRR, ¢'«7&'L'«;4’

oo S

5 \.:i::‘?“i/\
MS B S MABANDLA, MF' / /A
Minlster for Justloe end Constitullonal Devalopment & l o) T
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Ref: NDPP/Kp

Minister B, Mabandla
Minister of Justice and Constitutional Davelopment

Momentum Bullding
cnr Prinsloo and Preforius Strects

PRETORIA
29 August 2007

Dear Minlster

MEETING OF THE SUB-COMMITTEE OF THE JCPS CABINET
COMMITYEE OGN POST TRC MATTERS |
¢
1. | refer to your fax of 28 August 2007§

2, Irefer {o the meetlng of the sub-committes of 23 August
2007, whlch | consldered to be most unpleasant, Despite the
Informallon | put befora the cammittes, | am both surprised
and disappolnted to see thal | now stand accused of
misleading allernatlvely having lled to the sub-commities

tnambars,

3. | confimn that | stand by what | sald about the National
Commissloner of Pollce and the South African Police

Service (SAPS).
4, | conflmm and repsat the following:

4.1That | have Instructed that an Invastigation be carrled out in
respect of the forgery of the memo by Adv. Ackermann SC,

" 4.2 As borne by the attached annexure and the numerous
communications fa the Minlster, thers is no invesligation by
the NPA or any of Its officlals against tha 37 ANC leaders
including the President of this cauntry, conlrary to the
assertlons of the Natlonal Commissioner af Police, | glve the
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Minister the assurance that no investigations or decisions to
prosecute in these matters are done without my express
authorlzation as per the prosecution guidelines as they
pertain to the post TRC matters.

. While | am not certain as to what the meaning of paragraph

4 of your letter s, it is, however, clear that my account of the
position as it relates-to the NPA's handling of the post TRC
matters has been completely ignored.

. Arising from allegations made by two police officers, as well

as a threat by a lawyer representing former Security Branch
members who were facing prosecution, my predecessor had
the material relating to the ANC leadership perused and
safisfied himself that there was no basis for the leadership to
be investigated, He also briefed your predecessor, as well
as members of the Office of the Presidency to this effect. In
my presence and in my capacity as the then Director
General of the Department of Justice & Constitutional
Development, all the police dockets stored at the Office of
the Director of Prosecutions: Pretoria were handed over to
the police. These events all took place in early and mid-
2004. | confirm as well that the Minister was made aware of
all these facts as far back as December 2004 and | am
surprised that this issue is now resurfacing.

In view of all that is transpiring now, | request an urgent
meeting with the Minister, my Deputies and myself. Further, |
request an opportunity o appear before the National
Security Council to give a true account of this issue.

Kind regards

Adv. VP Pikoli
Natlonal Director of Public Prosecutions

Date:
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