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the appropriate course of action.”® Such statements will later be put
into context with regard to the governmental perspective concerning
its actual approach towards prosecutions.

In 2007, there were announcements made regarding yet another
pardon process concerning liberation movement members convicted
of political crimes related to the apartheid conflict.®

2. Bargaining Over the TRC’s Legacy

In 2002, rumours on secret consultations between former generals of the
SADF and the government were highlighted in the media.*® The South
African government and the ANC did indeed engage in secret talks and
consultations with representatives of the SADF and the security police
over a long period from the end of the TRC in 1998 until about early
2004. Two separate processes of consultations concerning the two fac-
tions of the former security establishment took place.* Details of the
secret meetings were never disclosed to the public.’” As will later be
outlined, the common denominator of the talks was that a legislative
solution should be reached on how to avoid prosecutions in the wake
of the TRC. The consultations are indicative of the real motivations and
political considerations of the government during the years after the end
of the TRC in 1998 and also provide valuable background information
for the evaluation of later developments.

8 Statement by President Mbeki to the National Houses of Parliament and the Nation,
at the Tabling of the Report of the Truth and Reconciliation Commission (April
15, 2003).

8 Presidential pardons in the spotlight SAPA, Nov 15, 2007.

8 M. Fullard and N. Rousseau ‘An imperfect past: the Truth and Reconciliation Com-

mission in transition’ in J. Daniel et al. (eds) State of the nation (2003) 78 at 93; P.

Pigou Unfinished business Mail & Guardian, Sep 21, 2002.

Interview with Jan Geldenhuys in Pretoria (May 10, 2006); Interview with Johan

van der Merwe in Pretoria (May 5, 2006).

8 P. Pigou Unfinished business Mail & Guardian, Sep 21, 2002.
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2.1 Consultations with the security police

During and after the operation of the TRC, the Foundation for Equal-
ity before the Law occasionally conducted talks with the government
concerning the amnesty proceedings and general questions of account-
ability.® Especially after the main work of the TRC was completed
in 1998, consultations concerning post-TRC accountability were
conducted, which mostly involved high-ranking members of the gov-
ernment. On behalf of the former apartheid state employees and the
Foundation for Equality before the Law, former President F.W. de Klerk
assumed a central role in the consultations. De Klerk often consulted
with President Mbeki directly or with other high-ranking members of
the government. Apart from that the organisation was in contact with
various other government officials and submitted proposals.

The Foundation for Equality before the Law’s aim in the consultations
was to find a solution to avoid the prosecution of former members of
the security police who had not received amnesty. Allegedly, legislation
for a general amnesty was never requested. A general amnesty would
certainly have served the organisation’s purposes in avoiding trials.
However, it was clear that a general amnesty was not an option since
it would have seriously damaged the TRC process and its scheme of
conditional amnesties and would thus not have been feasible politi-
cally. Accordingly other legislative options had to be explored. After
1998, the Foundation for Equality before the Law initially advocated a
procedure, which envisaged that indemnity from prosecution could be
granted, if all details regarding the crime in question were disclosed.
This would therefore have reproduced the TRC’s precondition of
amnesty subject to a full disclosure. The proposal was later altered so
that the granting of indemnity would be dependent only on the crime
in question falling within the legal ambit of section 20(1) of the TRC
Act. This would mean that the act was associated with a political objec-

8 Unless otherwise stated, the information laid out in this subchapter comes from an
interview with Johan van der Merwe in Pretoria on 5 May 2006. The consultations
were conducted in strict confidentiality. Apart from the broad framework, details
concerning negotiations with security police members could thus not be provided.
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tive and was committed in the course of the conflicts of the past.* The
proposal was quite similar to the indemnity laws of the early 1990s.”
It was proposed that a full disclosure in terms of the TRC Act should
not be required since the amnesty proceedings had shown that there
were still many uncertainties as to when a full disclosure was in fact
made.”" According to the proposal, such indemnity proceedings should
be conducted before a judge.”

Although among members of the Foundation for Equality before the
Law the government had raised expectations that a solution according
to the proposals was desirable, no agreement was reached. The talks
continued until about 2004. The consultations had allegedly highlighted
the government’s lack of political will to adequately react to the TRC’s
recommendations on prosecutions, which also explains the huge delay
in initiating trials.”®

2.2 Consultations with the generals

More or less concurrently with the consultations with the police rep-
resentatives, starting in 1998, the government conducted talks with a
group of high-ranking former generals of the SADF.* Initially, the for-
mer chief of the SADF, General Constand Viljoen® was approached by
one of the leading members of the ANC and government at that time,
Jacob Zuma,* with the aim of consulting over questions of criminal

% E-mail from Johan van der Merwe (May 31, 2006).
% See supra Chapter 2 note 297.

°! E-mail from Johan van der Merwe (May 31, 2006).
%2 Ibid.

93

Interview with Jan Wagener in Pretoria (May 16, 2006).

* Interview with Jan Geldenhuys in Pretoria (May 10, 2006).

% After his career in the SADF, Viljoen went into politics as the co-founder and leader
of the right-wing Afrikaner party Vryheitsfront (the predecessor of the Freedom
Front Plus) and was a member of parliament (See P. van Niekerk and B. Ludman
(eds) A-Z of South African politics 1999 (1999) 83-84 and 302-3).

% The later deputy President of South Africa was at the time mainly involved in regional

politics of his home province KwaZulu-Natal (See P. van Niekerk and B. Ludman

(eds) A-Z of South African politics 1999 (1999) 317-18).
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accountability in the wake of the TRC.”” Viljoen, however, considered
that such matters were better discussed with the group of former SADF
generals who had established the support network for former soldiers
and the Kontak Buro,”® who were, thus, already working intensely on
amnesty issues and prosecutions. He immediately referred Zuma to the
network group of generals around Geldenhuys.”

2.2.1 The process of meetings
General Geldenhuys agreed to meet with Zuma. A series of frequent
meetings, negotiations and consultations ensued from 1998. The main
process of consultations was conducted over four years until early
2003."° A small number of meetings, however, infrequently continued
until 2004."" The consultations were, like the security police consulta-
tions, generally aimed at finding a mutual solution as to how to avoid
trials after the TRC through new indemnity mechanisms.'”* The talks
were mediated and facilitated by Johannesburg businessman Jiirgen
Kogl, who is closely connected to leading ANC members, especially to
Jacob Zuma. All meetings took place strictly separated from the meet-
ings with the police, which was in the interest of the generals.'®
Zuma was asked to conduct the talks on behalf of the government or
ANC." Apart from him, various other high-ranking members of the
ANCG, such as the then Minister of Justice Penuell Maduna or Mathew
Sposa, Sidney Mufamadi and Charles Nqakula also participated occa-
sionally. On various occasions Thabo Mbeki was also present, as Vice

9

N1

Interview with Jan Geldenhuys in Pretoria (May 10, 2006).
See supra Chapter 3(1.1.2).

# Interview with Jan Geldenhuys in Pretoria (May 10, 2006).
1 Interview with Jiirgen Kogl in Johannesburg (May 12, 2006).
101 Tbid.

10;

9

3

S

Interview with Jirgen Kogl in Johannesburg (May 12, 2006); Interview with Jan
Geldenhuys in Pretoria (May 10, 2006).

Interview with Jan Geldenhuys in Pretoria (May 10, 2006).

19 Interview with Jiirgen Kogl in Johannesburg (May 12, 2006). Since in practice the

10:

b

distinction between ANC and government concerning the negotiations was often
blurred, the two expressions will be used synonymously.
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President and later in his capacity as the President.’®® On the side of
the generals, Jan Geldenhuys assumed a leading role. He participated
along with two to four other generals belonging to their support group.
Both sides were accompanied by legal advisors. The main process of
consultations came to an end in or about early 2003. Only as a matter
of courtesy did a few meetings continue to take place until 2004.'%

2.2.2  Motivation of the government

The main catalyst for Zuma’s approach to the generals was the still
very volatile political situation in KwaZulu-Natal, which was due to
prolonged political tensions between supporters of the ANC and IFP
during the late 1990s.'” Zuma was at that time successfully conducting
mediation and appeasement efforts between the two political factions
of the ANC and IFP in order to contain possible fresh occurrences of
violence.'” The question of accountability for political crimes in the
wake of the TRC was considered to be a critical issue in this regard.'”
As a great amount of politically motivated human rights violations had
occurred in the conflict between IFP and ANC, especially during the
negotiation period between 1990 and 1994, and considering that many
IFP members accused of such crimes had not applied for amnesty, it
was feared that the release of the TRC Report and prosecutions in its
wake could stir up conflict again and be a constant source of unrest
in the region."® On top of that, the second democratic elections were
imminent and it was crucial to avoid new conflicts flaring up.'"! The
initial intention was, thus, to create an amnesty scheme which would
specifically cover the political crimes that happened between ANC and

1 Tnterview with Jan Geldenhuys in Pretoria (May 10, 2006).

1% Interview with Jiirgen Kogl in Johannesburg (May 12, 2006).

107 Tbid.

1% P. van Niekerk and B. Ludman (eds) A-Z of South African politics 1999 (1999) 317.
See also supra Chapter 1(2.).

19 Interview with Jan Geldenhuys in Pretoria (May 10, 2006); Interview with Jiirgen
Kogl in Johannesburg (May 12, 2006).

1% Interview with Jiirgen Kogl in Johannesburg (May 12, 2006).

Telephone interview with Jiirgen Kogl (June 14, 2006).
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IFP supporters in KwaZulu-Natal.''> Yet it was clear that, regarding
the constitutional framework and the political implications for the
TRC amnesty scheme, a purely local solution would be almost impos-
sible to implement. The generals also categorically refused to support
a regionally confined amnesty process.'"

They were contacted on this specific issue for various reasons.
According to Kogl, the government intended to ensure support of
other influential groups and important role-players of the apartheid
regime, such as the generals, in order to put any possible solution, even
if initially mainly focussing on KwaZulu-Natal, on a wider national
basis.!"* The generals were already dealing with amnesty issues, had
legal expertise, and as such, were relevant candidates to be canvassed
for such support.

There was also a range of other specific reasons why the generals were
contacted. According to Kogl, one reason for the government’s initiative
was the SADF’s, and therefore the general’s alleged involvement in the
KwaZulu-Natal conflicts between the IFP and ANC."* During the TRC
process the former top command of the SADF was accused of having
fuelled the conflict between the ANC and IFP during and before the
negotiations towards a transition to democracy, in order to weaken the
position of the ANC. Allegations were made that weapons and exper-
tise had been supplied to Zulu fighters. There were strong signs that a
so-called “third force”, established and steered by the security forces,
had fuelled the atrocities committed by IFP supporters against ANC
supporters, not only in Natal but also to a great extent in the Transvaal
areas.''s There were strong indications of SADF involvement in such
activities, such as had been thxe case when weapons were supplied to

112

Interview with Jan Geldenhuys in Pretoria (May 10, 2006); Interview with Jiirgen
Kogl in Johannesburg (May 12, 2006).
1 Interview with Jan Geldenhuys in Pretoria (May 10, 2006).

114

Interview with Jiirgen Kogl in Johannesburg (May 12, 2006).

115 Telephone interview with Jiirgen Kogl (June 14, 2006).

¢ See TRC Report, vol. 6, s. 4, appendix, paras. 1-43; TRC Report, vol. 2, chap. 7,
paras. 497-551; TRC Report, vol. 5, chap. 6, paras. 126-29.
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the Inkatha Caprivi trainees.'”” Geldenhuys and other generals had
been charged in 1995 for their alleged involvement in these Caprivi
activities and the KwaMakutha massacre.'”® The government, when
approaching the generals, was mindful of the fact that the SADF had
supplied the Zulu fighters with weapons on a large scale and that the
locations of a number of the hidden weapons caches, which had been
established in the region during the last apartheid years, remain as yet
unknown.!” Government officials were wary that the generals could still
possess knowledge of such still hidden and unknown weapons caches,
established during the late 1980s and early 1990s, that they could, thus,
still exercise negative influence on the peace process between IFP and
ANC and that they could generally, through the possible third force
networks, in some way thwart appeasement attempts or contribute
to a re-ignition of the conflict.’® These factors were allegedly a major
reason for integrating the generals in any future approach to post-TRC
accountability, to contain their potentially negative influence.'* Such
considerations are also clearly indicated in the aforementioned speech
by President Mbeki.'*

It was also considered that the TRC process suffered from a lack of
sufficient findings on SADF activities, especially concerning those that
took place in South Africa.'” Very few SADF members had applied for
amnesty, despite the fact that the SADF was involved in many gross
human rights violations."* The SADF leadership practically refused

17 TRC Report, vol. 6, s. 4, appendix, para. 18.

118 See supra Chapter 1(4.).

1 Telephone interview with Jiirgen Kogl (June 14, 2006).

120 Tbid.; Interview with Jiirgen Kogl in Johannesburg (May 12, 2006).

Ibid. Whether the generals really had any potential to thwart the appeasement

o

attempts in KZN remains unclear. Geldenhuys insists that the generals neither would
engage in any kind of violent activity nor would they have any special knowledge of
weapons caches or have the resources to exercise negative influence on mediation
efforts in KwaZulu-Natal.

122 See text accompanying supra Chapter 3 note 81.

123 Interview with Jirgen Kogl in Johannesburg (May 12, 2006); Telephone interview
with Jiirgen Kogl (June 14, 2006).

124 TRC Report, vol. 6, s. 3, chap. 1, para. 4.
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completely to cooperate with the TRC. There were no disclosures made
on the involvement in violence during the negotiation period.'” In
this regard the TRC also referred to certain networks with access to
weapons and resources.'”® As it was unable to establish the extent of
such networks, the TRC stated that it would be essential to investigate
the involvement of the police and military in third force activities
more closely.'”” The government had this in mind when it approached
the generals. The aim was also to work out proposals to satisfy the
generals’ desire to avoid prosecutions of SADF members and to create
mechanisms for cooperation and disclosures on still uncovered secret
SADF activities, in order to compensate for the lack of TRC findings
in this regard.'”®

Another factor was the government’s fear that South Africa could
be exposed to claims for reparation and damages by countries, which
had been attacked by the apartheid state.'” The territorial integrity of
various neighbouring countries had frequently been violated by illegal
invasions of the SADF."*® Angola, for instance, suffered enormous
damages due to the war that was waged by South Africa and due to
the massive support the apartheid government provided to the rebel
movement UNITA."' Apparently, during the late 1990s neighbouring
governments had discussed the issue of reparation claims against South
Africa concerning the activities of the SADF. The government, thus,
tried not to fuel such discussions by prosecuting SADF members for

12!

G

Ibid., s. 4, appendix, para. 7.
126 Tbid., para. 33.
127 1bid., paras. 42-43.

12

3

Interview with Jiirgen Kogl in Johannesburg (May 12, 2006).

12 The TRC found that the military strategy of South Africa during the times of
Apartheid was guided by the principles of pre-emptive interventionism and counter-
revolutionary warfare (TRC Report, vol. 2, chap. 2, para. 6). It further for instance
found that the SADF committed a great amount of gross human rights violations
e.g. in its war against Angola (TRC Report, vol. 2, chap. 2, para. 72).

130 TRC Report, vol. 2, chap. 2, para. 48.

131 Tbid., paras. 70-72.
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the atrocities caused in other countries.”*? In this regard, the aim was
to make sure that full-scale criminal trials did not go ahead.

Yet another aspect was that the government tried to avoid a drain
of military competence and intelligence from South Africa to other
African countries.”® In the process of establishing an effective army for
the new democratic South Africa, it was absolutely vital to ensure the
support and expertise of former officers and generals of the apartheid
state’s SADF. Moreover, a number of other African countries were
apparently very keen to engage officials of the SADF as advisors on
improving their respective armies.”** The South African government
thus wished to avoid former SADF generals and military experts being
driven away from South Africa, should SADF activities be investigated
and tried on a large scale.'

Furthermore, the intention was to avoid setting precedents concern-
ing criminal liability for military operations.”** The army of the new
democratic South Africa, the SANDF, at that time had increasingly
become involved in peace keeping and military operations throughout
Africa. The government was concerned that trials concerning military
operations of the former apartheid-state’s defence force, the SADF,
could negatively impact on SANDF operations, in that they might lead
to legal uncertainty concerning the legality of certain measures.'”” Prec-
edents in terms of what actions by soldiers engaged in conflict situations
can lead to criminal liability were to be avoided."”® The government
wanted to ensure that the effectiveness of the South African army and
its capacity to act was not tainted by any kind of legal uncertainty.'*’
Thus, military operations were to be generally kept out of criminal tri-
als. However, the notion that the SADF generals would in any way be

32 Interview with Jiirgen Kogl in Johannesburg (May 12, 2006).
133 Tbid.

134 Tbid.

135 Tbid.

136 Tbid.

137 Telephone interview with Jiirgen Kogl (June 14, 2006).

138 Tbid.

139 Tbid.
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willing and capable of instigating any kind of violent uprising against
the new South African state is, allegedly, completely unfounded.'

The consultations generally have shown that the government is not
at all keen to promote post-TRC prosecutions. Rather it has indicated
its desire to leave the apartheid past behind as quickly as possible, in
order to move forward towards a stable and reconciled nation and to
avoid thwarting the project of nation-building by costly and extensive
trials, which constantly bring up the atrocities and injustices of the
past."*! According to Geldenhuys, Zuma underlined this quite clearly
when during one of the meetings he emphasised that prosecutions
were not in the interest of the government as this could destroy some
of the good effects the TRC had on nation-building and reconciliation.
The issue needed to be dealt with in a political manner, rather than
by the NPA 12

In summary, the government tried to work out some kind of legal
mechanism, by which to generally avoid convictions, specifically con-
cerning crimes committed in the conflict between IFP and ANC and
concerning the SADF and simultaneously to create a mechanism by
which to uncover more information that was not uncovered by the
TRC.

2.2.3 Interest of the generals

Regarding the interest of the generals in the negotiations, it has often
been claimed that, considering the many atrocities and criminal offences
of the SADF which have not yet been dealt with properly, a general
amnesty or convenient deal had been requested.'* Yet a general amnesty
was allegedly neither proposed nor discussed, especially not one that

10 Tbid.; Interview with Jan Geldenhuys in Pretoria (May 15, 2006).

14

Interview with Jiirgen Kogl in Johannesburg (May 12, 2006); E-mail from Jiirgen
Kogl (June 26, 2006).

Interview with Jan Geldenhuys in Pretoria (May 10, 2006).

Interview with Yasmin Sooka in Pretoria (May 3, 2006); Victims to fight amnesty
Mail & Guardian, June 7, 2002; P. Pigou Unfinished business Mail & Guardian,
Sep 21, 2002; C. Carter No truth for the thousands of apartheid dead Cape Argus,
April 8, 2006.

14;

]

14!
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would only cover the generals.'** From the outset it was rather clear that
a general amnesty would not square with the TRC scheme on amnesty.
A less overt and again, somehow conditional indemnity scheme was
also in the generals’ interest."*> However, the generals were obviously
interested in securing a convenient agreement in the interest of their
former subordinates and in their own interest, which would diminish
the chances that former SADF members would be charged for their
involvement in SADF operations.'*® As most SADF members had been
very suspicious of the TRC process, which was perceived to be biased,
the generals sensed they could now take part in working out a, in their
eyes, fairer procedure.'” Furthermore, after the TRC, the general attitude
towards the activities of the SADF was perceived to be unreasonably
negative and hostile. The TRC’s findings in its report were perceived
to be an unjustified attack on the SADF’s integrity.'* When entering
into consultations with the government the generals were motivated by
the opportunity to correct the perceived wrong image of their activities
in another forum.'*

2.2.4 Results

The aim of the government was to take the amnesty legislation of the
TRC as a reference point and try to establish a new mechanism adapted
to the previous amnesty legislation.”” The mechanism had to apply to
the whole of the country and could not be limited to the province of

144

Interview with Jirgen Kogl in Johannesburg (May 12, 2006); Interview with Jan
Geldenhuys in Pretoria (May 15, 2006).

14> Telephone interview with Jiirgen Kogl (June 14, 2006).

16 Tnterview with Jan Geldenhuys in Pretoria (May 10, 2006).

47 Interview with Jan Geldenhuys in Pretoria (May 15, 2006).

14

3

Interview with Jan Geldenhuys in Pretoria (May 10, 2006). The top commanders
never made an effort to acknowledge the brutal atrocities which had been caused
by the SADF. It also never properly participated in TRC hearings which would
have given the SADF command an occasion to defend against perceived unjusti-
fied allegations.

49 Interview with Jan Geldenhuys in Pretoria (May 15, 2006); Interview with Jirgen
Kogl in Johannesburg (May 12, 2006).

Interview with Jirgen Kogl in Johannesburg (May 12, 2006).

15
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KwaZulu-Natal. By the end of 2002, the consulting parties had agreed
on a detailed proposal for the enactment of a legal mechanism practi-
cally amounting to a new amnesty law."””! It envisaged a legal concept
according to which a special plea on amnesty would be introduced as an
amendment to the Criminal Procedures Act.””* The solution on how to
deal with criminal accountability in the wake of the TRC should, thus,
be embedded in the normal court procedures. After the agreement was
reached, the consultations were practically concluded and only contin-
ued with the participation of Zuma and Minister of Justice, Maduna,
on an infrequent basis as a matter of courtesy and to conduct a rather
general exchange of thoughts on the topic until 2004.">

The solution provided that perpetrators of politically motivated
offences falling within the ambit of the TRC Act should not princi-
pally be exempted from criminal liability."** In case they are criminally
charged, an alleged perpetrator who had not received amnesty by the
TRC could then in the criminal trial launch a special plea on amnesty.
Once such a plea was launched, a special inquiry by the judge embed-
ded in the normal public criminal trial should ensue. Should the plea
for amnesty succeed, the trial needed to result in an acquittal of the
accused. The envisaged preconditions for a successful plea on amnesty
were that the criminal offence in question needed to satisfy exactly
the same test which was outlined as a precondition to the granting
of amnesty according to the TRC Act. It, thus, had to be committed
within the fixed time frame applicable for the TRC Act and had to be
connected with a political objective and committed in the course of
the conflicts of the past etc.”” Furthermore, the alleged perpetrator
would then have to make a full disclosure before the court in order to
succeed with the plea.’”” Whether the criteria are satisfied should be

151 Tbid.; Interview with Jan Geldenhuys in Pretoria (May 10, 2006).
152 Tbid.

15!

by

Interview with Jiirgen Kogl in Johannesburg (May 12, 2006).

154 Tbid.; Interview with Jan Geldenhuys in Pretoria (May 10, 2006).
155 Ibid.

16 Tbid.

15’

N

Telephone Interview with Jirgen Kogl (June 14, 2006).
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subject to the scrutiny of the judge and other participants as is normal
procedure in a criminal trial."*® If the plea would not succeed, the trial
would resume.'”

The solution that was agreed upon at the consultations of the generals
and the government, thus, embodied an exact replication of the TRC
amnesty scheme. The only difference was that the competence to decide
on the granting of indemnity would rest with an ordinary criminal court
and not with a special committee such as the Amnesty Committee of
the TRC. The idea to introduce a special plea on amnesty to criminal
procedure law was not at all new. Before the TRC process began, the
NP launched a similar proposal aimed at extending the amnesty regime
by the same means.'®

By late 2002 the proposal had been worked out in great detail by
the Justice Department and was practically ready to be presented to
Parliament for enactment.'®* The public was neither informed of the
existence of the proposal nor of details thereof. By the end of 2002, it
was first put forward for the consideration of President Thabo Mbeki.
The implementation of the proposal depended on the decision of
President Mbeki.'** In early 2003 it was eventually rejected by President
Mbeki.'®* The President apparently did not expressly communicate to
the consultation group of generals and ANC government representa-
tives that he rejected the draft law. However, his announcements in
the speech at the tabling of the TRC Report in Parliament in April
2003 effectively and unmistakably signalled to the consulting parties a
rejection of their proposal on another round of indemnity legislation.'**
As mentioned above,'® Mbeki had announced that it would be up to

1% Interview with Jirgen Kogl in Johannesburg (May 12, 2006); Interview with Jan
Geldenhuys in Pretoria (May 10, 2006).

199 Ibid.

10 F. Kutz Amnestie fiir politische Straftiter in Siidafrika (2001) 143.

16! Tnterview with Jirgen Kogl in Johannesburg (May 12, 2006).

12 Tbid.

163 Ibid.

1ot Tbid.

165 See supra Chapter 3(1.3).
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the NPA to pursue post-TRC prosecutions according to its normal
procedures and that any approach such as general amnesty will not be
considered, which of course means that the specific indemnity procedure
proposed would, at least at the beginning, not be implemented. What
exactly motivated Mbeki to turn away from the proposal at that stage
cannot be established. However, it is implicit from his speech that he
apparently did not consider such an obvious legislative introduction of
another amnesty mechanism similar to that of the TRC as appropriate,
since he expressly stated that any new amnesty approach, whether
applied regionally or nationally, would harm the TRC process. However,
elements of the consultations did, as will be shown below, reappear in
later policy decisions.

3. A Prosecution Policy for TRC-Related Cases

It becomes clear from the consultations with the security forces that
the government attempted to introduce new legal mechanisms aimed at
avoiding trials directly after 1998. As has been outlined in the preceding
paragraphs, the solution, which had been reached by late 2002, was in
early 2003 not found fit by the President to provide a sufficient new
indemnity mechanism. However, the urge to introduce a satisfactory
mechanism persisted. It took until late 2004 for the government to
start a new process of developing a solution. Eventually in early 2006,
a new legal approach to post-TRC prosecutions was introduced. On 24
January 2006 the NPA presented a set of new guidelines to the public,
which were supposed to apply specifically to prosecutions of political
crimes connected with the conflicts of the apartheid past.'® The so-
called ‘prosecution policy and directives relating to the prosecution
of offences emanating from the conflicts of the past and which were

1 See NPA, press statement Amended prosecution policy and directives relating to pros-
ecution of criminal matters arising from the conflicts of the past (Jan 24, 2006).
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generally have shown that the government is not at all keen to
promote post-TRC prosecutions. Rather it has indicated its desire
to leave the apartheid past behind as quickly as possible, in order
to move forward towards a stable and reconciled nation and to
avoid thwarting the project of nation-building by costly and
extensive trials, which constantly bring up the atrocities and
injustices of the past.’

But there was another crucial impetus for the ANC’s initiating
what became a seven-year secret negotiations process: from the
outset, President Mandela’s objective, as expressed via his team
leaders — Thabo Mbeki in his capacities both as Deputy President
of the country and ANC president (from 1997 onwards), and
Jurgen Kogl, the ANC’s/Government’s Convenor — was explicitly
a quid pro quo. In Marais’ words: ‘They don’t want us to be
charged — and they don’t want them to be charged® — or, as Marais
later claimed were Mbeki’s words: ‘I don’t want my President to
be charged in court.” He explained, however, that Mbeki had not
meant this in the specific, as in President Nelson Mandela, but
rather in the generic, in that he did not want to see any ANC State
President facing charges.

It is a curious aspect of the negotiations that Marais’ opposite
number, businessman Jiirgen Kogl, hailed from South West Africa,
the territory in which South Africa’s armed forces had spilled the
most blood, and in which Operation Dual had performed the bulk
of its grisly disposal work. When Mbeki returned from exile, he
stayed in Kogl’s apartment.!!

A letter written by Marais to then Deputy President Jacob Zuma
in early 2004, for the signature of the former Chiefs of the SADE"?
recalled the initiation of the lengthy series of secret, high-level
talks: ‘A process of communicating between the ANC initially and
the government lately with the former chiefs of the SA Defence
Force was initiated by the Deputy President of South Africa Mr
T Mbeki when he approached General CL Viljoen in [late 19967?].



PART V

General Viljoen after consultation with the former Chiefs of the
Defence Force within the structure of the SADF Contact Bureau
conveyed our preparedness to communicate with Mr Mbeki in
his capacity as Deputy President and President of the NEC of the
ANC. A convenor, Mr ] Kogl, apparently empowered by Mr Mbeki,
arranged for a meeting at his house in Johannesburg [in early
19977].

‘That meeting was in the form of discussions followed by a
dinner hosted by Mr Kogl. It was attended by Mr Mbeki and
various of his ministers as well as the Premier of Mpumalanga
Mr M [Mathews] Phosa,’” leader of an ANC lobby arguing that its
members be protected from prosecution, ‘and by us the former
Chiefs of the SADF. There was enthusiastic agreement that the
commenced communication should be continued and that more
meetings should follow. We, the former Chiefs of the SADEF, being
aware of the Deputy President’s tight work schedule, suggested
that he appoint one of his ministers to represent the ANC in fu-
ture deliberations. Mr Mbeki expressed, however, the opinion that
the process of communication that was mutually agreed to was
so important to him that he preferred to remain the prime repre-
sentative of the ANC in further deliberations.’

Bubenzer claims that the talks were initiated later, in 1998, at
the same time as a separate series of negotiations with represen-
tatives of the police hierarchy began."® He further claims that
Constand Viljoen was initially approached not by Mandela but
by Jacob Zuma, then a KwaZulu-Natal provincial cabinet minis-
ter, though Zuma could only have been authorised at the very
highest level, ‘with the aim of consulting over questions of crim-
inal accountability in the wake of the TRC. Viljoen, however,
considered that such matters were better discussed with the group
of former SADF generals who had established the support net-
work for former soldiers and the Kontak Buro [the SADF Contact
Bureau convened by Marais] who were, thus, already working
intensely on amnesty issues and prosecutions. He immedi-

16
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ately referred Zuma to the network of generals around [Jannie]
Geldenhuys.’"

Bubenzer writes that Geldenhuys and Zuma proceeded to meet,
both sides flanked by legal advisors: ‘The consultations were, like
the security police consultations, generally aimed at finding a
mutual solution as to how to avoid trials after the TRC through
new indemnity mechanisms . .. All meetings took place strictly
separated from the meetings with the police, which was in the
interest of the generals.”®

This compartmentalisation by the ANC of talks between the
SADF and SAP may have been a divide-and-rule strategy for the
ANC, but, as the apex predators of the apartheid state, it likewise
suited the military to separate its cause from that of their less
powerful and looser-lipped police colleagues.

Marais said'® that on his side at the talks were former Defence
Minister General Magnus Malan, former Chiefs of the Defence
Force Generals Constand Viljoen and Jannie Geldenhuys, and
former Chief of the Army General Kat Liebenberg — although some-
times they brought in other generals, such as former Surgeon-
General Niél Knobel, or one of the former Chiefs of the Air Force,
as required.

Although Marais said that no specific offences were ever dis-
cussed, Kat Liebenberg’s continuous presence suggests that he was
monitoring any potential references to Special Forces’ black ops
such as Operation Dual — though it was totally unknown by their
ANC opposites at the time — while Knobel’s intermittent presence
suggests he was monitoring the ANC’s limited knowledge of the
Project Coast chemical and biological warfare programme.

On the ANC/government side, Marais said Mbeki’s team at
the talks usually consisted of the ‘security cluster’: this would
make it, initially under Mandela’s Cabinet, Minister of Defence
Joe Modise, Minister of Safety and Security (Police) Sydney Mu-
famadi, and Minister of Justice Dullah Omar.

‘Many deliberations followed and mutual agreements were

267
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268 PART V

reached,’ the letter read. Marais said that the discussions towards
formulating a ‘Pact of Forgetting’ (this author’s term, not Marais’)
took place once every few months, ‘a few times at Kégl’s house,
a few times at the Presidency, once in Mbeki’s house, and once
in Durban with Zuma’ - and were ‘very social’.

18



IN THE COMMISSION OF INQUIRY INTO STOPPED TRC INVESTIGATIONS

AND/ OR PROSECUTIONS

STATEMENT

l, the undersigned.

STEPHAN HOFSTATTER

do hereby make oath and state that:

1.

I am an adult male freelance investigative journalist resident in Johannesburg,
South Africa.

The facts contained in this statement are within my own personal knowledge
unless the context indicates otherwise and are to the best of my knowledge true

and correct.

| co-authored two articles that were published on 24 October 2020 in the Dutch
daily paper, De Volkskrant. The first article was titled Mijn vader moet bekennen
(translated: My father must confess) and the second ANC onderzoekt eigen rol
bij afthandeling moorden op honderden anti-apartheidsstrijders (translated: ANC
to Investigate its Own Role in the Death of Hundreds of Anti-Apartheid Fighters).
Copies of the articles are annexed as SH1 and SH2.

In the course of my research, | conducted two telephchic interviews with the late
Jan Wagener, who was a prominent criminal defence attorney who frequently
acted for several former members of the security forces of the apartheid regime.
The transcripts of my telephonic interviews dated 9 June 2020 and 10 July 2020
with Wagener are annexed respectively as SH3 and SH4.

Amongst Wagener's clients were the late former Minister of Law and Order,
Adriaan Viok, the late former Commissioner of Polics, Johan ‘Velde’' van der
Merwe, and the late former State President FW Ds Klerk. Viok and Van Der
Merwe we convicted in 2007 for their role in the 1989 attempted murder of anti-
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apartheid activist and head of the South African Council of Churches, Reverend
Frank Chikane.

6. During the telephonic interviews, Wagener disclosed to me, among other things,
that:

6.1 Since the days of the D'Oliveira unit in the early 1990s there were ongoing
discussions at a substantially high leve! between the ANC and the former
apartheid regime regarding a blanket amnesty for political crimes
committed under apartheid, and circumventing prosecutions on both sides
of the apartheid conflict (from page 2 of the 9 June 2020 transcript). He
stated that he had participated in some of those discussions (page 4 of the
9 June 2020 transcript). '

6.2 He had knowledge that the arrests of the former Security Branch officers
involved in the attempted murder of Chikane weuld be halted in November
2004 (page 4 of the 9 June 2020 transcript from line 21);

6.3 He played a part in the November 2004 insiruction that was given to
Advocate Ackermann SC of the PCLU to halt the arrests in the Chikane
matter (from page 3 of the 10 July 2020 transcript),

6.4 He maintained that a blanket amnesty should have been applied post-
apartheid, and if that did not happen then, in terms of the principle of
equality before the law, both sides of the conflict, i.e. the liberation
movements and members of the apartheid regime, had to be prosecuted.
He claimed that he was satisfied when Anton Ackermann SC rose in the
Pretoria High Court in the Chikane matter and openly stated, he was not
afraid to prosecute both sides of the conflict (pége 9 of the 9 June 2020
transcript).

7. | confirm the contents of the transcripts in annexes as SH3 and SH4 and will
make the recording available to the Commission together with this affidavit.

5
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Page 3

) L, e

STEPHAN HOFSTATTER

The Deponent has acknowledged that the Deponent knows and understands the

contents of this affidavit, which was signed and sworn to or solemnly affirmed before

me at HorJ 2=/

on (A-"O& - 2OAL 2026, the

regulations contained in Government Notice No. R1258 of 21 July 1972, as amended,

and Government Notice No. R1648 of 19 August 1977, as amended, having been

complied with.
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Tilana Stander betrayed her father, former apartheid agent'He has to tell what he has done. How
else can those people move on with their lives?'
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Body

In the early 1970s, anti-apartheid activist Ahmed Timol died under suspicious circumstances in
police custody - just like dozens of others before and after him. The officers involved were never
held accountable. Until a rebellious daughter turned against her father.

Far from her native Pretoria, Tilana Stander leads an anonymous life. She wants to reveal as
little as possible about her existence, only that she lives somewhere in Cape Town with her
husband and two children. She has promised them to be careful.

Her voice sounds open on the phone, approachable. Like the face in the childhood photo from
the seventies she sent. When she was still called Tilana Roderigues. A young girl with blonde
locks, bare feet on the grass. She looks happy, as if she is somewhere else — not in the family
she grew up in, with six brothers and sisters and a father she detested.

'A strict Afrikaner mentality prevailed in the family, she says. 'The children didn't ask questions,
you didn't have normal conversations. You had to think in a certain way. Everything was based
on racism. You weren't allowed to mix with people of a different skin color, not to associate with
blacks. You weren't allowed to talk to them or even look at them. It was terrible.

It was a world of extreme racial segregation. Formalized in the late forties with the introduction
of a series of apartheid laws. Mixed marriages were forbidden, black people were not allowed to
sit on the same park benches as white South Africans. In the 1950s, it was further tightened by
President Hendrik Verwoerd, who stripped the colored population of universal suffrage. The
white minority seized absolute power. The guardians of this world were members of the
apartheid security forces: soldiers and police officers who—with or without violence—had to
crush banned political organizations such as the African National Congress (ANC). Stander's
father, Joao Roderigues, was one of these guardians. An agent with the Security Branch, the
feared secret police.

Stander saw firsthand how he operated: 'My father had a sister who was married to a black man.
Not in South Africa, | assume; that wasn't allowed. And she became pregnant by him. | know
that my father made sure she ended up in prison. She gave birth to her baby there, who was
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taken from her. | found it so cruel. A black woman worked for us doing the housework. Her name
was Emma, and she was like a mother to me. | didn't like how they treated her at all. She was
only allowed to come into the house to clean and cook!

Yet she said nothing about it to her father and mother. 'No way. They would probably kill me.
She pauses for a moment. 'So you understand the disgust | felt when | lived there. | hated it. |
couldn't wait until I was finished with school and could go my own way.

It is not without reason that Stander now lives in anonymity. Three years ago, she made a radical
decision: she betrayed her father. A decision with far-reaching consequences, through which
she exposed the secrets of the apartheid regime. Perpetrators who had felt safe until now
suddenly felt hunted. To the great concern of Stander's husband. What if her father took
revenge? He could easily organize something with his former colleagues. Stander herself hardly
thinks about the risks; she is determined. 'Whatever happens, | want the truth to finally come to
light.

Arrested

On an October night in 1971, 29-year-old Ahmed Timol and his friend Salim Essop were stopped
in a suburb of Johannesburg, not far from Stander's childhood home. Timol, who was of Indian
descent and worked as a teacher at a segregated secondary school, was visiting friends on
Fridays in his aunt's yellow Ford Anglia, as he often did. This time, he encountered a roadblock.
A few years earlier, Timol had traveled to London to join the SCAP, the banned South African
Communist Party. After intensive training, nine months of which were spent in Moscow, he had
become a convinced revolutionary. He had returned to South Africa with a dangerous mission:
to distribute anti-apartheid literature. Now, two white police officers stood in front of his car.
Papers were checked, and Essop, who was behind the wheel, was asked to open the trunk. After
some fumbling, one of the officers held up a banned 'political pamphlet.' The two activists were
arrested.

The next day, they were handed over to the Security Branch and taken to the dreaded John
Vorster Square police station, a gray behemoth on the highway that cuts through the city center.
The Security Branch occupied the two top floors, accessible only by elevator from the
basement. That is where Timol's interrogation began, in room 1026. Who helped him? How
extensive was his network? Day and night, he was pressured to provide information about
accomplices before they could flee.

On the fifth day, Joao Anastacio Roderigues knocked on the door of room 1026. Because the
two interrogators wanted to confer in the hallway, they asked him to keep an eye on the
arrestee. The burly officer of Portuguese descent sat down opposite him. According to
Roderigues, the following happened: Timol asked if he could go to the toilet, whereupon both
men stood up simultaneously. Then Timol suddenly rushed to the window. Before Roderigues
could stop him, he had opened it and dove out from the tenth floor. The fall proved fatal. Injuries
“l have nothing but wonderful memories of Uncle Timol,” says Imtiaz Cajee (52) with a weary
smile when we meet him in a simple restaurant on the edge of a shopping centre in Pretoria. “I
was allowed to ride along with him in the yellow Anglia. | was just a child, but he really talked to
me. He took me seriously.”

Cajee was 5 when his uncle was arrested. He can still vividly remember that week. His family
sat whispering around the table, huddled close together. “And then the knocking on the door.
Burly Afrikaner men walking through the apartment.”

A few days later they returned with the news of Timol’s death. “They simply told my
grandmother: he jumped, your husband needs to come and identify him.” Cajee shakes his
head. “My grandparents were completely devastated.”

Timol was the 22nd activist in eight years to die in police custody. The news sent shockwaves



through the country. Rumors about the cause of his death soon began to emerge. The family did
not believe it was suicide. They had seen him on Friday evening, just before his arrest. He looked
well. 'The following Friday, his body was brought back. There was no doubt whatsoever that he
had been murdered, says Cajee. 'You only have to look at the photos - clearly old injuries from
before his fall. A skull fracture, a broken ankle, bruises. That makes it so difficult; he was a
gentle, kind person, and when you look at the state of his body...

After a few months, a judicial investigation into the cause of death began. Salim Essop, who had
been arrested along with Timol, was not required to make a statement. After his interrogation,
he was taken to a hospital half-dead and kept in strict isolation. The court was not told what had
happened to him.

During those months, it became increasingly busy in the house of crown witness Joao
Roderigues, which was shielded by dense vegetation and concrete posts. It did not go
unnoticed by his daughter. Tilana Stander was only 10, but she remembers that 'many police
officers helped him'. She thinks they tried to hide their own role in Timol's death. 'There was a
government man, someone who was specially assigned to him. They were talking about the
case. The officers said jokingly that if an Indian got in their way, they would kick his ankles. That
kind of terrible stuff.

'You know, they saw them as terrorists. Anyone without white skin was a criminal who planted
bombs or committed murders. It was like the Broederbond, she says, referring to the secret
society that protected Afrikaner interests in South Africa. 'That gave my father an incredible
amount of confidence. He was so sure of himself — bordering on narcissistic, | would say.

In 1972, Roderigues gave his testimony in a stately courtroom in Johannesburg. Confidently, he
declared: "When | looked up, | saw the Indian moving around the table towards the window. |
tried to get past the table, but | could not reach him."

After the hearing, the investigating judge determined that Timol had not been mistreated, let
alone tortured. He concluded that Timol's death was suicide. "No living person is responsible
for his death."

The verdict encouraged the apartheid security forces to continue their actions. According to the
famous human rights lawyer George Bizos, who represented the Timol family, officers mocked
among themselves that it had only been proven "that Indians cannot fly." Timol would not be the
last activist to die in police custody. Between 1963 and 1990, 73 detainees met the same fate.
Among them were Steven Biko and Dr. Neil Aggett, well-known names in the fight against
apartheid. Almost without exception, their deaths were officially labeled 'suicide by hanging' or
'fJumped out of a window'. Not a single police officer was ever held responsible.

Uprising

From the age of 12, Cajee began to take a greater interest in the case. During school holidays,
he asked his grandmother about it. 'She brushed off my questions and said: why do you want to
know that?' But Cajee kept insisting. Uprisings had broken out in South Africa; there was civil
unrest. He wanted to understand where it came from. 'Eventually, she told me, bit by bit, what
had taken place.

Cajee's grandfather, Hajee Timol, was never able to come to terms with his son's death. He died
too soon to witness the unthinkable: the release of Nelson Mandela, South Africa's most
famous political prisoner, in February 1990. 'Finally free,' he addressed the crowd four years
later as the new president. The apartheid system officially belonged to the past.

But how do you heal a country in which so many atrocities have been committed? To the
enthusiasm of foreign countries, the emphasis shifted to reconciliation. With the support of
Western donors, the Truth and Reconciliation Commission (TRC) was established to uncover
secrets from the past. The Netherlands also contributed generously. Three agents were
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stationed in South Africa for years to search police archives. The equivalent of 1.5 million euros
went to the President's Fund, which compensated victims of the apartheid era. They were able
to testify before the TRC about the horrors under the regime. At the same time, perpetrators
were granted amnesty if they provided full disclosure regarding their crimes. The hope was that
if the truth was told, the gap between white and black would slowly close.

Timol's mother initially refused to testify. She saw no pointin it. "l persuaded her. | said: it is
important to know, for yourself and for the country," says Cajee. After months of insistence, she
agreed. In October 1996, 78-year-old Hawa Timol mustered the courage and took her place
before the truth commission. She was on her own. To her disappointment, Joao Roderigues and
the other officers involved did not apply for amnesty. They did not consider it necessary; a
judicialinquiry had already cleared them. Moreover, they had not been summoned to appear
before the commission.

Under the watchful eye of the charismatic chairman, Bishop Desmond Tutu, Hawa Timol stated
in a fragile but determined voice that her son's body had been brought home. "The officers had
beaten him severely." She wanted to know what had taken place at the station. "l will never
forget what happened. (...) | *must* know."

Cajee: 'When | sat there and listened to her statement, | became very emotional. Perhaps it was
because of the place where | heard her, but | promised myself that day that | would do
something about it.

The 1972 verdict stood. The official cause of death of Ahmed Timol was and remained suicide,
even in the new South Africa. Hawa Timol died a year after her testimony. She would never learn
the truth about her son's death.

Two convictions.

Ultimately, more than 22,000 victims and surviving relatives had their statements recorded. In
contrast, as far as is known, since 1994 only two members of the apartheid security forces have
been convicted and actually served time in prison. The most notorious: Eugene de Kock,
commander of a death squad. He received a life sentence for at least six murders. This earned
him the nickname 'Prime Evil'. The other was Ferdi Barnard, a member of a secret unit. He was
convicted of one murder, although he had probably committed more. The vast majority of police
officers remained in service or transferred to the security sector without accounting for their
crimes. The Truth Commission acknowledged this and recommended prosecution in more than
three hundred cases. One of them concerned the death of Ahmed Timol.

It was now up to the Public Prosecution Service, the National Prosecution Office (NPA), to
pursue the suspects. But nothing happened, much to Cajee's frustration. This was even after
Thabo Mbeki, Timol's comrade in Moscow, had succeeded Nelson Mandela as president in
1999. "My uncle was with Mbeki in the Soviet Union for nine months," says Cajee. Not that Mbeki
had to grant the family a special favor for that, but it still bothered him that the new government
offered all sorts of excuses not to investigate the crimes. Cajee, a civil servant himself, tried to
understand that passivity. "l think there was no political will. | think they just let things slide."

In a letter to the NPA, he pointed out that none of the officers involved had applied for amnesty
or requested that the case be reopened. Shortly thereafter, he was told that there was
insufficient evidence to charge anyone. Cajee was deeply disappointed by the NPA's "indifferent
attitude." And he was not the only one: the families of hundreds of other murdered activists also
demanded justice. Many felt betrayed and began to suspect that there was another, sinister
motive for this attitude.

A secret deal

Due to the lack of prosecution, many perpetrators concluded that they had gotten away with it.
Eugene de Kock, however, brought about a turnaround. He had already been sentenced to life
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imprisonment, but applied for amnesty with the TRC. De Kock accepted responsibility for the
murders under his command, but also testified against the men who had given him the orders,
including the political leaders. He accused more than one hundred high-ranking police, military,
and political officials of involvement in dozens of murders, both in South Africa and abroad.

De Kock's revelations led to a flood of amnesty applications from members of the apartheid
security forces. By the time the hearings concluded in 2001, more than seven thousand had
been received and about one thousand granted. But to De Kock's surprise, his most sensational
revelations, including those against former presidents FW de Klerk and PW Botha, were not
investigated. The authorities did not seem to intend to go after the highest leaders.

Piers Pigou, an experienced human rights researcher, visited De Kock several times in the high-
security prison in Pretoria in the late 1990s. "He was really upset,” Pigou tells us when we speak
to him in a coffee shop in Johannesburg. "He didn't understand why the information he had
provided about his superiors was not being followed up."

Pigou himself was not surprised. Earlier, a lawyer assisting security forces agents had confided
in him that an agreement had been reached between the ANC and the apartheid government
prior to the transition of power in 1994. 'We were discussing matters that were not being
addressed, and he simply said that it wouldn't happen because there was a sort of unwritten
agreement. His explanation was: if they go after our guys, we go after them. It was better for the
ANC to let it rest. He weighs his words carefully: 'l got the feeling that through their discussions,
they had set the guidelines for what was acceptable to both parties. Out of a shared interest,
they had reached a confidentiality agreement.

Such a deal was apparently struck between the armed wing of the ANC and the generals of the
apartheid regime, according to Pigou. There would be a general amnesty for fighters from both
sides who had committed atrocities. There were enough cases that the ANC was concerned
about. Such as the planting of landmines on border farms in South Africa, which resulted in
fatalities.

There was more that could not bear the light of day. In 1994, the apartheid espionage network
had compiled a number of compromising dossiers on corrupt, high-ranking ANC members.
Furthermore, they were aware of which activists had defected and were operating as apartheid
spies. Agents of the old security forces would not hesitate to release this information if
cornered.

According to Pigou, this led to a 'containment strategy' by the police and the Public Prosecution
Service. TRC cases ended up at the bottom of the pile and came to a standstill. Pigou considers
Mbeki, Ahmed Timol's old comrade-in-arms, to be the central figure in this strategy. 'lt was clear
from the start that he was not in favor of the approach of the past — with the TRC and amnesty
only for those who provided full disclosure. You could see that reflected in his antipathy towards
the commission. In 1998, when Mandela was still president, it was Mbeki who led the ANC's
attempts to stop the TRC. Mbeki did not respond to the request for an interview for this article.
The lawyer Pigou had spoken to about the 'unwritten deal' turns out to be Jan Wagener. A former
paratrooper, now 67 years old. For nearly two decades, he served as Attorney General and legal
counsel to the apartheid government. When the ANC came to power, he worked in the same
capacity for Mandela's cabinet until he resigned and started a private practice. Since then, he
has assisted dozens of agents of the apartheid security forces. We speak to Wagener several
times by phone. He confirms the high-level consultations between the ANC and the apartheid
leaders regarding the prosecution of the murderers. Due to the change of government, he
himself was involved in both sides of the process. 'At one point, there were talks about a general
pardon, he says.

Was there a secret pact that apartheid police officers would not be prosecuted and that, in
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return, they would not reveal what they knew about ANC leaders? 'l don't think pact is the right
word. Of course, there were discussions in that direction. If you prosecute one side, you have to
deal with the other side as well.' 'You cannot expect the groups | represent, the former security
forces, to simply stand by and watch one prosecution after another on their part and do nothing
about it According to Wagener, his clients have 'a lot of evidence' against ANC members.
'Prosecution would be simple.

Wagener realized that political tug-of-war behind the scenes could block criminal prosecution
when three of his clients were on the verge of being arrested. He ensured that Mbeki intervened.
'l contacted people to whom | said: let's stop this. They subsequently approached Mr. Mbeki.' Is
he convinced that President Mbeki intervened? 'Yes, | was told that the arrests would not go
ahead.

Breakthrough

Despite all the opposition, Cajee refused to let go of his uncle's case. He became convinced
that the new South Africa could only function if the painful secrets from the past came to light.
He started a website about Timol and gathered a group of lawyers and advisors around him.
However, the 'containment strategy' continued unabated. The police did not appoint
experienced detectives, documents and evidence went missing, and many key witnesses were
not heard. For a time, a moratorium was even placed on all TRC cases. Later, the government
intensified direct political interference. Judicial records in another case revealed how Mbeki's
Minister of Justice tried to pressure the chief prosecutor to stop all TRC prosecutions. When the
chief prosecutor refused, he was dismissed. The cases were frozen for years.

In an attempt to break the deadlock, Cajee and his lawyer met in February 2015 at the office of
Yasmin Sooka, Executive Director of the Foundation for Human Rights. As a former member of
the Truth Commission, she viewed prosecution as part of the TRC. 'lIf a suspect does not apply
for amnesty or amnesty is denied, then the law must take its course.' She saw the fact that no
perpetrator had yet ended up in prison in the three hundred recommended cases as 'a total
disregard for the rights of the victims!

They concluded that new evidence was necessary to get Timol's case reopened. Frank Dutton, a
decorated former police detective who had also joined the meeting, was tasked with finding
this.

After just a few months, there was a major breakthrough when he interviewed Salim Essop,
Timol's friend who had driven the yellow Anglia. Essop, who now lives in the United Kingdom,
described in detail the horrific torture he had endured. He had not been heard from before.
'There was no reason to assume that Mr. Timol was treated differently than Mr. Essop, Dutton
concluded. Finally, after 46 years, the Public Prosecution Service had to take action. Timol's
case was reopened. The first of the 73 anti-apartheid activists who died in detention. An
independent judge would investigate what had actually taken place in interrogation room 1026.
Cajee's relief was enormous—for a moment. While tracing the key witnesses, he had to deal
with one disappointment after another. It had taken years to get this far, and during that time
almost all the officers involved had died. Only three remained, including Joao Roderigues, the
crown witness who claimed to have seen Timol jump. But he was nowhere to be found. Cajee
had no idea whether he too had died, or perhaps had built a new life under a false name.

New life

Meanwhile, Roderigues' daughter Tilana Stander had tried to leave the past behind. There was
hardly any contact with her parents, brothers, and sisters. One evening, she was watching
television with her husband when the latest news flashed across the bottom of the screen in a
few sentences: the Timol case had been reopened, but investigators could not find any
witnesses. They had probably all died. Stander: 'l said to my husband: thatis nonsense. | am
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going to contact the people who need information.

Although she hadn't spoken to her father in years, she knew where he lived. After leaving the
Security Branch, he had ended up at the national parks organization, for which he wrote books
with titles such as *Die veldwagters vertel*, about the exciting life of South African
gamekeepers. All under the name Jan Roderigues (derived from his initials JA, Joao Anastacio).
Stander found Cajee's website about Timol and sent him an email with her father's real name. It
turned out that the authorities had misspelled his surname: Rodrigues instead of Roderigues
with an'e’. She didn't hesitate for a moment and included her father's address, alongside her
own contact details.

'Just to let you know where ex-sergeant JA Roderigues (nickname JAN) is — he is alive and well.
Own website — books about wildlife. Hopefully, this helps to bring closure.

When he received Stander's email, Cajee was stunned. After years of persistence, he was
receiving help from an unexpected source. 'She found it inspiring that we were still looking for
answers, says Cajee. 'We were totally surprised that she, of all people—as a daughter—was
helping us find her father.

That evening, Stander received a phone call from Cajee. 'He was emotional and absolutely
thrilled. We started talking, and we went from there.' After speaking with Cajee, Stander
informed her family. She approached her eldest brother, whom she feared the most. He was 'a
huge racist, who had followed in his father's footsteps and worked as a police officer. 'l sent him
a WhatsApp message saying: 'l did it. It happened." Her family was furious. They wanted to know
why she felt she had the right to expose her father. 'They have completely broken with me!

On camera

And so, on a sunny winter day in 2017, a new judicial inquiry into Timol's death began. In
addition to family and friends, the courtroom filled with journalists and lawyers. Not long after,
the experienced Judge Billy Mothle also took his seat.

Salim Essop was one of the first witnesses. His statement made a deep impression. 'They tied
me up and took those devices (...), with which they applied shocks to my upper legs.' For a
moment, it became too much for him. After a sip of water, he continued: 'They increased the
tension.' Electricity flowed from the machine (...). | felt disoriented, almost as if | were floating.
The pain was unbearable.

If this had happened to Salim Essop, why not to Timol? One man could provide clarity on this. A
few days later, it was the turn of Joao Roderigues, the three officers' main witness. He was well
over 70 by then and walked with a cane, but he still looked powerful. In a beige jacket and with
an amused look, he braved the numerous cameras before taking his seat on the witness stand.
Stander tried to follow everything from Cape Town as best she could. 'l was nervous, but
relieved, she says. Her father sat in the courtroom with a grin on his face. What did she think
when she saw that? 'He was always so arrogant. | don't know if it was a facade, but that's how |
know him. He is the big man, it's all about him — even with his wife!

Imtiaz Cajee took in every word and every look in the courtroom. "It was hard to see those
security guards standing in front of me," he says. "Especially Roderigues. He looked at me
smiling. Smiling."

The cross-examination

With a hoarse voice, the former officer described how he had gone to room 1026. How he had
brought cups of coffee, paychecks, and an envelope to the interrogators, Captain Johannes
Hendrik Gloy and Captain Johannes van Niekerk. How he saw Ahmed Timol sitting at the table
with them, without visible injuries. How another officer then came in to say that three of Timol's
accomplices had been arrested. And how Timol had been terrified by the news. Roderigues:
"His eyes were wide and he shook his head." Gloy allegedly asked him to keep an eye on the
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suspect while they reviewed the new information outside the room. A few minutes later, Timol
reportedly jumped out of the window.

Roderigues repeated his testimony from 1972 almost word for word. 'He showed no remorse
whatsoever, absolutely nothing; he stuck to his lies, says Cajee. 'He made it clear: you can't do
anything to me. He had no shame in his eyes.’

The cross-examination focused on Timol's injuries. 'Could you see if Mr. Timol was limping when
he moved towards the window?' asked the Attorney General.

'l couldn't see that. It happened so fast, replied Roderigues.

'Could you have stopped him if you had been a bit more lenient?’

'l did my best, replied Roderigues, and to Cajee's dismay, he smiled.

Based on the original post-mortem report, two pathologists determined that of the 35 injuries,
27 had been inflicted while Timol was in police custody. They concluded that he was barely alive
or already unconscious when he fell. The prosecutor concluded that it was impossible for him,
in his condition, to rush to the window, open it, and jump out. To Roderigues: 'lt is yet another
example of a transparent lie, of which you are a part!

Roderigues responded angrily: 'Your Honor, what is being said now is absolutely not true. This is
not true.

Damning statements piled up. A prominent technical specialist calculated the trajectory of the
fall and demonstrated that Timol had either been pushed out of the window or thrown from the
roof. Moreover, other testimonies revealed that the two officers who had interrogated Timol,
Gloy and Van Niekerk, had previously been accused of torturing detainees.

After the final testimony, Judge Mothle turned to Roderigues. 'In recent weeks, | have received
evidence from experts, from former detainees (...), showing that your story is improbable or a
complete lie!

Roderigues braced himself for what was to come.

'What am | supposed to do?' the judge pressed. 'Should | accept your version and reject the
autopsy report stating that there was eye damage?"'

Roderigues: 'Well -'

'Because | cannot accept both!

'l understand that completely, said Roderigues. 'But you must not forget that it was 46 years
ago. | may have forgotten. | don't know.

Judge Mothle responded dismissively. 'Why are you referring now to the fact that it was 46 years
ago? That you might have forgotten? You saw it or you didn't.

'Okay. I didn't see it.

Cajee says: 'We, the family, have constantly made it clear to Roderigues: it was war. And in a
war, there are casualties and you follow instructions. If you are willing to come clean, even now,
then we support your amnesty and say: do not prosecute. How else can we close this chapter?
And by doing so, we set an example for other families.' Initially, Cajee was optimistic that
Roderigues would confess his true role in Timol's death so many years later. 'We always had
that hope, with all three witnesses. But they disappointed us so much. | mean, their version is
that they had no idea about torture, that they only read about it in the newspapers.

Initially, he was not seeking prosecution. But that has now changed. 'l was angry. So terribly
angry. Yes, we want prosecution now.'

For Stander, too, it was incomprehensible that her father continued to conceal the truth. She
still does not know the reason. 'Maybe because of his background. The group he works with is
very closed; they protect each other. The problem is that they start believing their own story.
Roderigues was free to go; he had given his testimony. Visibly relieved, he stepped outside. On
the street, he couldn't resist raising a fist at one of the cameras. As if he wanted to let his old
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comrades know that the authorities couldn't do anything to him. He was untouchable, still
capable of concealing the most heinous crimes of the apartheid era.

Verdict

Seven weeks later, Judge Mothle was back in court to deliver his verdict. Television reporters in
the courtroom explained the importance of the case to their audience. Imtiaz Cajee was closely
watched by the camera crews. He was tense. Could the independent judiciary in South Africa
overturn a verdict from the apartheid years?

Those present watched expectantly. Roderigues and the other members of the security services
had not shown up. "The reopening of this judicial inquiry by the Supreme Court of South Africa is
the first of its kind," Judge Mothle began solemnly. He rejected the claim that Timol had not been
mistreated: "Timol was tortured." Based on the testimonies of experts, Mothle concluded: "He
did not commit suicide, but was murdered."

Cajee felt a weight lifted from his shoulders. He immediately thought of his grandparents. "l
hoped they would find peace now that there was finally justice for their son."

Not only had the truth about his uncle's death been established. The verdict also opened the
door for the families of other victims of police violence.

To Cajee, it is incomprehensible that it has all taken so long. We present him with the
statements regarding the unwritten agreement between the ANC and the apartheid leaders to
cover up each other's secrets. Cajee: 'That explains the difficulties and obstacles we constantly
encounter. When asked whether it would have been possible to forge a new South Africa if
prosecution had taken place, Cajee replied: 'l understand that compromises were necessary.
But this specific compromise is in no way justifiable. There should have been full openness
from both sides. Only then can we resolve it and move on. Itis the greatest tragedy, the greatest
betrayal ever.

At the end of the verdict, Judge Mothle had one last recommendation for the Public Prosecution
Service: 'With his testimony, Roderigues collaborated in covering up the murder (...) and
subsequently committed perjury, he said. 'ltis recommended that he be investigated and that
these crimes be prosecuted. For Roderigues, the story was not over yet.

Cape Town

Tilana Stander needed time to process the verdict. She was not surprised that it turned out to be
murder. The question remained whether her father had covered up the case, or whether he had
been actively involved in it himself. 'The only thing | know for absolutely certain is that he was
there.

At the same time, the case reopened a deep wound from her past. She had seen how her father
was treated in court. Despite his bravado, he looked different, more vulnerable; to her, he was
no longer the powerful man who once dominated her. 'lIt had a huge effect on me, she says. For
the first time, she dared to face something she had suppressed for years: that she had been
sexually abused by her father as a girl.

'What he did to me is, | think, characteristic of who he was. He thought highly of himself. And
then he would come home, after whatever he had done and wherever he had been, and abuse
me. Maybe it was an ego thing. | have no idea. All this time | was thinking: how can | show this
man that what he did to me wasn't okay.' It is painful for her to talk about it. Yet she wants to
discuss the subject. 'l was a small, scared child that he abused. The trial helped me talk about
it. Itis part of my recovery process.

She cannot talk about it with her mother. 'She supports my father unconditionally. She is
undoubtedly afraid of him, of what she might lose. Because if you move in his circles, he
manipulates you. He is a very powerful manipulator.

Stander wants the criminal case to proceed. She is convinced that it is the only way to get him



to confess. 'If he goes to prison, he will probably talk.' If she got the chance, she says, she would
tell him that she is in the process of forgiving him. 'He just has to say what he has done. He
could die just like that, he could have a heart attack. And then no one would know the full truth.
Why doesn't he tell these people, so they can live on in peace?’

A broken man,

Roderigues turned himself in as a suspect at the South Gauteng High Court in September 2018.
This time there was hardly any public; the attention had waned now that it had been established
that Timol had been murdered. Other suspects waiting their turn—fraudsters, robbers—ignored
him. The only one keeping an eye on him from the back of the courtroom was Imtiaz Cajee. He
noticed that Roderigues had changed: 'He was still tall and strong for his age. But now he was a
broken man. Cajee couldn't resist photographing him. In the same beige jacket, but now
stripped of his strength. In the cold, nearly empty courtroom, the first murder trial began
following the reopening of a judicial investigation into the death of an anti-apartheid activist.
We try to get in touch with Roderigues. He still lives in Wonderboom South, a largely white
suburb of Pretoria, in the house where Tilana grew up. At the entrance stands an imposing metal
gate with an electric fence and the warning: 'You will suffer permanent injury if you dare to enter.
The doorbell has been removed, but a neighbor kindly offers to call him. Shortly afterwards, his
wife Susan, Tilana's mother, shuffles down the driveway to let us know that her husband is
unavailable. She keeps her distance, looking timid. 'He can't say anything. The case is pending, |
can tell you that. He has been released on bail. She complains that he is constantly being
dragged to court. 'He had that first case. Now the Indians have come again to sue him. Our
lawyer wants us not to talk about it.' She follows his advice closely. Before we can question her
about her daughter, she turns around and goes back inside, where her husband is hiding from
unwanted visitors.

Cajee does not think it will ever come to a conviction. The legal proceedings will be dragged out
for as long as possible. Roderigues asked the court for a suspension of prosecution. When that
failed, he appealed. 'He will probably die before a conviction comes,' says Cajee. 'Too old, yes.
He shrugs his shoulders, trying to keep his composure. Cajee has to accept it. He comforts
himself with the thought that it is at least established that his beloved uncle Ahmed Timol was
murdered.

Secret arrangement?

Two weeks ago, in the run-up to the appeal hearing in early November, the statement
Roderigues had submitted to the Court of Appeal surfaced. It caused an unexpected turn of
events. The lawyers argue that Roderigues assumes he has already been granted amnesty.
According to them, it is clear that 'a decision has been made and/or an agreement and/or an
arrangement between the government at the highest level and other interested parties (...) that
no prosecution will be instituted for certain political crimes'. Otherwise, why did they never
pursue Roderigues? Since the TRC, more than twenty years ago, no one has been prosecuted,
the lawyers argue. The defense is using the unwritten agreement and discussions regarding
general amnesty to avoid an appeal.

Yasmin Sooka, a former member of the Truth Commission, calls this argument 'complete
nonsense' A secret general amnesty would be unconstitutional. Together with other members
of the Truth Commission, Sooka is advocating for an investigation into the political interference
that led to the cases being dropped. The Public Prosecution Service has already admitted that
politicians attempted intimidation to prevent the TRC cases from being prosecuted. However,
the South African government led by Cyril Ramaphosa remains silent.

When we speak to Sooka, she confirms that behind-the-scenes talks have finally taken place in
recent weeks with the leadership of the ANC, including the Minister of Justice. According to
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Sooka, the ANC denies knowing anything about an agreement or political interference. 'But they
say they support an investigation.' She remains suspicious after all these years and hopes that
the Netherlands and other Western countries that supported the Truth Commission will put
pressure on the South African government. That is 'crucial’ to truly be able to begin an
independent investigation. Sooka: 'You cannot build a new country on impunity. These
perpetrators must be prosecuted. Otherwise, you make a mockery of all the work that preceded
it.

De Volkskrant approached the ANC asking whether the party leadership wanted to publicly
confirm an investigation. This week, General Director Fébé Potgieter announced that the ANC,
together with the affected families and a number of involved civil society groups, has formed a
committee to investigate the matters. 'To do justice to the families of the victims of crimes from
the apartheid era that remain unresolved. For the first time, the ANC acknowledges the lack of
justice and confirms its intention to address this. It is unclear how long it will take before more
cases are reopened. For the time being, the official verdict from the apartheid years remains
behind the names of dozens of freedom fighters who died in police custody. Cause of death:
suicide.

Tilana Stander verraadde haar vader, oud-apartheidsagent: ‘Hij moet vertellen wat hij heeft
gedaan. Hoe kunnen die mensen anders verder met hun leven?’
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26 jaar na de val van het apartheidsregime in Zuid-Afrika gaat regeringspartij ANC alsnog haar eigen rol
onderzoeken bij het uitblijven van veroordelingen voor de honderden moorden op anti-apartheidsstrijders. Dat
verklaart het ANC tegenover de Volkskrant.

Het is de eerste keer dat de partij officieel het uitblijven van gerechtigheid erkent en bereid is tot een onderzoek
naar politieke inmenging in het voorkomen van rechtsvervolging.

Dat er decennialang vrijwel niemand werd vervolgd voor de moorden op anti-apartheidsstrijders komt volgens
mensenrechtenonderzoekers door een geheime deal die de partij van wijlen Nelson Mandela in het verleden heeft
gesloten met leden van het oude apartheidsregime. In ruil voor terughoudendheid zou dat geen belastende
verklaringen naar buiten brengen over de misdaden die waren gepleegd door onder meer de gewapende vleugel
van het ANC.

Dat er in de hoogste kringen gesproken werd over zo'n deal wordt tegenover de Volkskrant bevestigd door Jan
Wagener, bijna twee decennia lang advocaat-generaal en juridisch adviseur van de apartheidsregering. ‘Natuurlijk
waren er discussies in die richting’, zegt hij. ‘Als je de ene kant vervolgt, moet je ook de andere kant aanpakken. Je
kunt van de groeperingen die ik vertegenwoordig, de voormalige veiligheidstroepen, niet verwachten dat ze alleen
maar toekijken bij de ene na de andere vervolging aan hun kant en er niets aan doen.’

Het nu aangekondigde onderzoek van het ANC kan ook hooggeplaatste leden van de partij raken. Aanleiding voor
de verklaring is een artikel in de zaterdagkrant over de zaak-Ahmed Timol. Deze anti-apartheidsactivist werd in
1971 in politiehechtenis vermoord, maar zijn dood ging, zoals indertijd vaker gebeurde, de boeken in als zelfmoord.
De betrokken politieagent, Joao Roderigues, werd jarenlang gezocht, tot zijn dochter Tilana Stander in 2017 zijn
verblijfplaats verried. ‘Mijn vader is zo'n racist’, zegt Stander. ‘Wat er ook gebeurt, ik wil dat de waarheid eindelijk
naar buiten komt.” Roderigues is het eerste lid van het apartheidsregime dat na de heropening van een gerechtelijk
onderzoek voor de rechter is gebracht wegens moord.

Verdachte agenten

Na de val van het apartheidsregime hebben slechts twee leden van de apartheidstroepen voor moord in de
gevangenis gezeten. Honderden verdachte agenten hebben, zonder amnestie aan te vragen of volledige openheid
te gegeven over hun misdaden, hun straf ontlopen.

Het ANC kondigt nu in de Volkskrant aan dat het samen met betrokken families en maatschappelijke groeperingen
een comité heeft gevormd om het uitblijven van rechtsvervolging te onderzoeken en een actieplan te ontwikkelen.
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Volgens algemeen directeur van het ANC Fébé Potgieter ‘om recht te doen aan de families van de slachtoffers van
misdaden uit het apartheidstijdperk die nog steeds niet zijn opgelost’.

Ook voormalige leden van de waarheids- en verzoeningscommissie (TRC) roepen op tot een onderzoek. Na
22 duizend slachtofferverklaringen kwam de commissie in 2003 met het advies om in 300 gevallen waarin een
dader geen amnestie heeft aangevraagd of volledige openheid gegeven tot vervolging over te gaan. Dat in die
zaken nog bijna geen enkele dader is veroordeeld, omschrijft Yasmin Sooka, toenmalig lid van de
waarheidscommissie, als ‘een totale minachting van de rechten van de slachtoffers’. Ze doet een beroep op
Nederland en andere westerse landen die de waarheidscommissie steunden, om druk zetten op de Zuid-Afrikaanse
regering om onafhankelijk onderzoek snel uit te voeren. Sooka: ‘Deze daders moeten vervolgd worden. Anders
maak je een aanfluiting van al het werk dat eraan voorafging.’

Load-Date: October 23, 2020

End of Document
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ANC investigates its own role in the handling of the murders of hundreds of anti-apartheid
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Body

26 years after the fall of the apartheid regime in South Africa, the ruling ANC party will finally
investigate its own role in the lack of convictions for the hundreds of murders of anti-apartheid
activists. The ANC stated this to de Volkskrant.

Itis the first time the party has officially acknowledged the lack of justice and is prepared to
conduct an investigation into political interference in preventing prosecution.

According to human rights researchers, the fact that virtually no one was prosecuted for
decades for the murders of anti-apartheid fighters is due to a secret deal that the party of the
late Nelson Mandela struck in the past with members of the old apartheid regime. In exchange
for restraint, the regime would not release incriminating statements regarding the crimes
committed by, among others, the armed wing of the ANC.

That such a deal was discussed in the highest circles is confirmed to de Volkskrant by Jan
Wagener, Attorney General and legal advisor to the apartheid government for nearly two
decades. "Of course there were discussions in that direction," he says. "If you prosecute one
side, you have to tackle the other side as well. You cannot expect the groups | represent, the
former security forces, to simply stand by and watch one prosecution after another on their side
and do nothing about it."

The investigation now announced by the ANC could also affect high-ranking members of the
party. The statement was prompted by an article in the Saturday newspaper regarding the
Ahmed Timol case. This anti-apartheid activist was murdered in police custody in 1971, but his
death was recorded as suicide, as was common at the time. The police officer involved, Joao
Roderigues, was sought for years until his daughter, Tilana Stander, revealed his whereabouts in
2017. "My father is such a racist," says Stander. "Whatever happens, | want the truth to finally
come out." Roderigues is the first member of the apartheid regime to be brought before a court
for murder following the reopening of a judicial investigation.

Suspect officers

After the fall of the apartheid regime, only two members of the apartheid forces served time in
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prison for murder. Hundreds of suspected officers evaded punishment without applying for
amnesty or providing full disclosure regarding their crimes.

The ANC has now announced in de Volkskrant that it has formed a committee together with
involved families and civil society groups to investigate the lack of prosecution and to develop
an action plan. According to ANC General Director Fébé Potgieter, this is 'to do justice to the
families of the victims of crimes from the apartheid era that remain unresolved'

Former members of the Truth and Reconciliation Commission (TRC) are also calling for an
investigation. After 22,000 victim statements, the commission recommended in 2003 that
prosecution proceed in 300 cases where a perpetrator had not applied for amnesty or provided
full disclosure. Yasmin Sooka, a former member of the Truth and Reconciliation Commission,
describes the fact that almost no perpetrators have been convicted in those cases as 'a total
disregard for the rights of the victims'. She appeals to the Netherlands and other Western
countries that supported the Truth and Reconciliation Commission to pressure the South
African government to conduct an independent investigation quickly. Sooka: 'These
perpetrators must be prosecuted. Otherwise, you make a mockery of all the work that preceded
it.

ANC onderzoekt eigen rol bij afhandeling moorden op honderden anti-apartheidsstrijders
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HOFSTATTER // WAGENER TELEPHONE INTERVIEW 9 JUNE 2020

MR WAGENER:

MR HOFSTATTER:

MR WAGENER:

MR HOFSTATTER:

Jan Wagener.

Hello Mr Wagener. It's Stephan Hofstatter here. Hello?

Yes I'm listening?

Yes, hi. I'm a journalist and I'm just doing some research for an

article for De Volkskrant in Amsterdam. We, with a colleague over there, we're looking at

some of the old TRC cases and I've had various discussions and your name has come

up several times. So | just wondered if we could have a chat. | don't know if now's a good

time or we could schedule something.

MRWAGENER:

listen and talk?

MR HOFSTATTER:

MR WAGENER:

MR HOFSTATTER:

MR WAGENER:

MR HOFSTATTER:

MR WAGENER:

MR HOFSTATTER:

No, you can. Should | make notes or something or can | just

Yeah, you can listen and talk. | mean.

Okay, no, then it's fine. You can talk to me now.

Okay, yeah, so.

What did you say your name is, Stephan?

Stephan, yeah, Hofstatter.

Okay, okay, I've got it. Yes?

Yeah, so there's a couple of cases in particular. | mean, look, it's

a vast area, so I'm not going to traverse the whole thing, but | mean, if we can, perhaps

we can look at others some other time. But there're one or two in particular where your
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name came up. And the one the one, the first one was in an affidavit by Anton Ackermann
relating to the prosecution of various parties including Minister ViIok in relation to the

Chikane poisoning.
MR WAGENER: Yes.
MR HOFSTATTER: And.

MR WAGENER: | was the attorney for yeah, | think you know that, for Mr Vlok and

Van der Merwe and the other two guys, yeah.
MR HOFSTATTER: That's right, yeah.
MR WAGENER: Three guys, the other three guys.

MR HOFSTATTER: Three guys. Yes. Yeah, so | was just looking at that again, at that
affidavit, and the comment that was made by Advocate Ackkerman was that, he received
a call from you saying, the arrest of the three other guys should not go ahead because,
he would receive a call from the minister's office or you had been in touch with the
minister's office for the call not to go ahead. And | just thought you know, so he, you know,
this became an issue around political interference in the TRC cases. | mean, I'm sure you
followed some of the news around that. And | just wanted if you could, you know, let me
know what exactly happened? You know, did you have a meeting with Minister Mabandla
over that case? Was that you landed up phoning Advocate Ackkerman with that

comment?

MR WAGENER: No, | don't even remember who was the minister at the time. No,

| had no meetings with the Minister of Justice.

MR HOFSTATTER: Okay. So how did it come about that you landed up saying to the
prosecutor in charge that the minister Ministry of Justice is going to call you to say that
there won't be, the arrest shouldn't go ahead and that's indeed what happened?
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MR WAGENER: I'm aware that there were discussions, | mean, right from the

days of Jan D’Oliviera and his investigation team.
MR HOFSTATTER: Okay.

MR WAGENER: Right from the days when people were arrested in the Vula
matter in 1990. | mean, | was aware that there was discussions from those days how to

proceed and whether to proceed with criminal prosecutions or not.

MR HOFSTATTER: Right.

MR WAGNER: That question has always been debated at certain levels.
MR HOFSTATTER: Okay.

MR WAGNER: Amongst others, even there were talks of, general amnesty was
discussed at some stages like we had in Namibia, things like that. And you know, where
would after we have a so-called democratic new government, what should happen to
political prosecutions. And the debate has always been that, well, not everyone agreed,
obviously, but the debate has always been, how should you go about in prosecuting

because you can't prosecute only the one side of the conflict, for instance.
MR HOFSTATTER: Okay.

MR WAGNER: You can't decide I'm going to prosecute individuals one, two,
three, and four, but five, six, seven, and eight, I'm not going to prosecute. Who's going to
decide that?

MR HOFSTATTER: Right.

MR WAGNER: So | was aware that there was discussions of that nature all

along.
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MR HOFSTATTER: Okay. But | mean, were you part of those discussionsyourself?

MR WAGENER: Yes.

MR HOFSTATTER: Okay. And at what level were those discussions?

MR WAGENER: It was at a substantial level.

MR HOFSTATTER: Okay. | mean, could you elaborate a bit? | mean, there must be

some interesting memories you have of...

MR WAGENER: No, I'm not because there's a lot of people who seem to try and
make a witch hunt out of this. I'm aware of people, certain NGOs and people who is bent
to try and make something very mala fide out of all this, which | think it wasn't. So I'm not

prepared to discuss it with the media, not at all.

MR HOFSTATTER: But | mean, are you prepared to say at least whether it was at

presidential level, cabinet level?

MR WAGENER: It was at a substantial high level, yes.

MR HOFSTATTER: Okay, but it still puzzles me though that you would be phoning

Anton Ackermann, to say you will receive a call.

MR WAGENER: | had knowledge that the arrest won't proceed. And |, you know,
| had quite an open relationship with Anton Ackermann all along, even though he was on
the other side of the fence. | mean, | still see him here where I'm now. He is also a resident

of Hermanus here in the Western Cape where | am.

MR HOFSTATTER: | heard so, yes. So you're neighbours now.

MR WAGENER: I've always had open discussions with him and yes, | had that

discussion with him to say to him, well, you need not bother. I've been informed that the
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arrests won't proceed. That was at, | think it was also at that stage, let me just get the
time frames back on this. | think that was at that stage when they were looking at that
prosecutorial directives, you know, that whole thing that came out and then it was later
taken to court by George Bizos and his mates to say that this is now unconstitutional and
it was set aside. | think it was in the waiting of that prosecutorial, | think that's the word,
right, directives that came out. | think that is the timelines that we're speaking now if I'm,

you know, you take me back many years now suddenly. | think it was at that stage.

MR HOFSTATTER: Yes.

MR WAGENER: That it wasn't in at the end when Vlok and the others were in fact
prosecuted. It was | think it was some two or three years earlier if my memory serves me

right. | think you should have those particulars.

MR HOFSTATTER: Yes, | can look up the timeline, but | think it sounds aboutright.

MR WAGENER: | was aware that they were working on that directive and that that
directive could possibly serve a purpose of tying up old unfinished business of a political
nature. But that never happened because as | say, we all know that was taken to court,

that directive, and it was declared unconstitutional.

MR HOFSTATTER: Right.

MR WAGENER: But that was obviously, and there was nothing sinister about it. |
think many people try to make something sinister out of it, | think it was not. It was a
genuine effort to try and sort out how do we proceed in our country coming from basically
a kind of a war situation. How are we going to proceed with the future of our country. And
there were different ideas and there were different initiatives. And as | say, in the end, it
came up to, I've been quoted, | think you must have read that I've been quoted, | mean,
regarding the whole issue of prosecuting political offenses, there's basically three
alternatives. The one alternative would be prosecute everyone. That's just in criminal law

at risk. That's everyone on both sides of the conflict because it wasn't a conflict, a one-
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sided conflict, it was it was a double-sided conflict. So prosecute everyone.

MR HOFSTATTER: Right.

MR WAGENER: Prosecute everyone that is at risk. That is your one alternative.

The other alternative is prosecute nobody, basically like a general amnesty.

MR HOFSTATTER: Right.

MR WAGENER: Prosecute nobody and then in the middle somewhere, you can
get something to say, prosecute selectively, some people and some people not. I'm on
record for saying that to prosecute everyone would take our country back again to right

where we were in the 80s because there's murders on all sides of the conflict.

MR HOFSTATTER: Okay.

MR WAGENER: Many murders on the side of the present government, high-level

people and if everyone is prosecuted, it will take us back right there.

MR HOFSTATTER: Right.

MR WAGENER: But you know, all the NGOs and people who's now championing
this whole issue of prosecuting, they only look at the one side of the conflict. So they
obviously don't agree with me there. But | say, if then you must prosecute everyone. The
alternative is, prosecute no one. Obviously that's harsh. That's a very harsh option for
true victims. But that is an option or try and prosecute selectively, which I've always think
that to me, that seems to be unconstitutional because somebody sits there and says,
we're going to prosecute these guys and not those guys. What's the difference? In law,

they're all the same.

MR HOFSTATTER: Right.
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MR WAGENER: The issue of equality then in terms of the Constitution then
comes into play.
MR HOFSTATTER: Right.
MR WAGENER: But that is why I've been saying, prosecute no one. | was for a
general amnesty like we had in Namibia.
MR HOFSTATTER: Right.
MR WAGENER: Where we said, you know, put those, the criminalisation of those

acts behind us and let's proceed. You can have other sorts of restitution or compensation

systems, you can put that in place, but take the criminal aspect of that out of it.

MR HOFSTATTER: Right.

MR WAGENER: And there's many arguments on that score and it's been ongoing

for many years. And what you called me about now was right in the middle of all of that.

MR HOFSTATTER: Right. But | mean, surely that's what the amnesty process was
supposed to do. You know, you give full disclosure and we prosecute and everyone gets
amnesty who gives full disclosure. But the issue was that people weren't giving full

disclosure.

MR WAGENER: Well, people didn't even apply. From let's take an example, from
the ANC leadership, nobody applied. A few people applied but they were chucked out
because they weren't prepared to mention individual acts. So all those criminals, they're

still walking around.

MR HOFSTATTER: Right. Okay. So that's the amnesty process, you say you couldn't
fulfil that function if you would be calling for a blanket amnesty because many people

didn't apply.
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MR WAGENER: In theory, you could do it. In theory, one could argue, yes,
everyone with dirty hands come to the table, say what he's done in detail and he makes
a full disclosure and it is an act associated with a political motive, you know, all those
criteria of the act, and then boom, they get amnesty. But in the end, very few people did
that. From all sides of the conflict, and specifically from the side of the of the liberation

forces.

MR HOFSTATTER: Right. Okay. So, that in itself, in your view means that it's
impossible to have a have a, a process like that because of the liberation movement's

reluctance to apply for amnesty for specific acts.

MR WAGENER: Well, you can decide for yourself. You can check the records and

decide for yourself whether that's true or not

MR HOFSTATTER: Okay, the other case, | suppose, the instance, that came up and
the context I'm asking this is again the same question that's being raised about, you know,
political interference or backroom deals or whatever discussions, negotiations, whatever
you want to call it, is a meeting that you had with, | don't know when it happened, it was
with Marjorie Jobson, one of the NGOs, | suppose you were talking about, and Adriaan
Vlok and another individual at Cafe 41 a few years ago. Do you do you remember that

meeting?

MR WAGENER: I've got a vague memory. | can't remember what was the nature
of the discussion. | can't even remember how it came about, but now that you remind me,

I've got a vague memory of that, yes.

MR HOFSTATTER: Yeah, so she.

MR WAGENER: | think she asked for the meetingor.

MR HOFSTATTER: Yes, that's right.
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MR WAGENER: | think she, yeah, she asked for the meeting.

MR HOFSTATTER: Yeah, she asked for the meeting.

MR WAGENER: But I'm quite vague on that one.

MR HOFSTATTER: Okay. So she asked for the meeting according to, | mean, you
know, this is what she told me and | just wanted to put to you. So she told me it was a the
gentleman called [inaudible], | forget his surname now, and he was looking for, you know,
he was looking into some incident that involved his parents or his uncle, a relative of his.
And because of what he was looking for, she had asked for a meeting with you and with
the former Minister VIok and that you know, you had met at Cafe 41. And the reason I'm
raising this is that what she said was that you had said at that meeting that you know, that
there was in effect a sort of unwritten agreement or a gentleman's agreement or a pact or
whatever you want to call it, that people, you know, in the former security forces, the
former apartheid security forces will not be prosecuted during the new dispensation and
you know, they in return would not expose all the things that they know about the people

in the ANC and in the current government. And | just wanted to check with you.

MR WAGENER: I mean, | think putting it as a pact, | think that | don't think that's
the right word, but | of course, there were discussions along these lines. | mean, if you
prosecute the one side, that side's going to push that the other side also be prosecuted.
It's like, you know, equality before the law kind of principle. | mean, that's always been
my viewpoint. And I'm not ashamed to say that. If you prosecute the one side, then you
should also prosecute the other side. That is why | was very chuffed when Anton
Ackermann in the Chikane matter in the High Court in Pretoria, publicly openly stated,
yeah, no, he's not afraid, he's going to prosecute all sides of the conflict. Now, obviously,
you know and | know nothing came of that. | think, if | remember right, that meeting, it's

very vague because I've had many meetings in my life with many, many people.

MR HOFSTATTER: Yes.
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MR WAGENER: | think, wasn't it about people that went missing and she asked
whether we could assist maybe with, you know, trying to pick up leads regarding missing

people. Wasn't that the nature of thatdiscussion?

MR HOFSTATTER: | think it could have been this, could it have been this [inaudible]
uncle.
MR WAGENER: And then | said to her, because my memory serves me right, |

said to her, but let's suppose those missing people were murdered by the security forces.
| think it was at that discussion. I'm not sure. | think then | said to her that, suppose that
was the case, you can't expect those people to come forward and say, we killed someone
and we buried him there and there and there, if you merely want the remains because
there's no legal privilege attached. | think that is what | said to her that day. You need a
process where there is legal privilege. And that directive, that prosecution directive
created a situation of legal privilege. But then | said to her, Mrs Job, or Dr you didn't say

Dr Jobson.

MR HOFSTATTER: Dr Jobson, yes, yes.

MR WAGENER: Yeah, | said to her, but you people, you were the people who
took that thing, to court to have it declared unconstitutional. And | think that was an
opportunity missed. | remember right, | said that to her because, | mean, even not long
ago, another attorney called me and he said to me, you know, he's acting for a family
who's looking for someone that went missing in Transkei, | think. And | said to him, but |
mean, in all seriousness, you | don't know the facts but | said to him even if there's
something available, | can't make an agreement with you because he said to me, you
know, we are colleagues, we are both colleagues, we are both attorneys, we can agree
as colleagues that if you just show me the remains, we will leave it there. | said to him,
but in all respect, you're terribly naive. | mean, if you think that would be, that will happen
in our country, never ever. | mean, if there's a legal privilege attached, then you can
maybe you can make some progress. And that was the idea behind that whole directive.
Because everyone realised that after the TRC, there was too much unfinished business.
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And you have to create a legal mechanism to deal with that. And that directive was aimed
at that. But then it was the very same uh, Dr Jobson and her uh, is that isn't that Khulumani

or what is it called?

MR HOFSTATTER: Khulumani, yes.

MR WAGENER: Foundation or something that she's that she's running. They

were the people who took that thing to court and had it set aside.

MR HOFSTATTER: Okay.

MR WAGENER: | said to her, | think you people, you've missed an opportunity in

the process.

MR HOFSTATTER: Okay.

MR WAGENER: But in any event, that's water under the bridge, you and |, we
can't do anything about that.

MR HOFSTATTER: No, | suppose we can't. But | suppose the point I'm raising and |
and | appreciate what you're saying, but | suppose the point I'm raising here is that, you
know, she was saying that you were quite explicit that, you know, if anyone dares to
prosecute these old crimes now, then all the ANC's dirty linen is going to be, you know,

it's going to be hung up in public and there is going to be the whole range of things.

MR WAGENER: As far as | can remember, | said to her, you can't expect from the
groupings that | represented as a, namely the security forces of this country. You can't
expect from them to merely sit back and see prosecution after prosecution on their side

of the erstwhile conflict and do nothing about it.

MR HOFSTATTER: Okay.
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MR WAGENER: As far as | can remember, | said to her, then you must expect
that that side of the conflict will come forward and say, now the other side must be
prosecuted. And surely there is evidence and there is easy matters that can be
prosecuted. And if the NPA is not prepared to prosecute, one can always go to private

prosecution. | think | said something to that effect to her.

MR HOFSTATTER: Okay. Look, because.

MR WAGENER: That's logic. That's commonsense.

MR HOFSTATTER: Right, right.

MR WAGENER: | mean, nobody can argue with that.

MR HOFSTATTER :  No, | suppose what she was also saying is that you'd said to her
that, you know, that there are the former security force members that you represent also,
as because of the nature of their work, would have had secrets, | suppose, about, you
know, the current ANC members and that would be aired in uh, and that would come out

then.

MR WAGENER: Of course.

MR HOFSTATTER: And you know, so it wasn't just a prosecution, well, | suppose it's
part of a prosecution process, but those secrets would come out, whether those secrets

are.

MR WAGENER: No, that's a different subject. | think, that you're broaching now.
And that is the old, question is that, | mean, we all know that the erstwhile statutory forces,

they made extensive use of a system of informers. We all know that.

MR HOFSTATTER: Yes.
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MR WAGENER: We all know that because that's the only way that you can deal

with what is termed an unconventional warfare kind of situation.

MR HOFSTATTER: Yes. Absolutely.

MR WAGENER: You can't really deal with that on a reactive basis. You have to
be proactive and the only way to do it is by way of a very, very wide-ranging informer
system. And | mean, for 25 years now, we all know, there's many people, they want to
know who were these informers. Now, obviously, that's the one thing in the world of
intelligence, and | think you should know this, is that you never ever drop your informers.
You never do that. There was an effort on that line when you will remember when
somebody made the allegation that Bulelani Nqcuka was an informer. You remember
that?

MR HOFSTATTER: Yes, yes. The Hefer Commission.

MR WAGENER: The Hefer Commission was appointed to investigate that as a

kind of a commission of inquiry. You remember that?

MR HOFSTATTER: Yes, yes, very clearly.

MR WAGENER: And well, | was with Judge Hefer and | said to him, because he
wanted to subpoena my clients to come and say whether Nqcuka was in fact an informer
or not. And | said to the judge, it's not a secret, | said to him, there's no way in the world
that my clients will divulge that kind of information regarding informers. We refused to do

that at the TRC, we refused to do it all along.

MR HOFSTATTER: Even if somebody's facing a 30-year jail sentence?

MR WAGENER: Well, you're not going to face a 30-year jail sentence for being an

informer.
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MR HOFSTATTER: No, no, but the suggestion is that, and this is what I'm getting
from Marjorie Jobson in her discussion with you, is that there was a threat hanging over
the ANC, you know, if you try and go after my clients, my clients have indicated to me
that, there will be, certain informers would be exposed and some of them could be in

higher positions in government.

MR WAGENER: No. We never said we're going to, my clients never said they

would expose informers.

MR HOFSTATTER: Okay.

MR WAGENER: What my clients said is if you go after our people in terms of

prosecution, we will see that your side is also prosecuted.

MR HOFSTATTER: Ah, okay.

MR WAGENER: That's something totally different because that your side of the
conflict also be prosecuted for committing crimes, not for being informers. No, the
informer thing, no, I'm not aware of that. My clients have always been very strict on that

regard. They won't divulge the particulars of informers.

MR HOFSTATTER: Okay.

MR WAGENER: At the TRC or now. And we refused, my clients refused to do it.

And that was not, it was on my advice amongst others. But that is something different.

MR HOFSTATTER: Okay.

MR WAGENER: The threat that you refer to was something else. It was a vague
threat. Again, | repeat myself. What | said is that you can't expect from my clients to merely
sit back and see if they all get prosecuted and the other side of the conflict, there's no

prosecution. Then my clients will see that there isalso prosecutions for that. But the
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prosecution is not for being informers or not. Prosecutions for being a criminal or not and

having committed criminal offenses.

MR HOFSTATTER: And presumably your clients said to you that they have evidence

of these crimes.

MR WAGENER: Yes, but there's lots of evidence. Even you and | know of that

many cases.

MR HOFSTATTER: Yes, like the landmine cases and.

MR WAGENER: It's not a secret. We all know. Yeah, you refer to the landmine
campaign. | mean, we all know that. That would be a sitter for any prosecutor. To
prosecute, | think the majority of NEC members of 1985 has now passed away, but there's
still a number alive. To prosecute them, | think it would be a simple prosecution. It's not a

secret.

MR HOFSTATTER: Okay.

MR WAGENER: It's not my clients, it's not only they who are privy to these facts.
| mean, anyone who has done a bit of research and investigation would come to the same

conclusion.

MR HOFSTATTER: Okay, so we're making a clear distinction here and I'm glad we
raised this because the impression | got, you know, if I'm looking at this from the outside
is that the threat hanging over the ANC politicians was, we will expose the informers in

your midst. But you're saying that was never part of.

MR WAGENER: I'm not aware of. No, Stephan, I'm not aware of that. In fact, as
| say, my clients, the people who acted as handlers for informers, they've always been
very consistent on that. They're not prepared to divulge identity. | mean, we've
been approached a number of times to question and as | said, even that inquiry by

Judge Hefer
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was an effort. And that whole inquiry of his ended in as a what are the right words? A

damp squib. What's the word?

MR HOFSTATTER:  Squib, squib, yes.

MR WAGENER: Yeah, it came to nothing because my clients they just refused to

divulge information regarding the identity of informers.

MR HOFSTATTER: Okay.

MR WAGENER: No, I'm not aware of that. You understand the distinction that I'm

drawing?

MR HOFSTATTER: Yes, no, | do. And it's a very important distinction. It's a difference

between.

MR WAGENER: The other one is for me, as a lawyer, is quite simple to
understand. | think having regard to the basic point of departure of equality before the law.
And as | say, I've been on record for this many times in public, in the media, and even

abroad. I've made this statement.

MR HOFSTATTER: Okay.

MR WAGENER: And | stick to that.

MR HOFSTATTER: Right. Okay. So | suppose flowing from that statement is the
question of, you know, you've been accused of really because you were the defence
attorney for so many people who, you know, were possibly thinking of applying for
amnesty from the former security forces and your recommendation from what |
understand in many instances was do not disclose anything. So that opens the door to
the accusation against you that you were in fact blocking them from telling the truth as a

gatekeeper, | suppose.
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MR WAGENER: No, you are totally wrong. No, many of these people approached
me and asked me whether they should apply for amnesty for certain, operations or actions
and | consulted with many of these people. And in just about every case, | said, yes, go
for amnesty. Go for amnesty, but you must remember if you go for amnesty, you must

speak the truth because there is this qualification of making a full disclosure.
MR HOFSTATTER: Right.

MR WAGENER: No, | would be stupid if | advise my clients, go for amnesty but
don't come with all the truth. | mean, that doesn't make sense because then you put
yourself at risk of having amnesty denied to you. And the whole purpose of applying for

amnesty is to get amnesty.
MR HOFSTATTER: Right. Okay.
MR WAGENER: No, that is totally wrong what you have just said.

MR HOFSTATTER: All right. It's just that so Dr Jobson's recollection of that meeting
was that you had many people come to you with this discussion as you've said, and that

your advice to them was to say nothing, disclose nothing.

MR WAGENER: The scoreboard speaks for itself. The guys who came to me, they

asked for amnesty and 95% or 90, 97% of them got amnesty.
MR HOFSTATTER: Okay.

MR WAGENER: How? | mean.

MR HOFSTATTER: Okay.

MR WAGENER: No, serious. No, Stephan, that can't be right. | mean why would |

say that? I'm on record for advising people to go for amnesty.
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MR HOFSTATTER: Okay.

MR WAGENER: With all the relevant criteria, including having to make a full

disclosure.

MR HOFSTATTER: Okay. So, | mean, so the impression that she got, you're saying
was a misperception on her part that she felt like you were telling people not to disclose

what they knew, to really just keep things to themselves.

MR WAGENER: | don't know what she is referring to. | mean, | can't even think of

examples. What would that be?

MR HOFSTATTER: Yeah, | mean, what she said was, you know, that she related to
you, your message to them was, don't ever disclose what you know. That was her

impression.

MR WAGENER: What | said is, what my message to all my clients was, don't
disclose the identity of informers. | mean that is something else. Yes, that | did say, and
I've said that all along and I still say, but most of my clients, you need not even tell them.
They all know that. This is the golden rule in the world of intelligence that you don't drop

your informers.

MR HOFSTATTER: Right. Although you said it was your advice as well to those that

perhaps were wavering a bit.

MR WAGENER: That is something totally different. That is not, | mean, again, as
I'm saying, the fact of someone being an informer, that's not a crime. | mean, so we're not
hiding a criminal offences in the process if we say we're not prepared to say who the

informers were.

MR HOFSTATTER: Right. Okay.
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MR WAGENER: That's not covering up any crime.

MR HOFSTATTER: Right. Okay. But you certainly didn't ever say to them, don't
disclose what you know about criminal acts or things that were being treated as criminal

acts.

MR WAGENER: No, the opposite is true. When people came to me in the days of
the TRC, my first word would normally be, tell me what's happened that you think you

want to apply for amnesty, but remember, you have to give me all the facts.

MR HOFSTATTER: Right.

MR WAGENER: Because you can't expect to come to the TRC with a half-washed
story and expect amnesty. And if you are refused amnesty, you made a big fool of
yourself. Because now you've put the whole incident or operation or whatever it was right

on the table, and you walk away without amnesty.

MR HOFSTATTER: Right.

MR WAGENER: Then, | mean, you've shot yourself in the foot.

MR HOFSTATTER: Right.

MR WAGENER: So, | said to everyone, remember, | [inaudible] whole truth. But
fortunately, the people that | represented, they knew me for decades and they trusted me.
So, no, | got the full facts. And those facts, in order to get amnesty, all those facts were

put on the table in the TRC process.

MR HOFSTATTER: Right. Okay. So that's an important distinction then. When you
were saying not to disclose something, it was about not disclosing the identity of the

informers. That would be the issue.
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MR WAGENER: Yes. But | mean, that you can talk to people internationally, all
countries of the world dealing with sensitive intelligence. They will all adhere to this

principle as a golden rule. Yeah, otherwise, your own credibility is right out of the window.

MR HOFSTATTER: Yeah. Okay. And you're currently representing some of the

suspects in the Nokuthula Simelane case. Is that correct?

MR WAGENER: Yes, that's right.

MR HOFSTATTER: Okay. All right. Well, we're focusing on the Timol case for this

particular story. So perhaps if you don't mind, | might call you again on the Simelane case.

MR WAGENER: Okay.

MR HOFSTATTER: But at the moment, we're just focusing on Timol, but yeah, we

presumably will be looking at Simelane as well at some point.

MR WAGENER: For what news agency do youwork?

MR WAGENER: It's an article I'm doing with a colleague in Amsterdam, and it's
called De Volkskrant.

MR HOFSTATTER: De Volkskrant. You can find it online. It's a fairly large daily
paper. And in summer, they do longer feature. So, it's normally a just a, yeah, it's a fairly
well-known, big circulation daily newspaper, but they do features in summer. So, we're

going to.

MR WAGENER: So all I'm asking, why I'm asking you and all I'm asking from you
is please, if ever you quote me just quote me correctly, please, because I've embarrassed
in my life many times by journalists who were not prepared to quote you in an honest way
because maybe the answers don't suit their requirements or the drift of the story they're

writing and then they try to bend what you've said. So that all I'm asking of you, please.
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MR HOFSTATTER: Okay. No, | can guarantee that. | mean, what you've, | mean,

that's why | wanted to make the distinction clear.

MR WAGENER: You're taping this conversation.

MR HOFSTATTER: | am, yeah. So, if there's any if there's any discrepancy, it'll be
on, l'll listen to the recording, but | think it's very clear. The issue | really wanted was clarity
on was the informers' issue and you've stated it very clearly. So, | can't see there being

any room, but I'll check the recording if need be.

MR WAGENER: No, you must accept that from the side of the liberation forces,
there's always been huge need to know who were the people were writing in their midst
from low rank to up to very high-ranking people who were in fact informers of the of the

security forces. And one can understand that.

MR HOFSTATTER: Absolutely.

MR WAGENER: One can understand that. | mean, from that side, it's very

understandable that they would like to know.

MR HOFSTATTER: Yes.

MR WAGENER: Because they're sitting around a table and in meetings and, you
know, who can be trusted, who can't be trusted. From where | come from, we never ever

played that game.

MR HOFSTATTER: Okay.

MR WAGENER: Because we said that that would be unethical in the world of

intelligence if you play along those lines.

MR HOFSTATTER: And do you know some of their names?
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MR WAGENER: | do, yes.

MR HOFSTATTER: You do?

MR WAGENER: Yeah, | do.

MR HOFSTATTER: Okay. So that's, something you'll have to take to your grave

because you must know some fascinating names.

MR WAGENER: I'll be taking many things to my grave. You must remember, I'm
a practicing lawyer. So, whenever | consult with people, there's a legal privilege attached
to that situation and that privilege is not the privilege of the lawyer, it is the privilege of the

client. So | can't cross the line. The client can because the privilege belongs to him.

MR HOFSTATTER: And if the client's no longer alive?

MR WAGENER: Well, obviously, then the privilege is still, it's still not my privilege.
| mean, | know there are lawyers who are prepared to write books and things like that on

subject matter that is strictly covered by legal privilege. I'm not prepared to do that.

MR HOFSTATTER: Because we do see books like that these days.

MR WAGENER: I've seen books like that, yes. But | will, I'm not prepared to do it.
I've been asked a few times in my life by people who said why don’t you write a book. We
will assist you in writing a book, that is the way people write books these days. I've never
ever in my life. Because I'm not, prepared to. | mean, my professional integrity is still intact.
That's the one thing that nobody can ever point a finger at me. Through very difficult times
in the history of our country, my professional integrity is still intact, and I'm not prepared

to gamble with that at all.

MR HOFSTATTER: Right. Even if your client's no longeraround?
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MR WAGENER: | assume, | mean, I've been asked many times what happened

between me and person A, person B, person C. And | said, well, | can't tell you.

MR HOFSTATTER: I mean, | may as well also ask what happened between you and
President Mandela and President Mbeki and President P.W. Botha, but.

MR WAGENER: Yes, | can tell you; | could have told you beautiful stories, but,

because of my profession, again, that is covered by legal privilege.
MR HOFSTATTER: Okay.
MR WAGENER: So.

MR HOFSTATTER: But | understand that I've been told that you're related to former

President PW Botha. Is that correct?

MR WAGENER: Related?

MR HOFSTATTER: By family.

MR WAGENER: Are you joking?

MR HOFSTATTER: That's what | was told.
MR WAGENER: Are you joking?

MR HOFSTATTER: No, I'm asking.

MR WAGENER: No, I've heard many stories about my life, but this one says, no.

No, not at all.

MR HOFSTATTER: No relation. Okay.
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MR WAGENER: No, it's actually quite funny. No, seriously, no, it is not correct.

No, I'm not related to any politician that I'm aware of.
MR HOFSTATTER: Right, but you had some interesting discussions with PW Botha.

MR WAGENER: Of course. | mean, it was no secret that | was the lawyer to

someone like President FW de Klerk.
MR HOFSTATTER: Mm.

MR WAGENER: And many people have asked me what was discussed between
the two of you. On many occasions, And | would say, you can ask him you can’t ask me.

And if he's not prepared to tell you, | can'tsay.

MR HOFSTATTER: Right.

MR WAGENER: Because there's a legal obligation on me as a practicing lawyer.
MR HOFSTATTER: Right.

MR WAGENER: To protect that privilege.

MR HOFSTATTER: Okay. So, then it is true to say that you're a gatekeeper for these

truths, but it's not your choice to be anything but a gatekeeper as a lawyer.

MR WAGENER: What exactly, just help me there, what exactly is meant by

gatekeeper?
MR HOFSTATTER: Well, so—

MR WAGENER: What would you understand the term if you say I'm a
gatekeeper? What do you understand by that?
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MR HOFSTATTER: Well, that would be, you know, if there's information that people
have, | suppose it comes down to these families again, you know, people would know
where the bodies are buried and the families want to know, and you you're advising people

not to, you know, disclose the information. | can understand why. You've explained why.

MR WAGENER: On that specific score, | can tell you, | don't know of any bodies.
| mean, Madeleine Fullard has also asked me, you know, that missing persons unit. She's
asked me, can't | assist them with finding a missing body? And | said to her unequivocally,
| don't have any factual knowledge. But if you give me the facts of a certain incident,
maybe | can go to some of my old clients and maybe there can be someone there that

does know where this missing personis.

MR HOFSTATTER: Okay.

MR WAGENER: It's possible. | don't know.

MR HOFSTATTER: Right.

MR WAGENER: But then you have, but then we're back to square one. You have
to create a legal privilege situation for that person to come forward. Otherwise, he will

never, ever come forward.

MR HOFSTATTER: Right.

MR WAGENER: Because the next moment he will be arrested and charged for

murder.

MR HOFSTATTER: Yeah. Yeah. That's fairenough.

MR WAGENER: So, I'm not a gatekeeper in the sense that | know where all the

missing people are and I'm not prepared to say.
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MR HOFSTATTER: Okay.
MR WAGENER: If that is what you mean by gatekeeper, then no, I'm not that.
MR HOFSTATTER: Right.
MR WAGENER: But again, | know many people. | got to meet many people in

security forces. And there may be some of them around there still alive. | don't know who
they are, but hypothetically, there may be some of them who would theoretically know

where missing people are, or the bodies are.

MR HOFSTATTER: Right.

MR WAGENER: And | can approach them if you say to me, go to Captain so or
Colonel so or General so he would tell you, | mean, clearly, | can do that if he's still alive,
because people they know me. I've been their lawyer in many instances, and they trust

me.

MR HOFSTATTER: Right. But if—

MR WAGENER: But if they don't tell me the facts, | don'tknow.

MR HOFSTATTER: Right. Okay.

MRWAGENER: | don't know. | have no personal knowledge if that is what you

mean. So, gatekeeper to me doesn't sound the correct word.

MR HOFSTATTER: Well, | suppose it's also about giving them advice not to disclose
things that's going to open them up to prosecution. | mean, | look, | understand that that's
a logical thing to do, but yeah, | mean, definitely some of the people you know would know
where the bodies are buried or would know certain facts that are of relevance to current

society.
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| was present at a number of situations where they told me where

the bodies were buried and we went there with the TRC people, and they did excavations

were done and the remains were taken from deep down.

MR HOFSTATTER:

MR WAGENER:

MR HOFSTATTER:

MR WAGENER:

MR HOFSTATTER:

MR WAGENER:

Right.

Yes, | was present at a number of those excavations.

Exhumations.

Exhumations, sorry, wrong word

Right.

But | said to them, you have, but those were matters where they

asked for amnesty at the TRC. And | said to them, you will have to make a full disclosure.

And a full disclosure would include telling exactly, if you killed someone, where did you

bury him.

MR HOFSTATTER:

MR WAGENER:

MR HOFSTATTER:

MR WAGENER:

there.

MR HOFSTATTER:

MR WAGENER:

MR HOFSTATTER:

Right.

And they did tell me that.

Right.

And | got the investigation people from the TRC and we went

Right.

And | sat there and | watched them doing the exhumation.

Right. Okay. And was —
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MR WAGENER: So that's not a gatekeeper because | mean, | thought | was

facilitating the process of the whole TRC process.
MR HOFSTATTER: Right.

MR WAGENER: And a number of those family members of some of those

deceased people, they came to me afterwards and they thanked me.
MR HOFSTATTER: Right.
MR WAGENER: Because they got the remains of their loved ones.

MR HOFSTATTER: Right, and was Eugene de Kock one of your clients? | don't, |

just don't recall if he was.

MR WAGENER: No. | did represent him in some matters, but it's in the early, early
days long before the TRC, but in the latter years, he wasn't my client. Not in his criminal
case, not at the TRC.

MR HOFSTATTER: Right.

MR WAGENER: No. | did a few matters way back when | was still in the State

Attorney's office.
MR HOFSTATTER: Right.

MR WAGENER: Where he was he was involved, but those were not that important

stuff. So, | think for all for your purpose, you can accept that | was not representing him.

MR HOFSTATTER: Right, because he also, while he was in prison, as | understand
it, pointed out some of the burial sites.

MR WAGENER: I'm not aware.
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MR HOFSTATTER: Okay.

MR WAGENER: I'm not aware. | think he tried to, but I'm not aware that he did in

fact, but it's possible. I'm not aware of that.

MR HOFSTATTER: Okay. No, it's just something I've heard.

MR WAGENER: It's not impossible that | think, why would he do that when he was
already in prison. | think if he had knowledge of those things, he would have done so at
the TRC in order to get amnesty. | would imagine, but I'm not his lawyer, so | can't speak

on his behalf.

MR HOFSTATTER: Right. Okay. No, | just thought that perhaps that had to do with

why he was released early or something.

MR WAGENER: No, | don't know. I'm not aware of what sites he pointed out. I'm

not aware.

MR HOFSTATTER: Okay.

MR WAGENER: | am aware that | think, I'm not sure where it was given, but | think
there was one, burial site that was pointed out to the missing people unit of Anton
Ackermann and these people, and where allegedly three terrorists were buried, | think
men. Then Anton Ackerman called me once and said they've got a problem because

they've made exhumations, but the remains is one of them is a woman.

MR HOFSTATTER: Oh.

MR WAGENER: Can't we sort of, my clients change the story to say one of the
people that died was a woman. | said, obviously you can't. | mean, you're barking up the
wrong tree here and | think, I'm not sure, but | think that was one of the situations where

de Kock was involved, but I'm not sure.
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MR HOFSTATTER: Could have been. Okay, | can confirm that. All right. Well, thanks,
very much for the chat. | really appreciate it, a lot of this is quite contested, but I think

there's some important distinctions to be made that—

MR WAGENER: That the point. | mean, if you read what interested people have

got to say about this, of course, people come from specific perspectives.
MR HOFSTATTER: Mm.

MR WAGENER: To say what they wish to say. | mean, Dr Jobson and them, they
are very much for victims, but again, they're only for victims from one side of the conflict,
as far as I'm aware. I'm not aware that they've ever represented victims on the other side

of the conflict. So, everything that they do is basically one-sided.
MR HOFSTATTER: Okay.

MR WAGENER: I've seen that. That's life. | assume they're entitled to do that. But
they are quite taken aback when they have a discussion with me and | say, okay, | hear
everything that you say, but let's now have a look at the other side of the coin. And they're

not prepared to do that.

MR HOFSTATTER: And the other side of the coin is that this was a conflict with

crimes committed on both sides.
MR WAGENER: Of course.
MR HOFSTATTER: Okay.

MR WAGENER: | mean let's take an example, the security police didn't decide on
one day let's go and have a go at members of the of the ANC who is conducting certain
undercover operations. | mean certain people, it comes from somewhere. It comes from

somewhere. There's another side. There's another side to all of this.
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MR HOFSTATTER: Okay.

MR WAGENER: | mean, why were people arrested? Why were people, of course,
and I've said that many times in my life, that from the side of the security forces, many

crimes were committed. Many unacceptable things were done. Of course.
MR HOFSTATTER: Excessive force, torture that leads to death.

MR WAGENER: We all know that.

MR HOFSTATTER: Assassinations.

MR WAGENER: Of course. Yes. It's not a secret. But again, if you look at the
perspective of that, very few innocent people were killed, if we take the example of killing,

were Killed by the let's say the security police.
MR HOFSTATTER: Okay.

MR WAGENER: | mean, if you take the example, what's a good example, that

zero-hand grenade incident. You know that? You know about that one?

MR HOFSTATTER: Which one?

MR WAGENER: That's what we call the zero-hand grenade incident.
MR HOFSTATTER: No, I'm not familiar.

MR WAGENER: You can read about that, what they call it the zero-zero hand
grenade. You can read in the record where the security police got evidence of a number
of guys coming to our country. We, my clients used to call them terrorists and they were
going to attack the houses of black policemen, killing those policemen and their families

because they were regarded as collaborators with the with the apartheid regime
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MR HOFSTATTER: Okay.

MR WAGENER: And obviously, that intelligence came to my clients and they said,
well, what are we going to do about this. Because if we now act upon this information that
we got, our very, sensitively placed informant is going to be dead within a week. And his
family will be dead as well. So, what they did is they took the hand grenade, and they

changed the timing mechanism from what is it, eight, nine seconds to zero seconds.
MR HOFSTATTER: Right.

MRWAGENER: And on a specific night there on the East Rand, at an outside the
houses of a number of black policemen, there were explosions where people tried to

throw hand grenades into the into the houses of sleeping policemen, murdering them.
MR HOFSTATTER: Right.

MR WAGENER: What happened is that the hand grenade exploded immediately.
MR HOFSTATTER: Right.

MR WAGENER: And killing, | think there were six or seven guys killed and five or

six ended up with an arm amputated.

MR HOFSTATTER: Right.

MR WAGENER: Now, my clients asked for amnesty for thatincident.
MR HOFSTATTER: Okay.

MR WAGENER: But again, | mean, it's not innocent people who got killed. It's
people who were in the process of killing someone else or trying to kill someone else. It's

not innocent people.
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MR HOFSTATTER: Right.

MR WAGENER: And this is what, that's what I'm saying, if you take all these things
into perspective, I'm not justifying what the security forces did, never have. I'm not
justifying, but all I'm saying is just have a bit of perspective on it, have a bit of perspective

on the two sides, of where the two sides are coming from.

MR HOFSTATTER: Yeah, but you realize—

MR WAGENER: It's not that simple. It's not that simple at all. But again, the
popular media, they very seldom are prepared to go this way because it's not a popular,

it's not a popular route to go for a journalist.

MR HOFSTATTER: Yeah, well, binary narratives are always the curse. But the issue,
| mean, if we're saying it's not simple, we could also take it to another dimension. | mean,
you know, there was a just war and an unjust war. | mean, apartheid was declared a crime
against humanity. It's you know, it's considered unjust and they were fighting a just cause.

So, if you're fighting a just cause, it's not the same as, you know—

MR WAGENER: But is terrorism, is terrorism part of a justcause?

MR HOFSTATTER: Well, that's | mean the ANC—

MR WAGENER: What can you do? What can you do if you say I'm fighting a just,

I'm fighting a just, I'm defending a just cause?

MR HOFSTATTER: Well, the ANC would argue it had no other option. | mean, Nelson

Mandela was authorising the armed struggle.

MR WAGENER: And then my clients will say that they but, exactly, but what my
clients say is the opposite side. They say this is normal terrorism in terms of all definitions

of the concept of terrorism all over the world. It's nothing else but terrorism. Now, as | say,
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those are exactly the two sides of the coin.

MR HOFSTATTER: Right. But what they will argue is that they were fighting for a just
cause. | mean, there was a racially oppressive system that denied people basic rights. |
mean, the most the most basic rights and they were fighting that system and that was a
just fight to be fighting. So, they were reacting against the violence of that system and

they were killed—

MR WAGENER: By committing terrorism against innocent people. You see, these
are you, can cross a line somewhere and whether | mean, you can argue your just cause,
that's what my clients say. You can argue your just cause just to a certain point, but after

that you cross the line. You went too far.

MR HOFSTATTER: Right. | mean, if you're deliberately targeting civilians, but mostly
they were targeting security, | mean, the example you used yourself was policemen. They

went to attack policemen. Members of the security forces.

MR WAGENER: There is so many cases where innocent people were targeted.
It's just not true. If you search, if you do your research, you will you will see that for
yourself. There are hundreds of incidents where totally, totally innocent people were

targeted.

MR HOFSTATTER: Okay, but in this instance with the policemen, they were

members of the security forces.

MR WAGENER: That is, yeah, in that example, yes. In that example, yes. Yes.
And that is why, that is why | said to my clients, you can argue that this was this was this
was self-defence, but | think it was murder. Therefore, | think you have to ask for amnesty.

And they asked for amnesty and they got amnesty.

MR HOFSTATTER: Right. Okay. So that's a—
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MR WAGENER: So that is what I'm saying. I'm not I'm not denying that that was

a crime committed by the security forces. It was murder.

MR HOFSTATTER: Right. Okay.

MR WAGENER: It was murder.

MR HOFSTATTER: But there was murder on both sides, you're saying.

MR WAGENER: That was murder, but I'm not, please, don't misunderstand me.

MR HOFSTATTER: Okay.

MR WAGENER: Those zero hand grenade guys who got killed when they tried to
throw the hand grenades and were killed themselves, from the side of my client, that was

murder.

MR HOFSTATTER: Right. There was no judicial process. They didn't go to court and

get sentenced to death and then got hanged. They were killed without any process.

MR WAGENER: No, they asked for amnesty, and they got amnesty.

MR HOFSTATTER: Right. But I'm saying the people who they killed, it was murder, it

wasn’t a judicial process that they landed up being executed.

MR WAGENER: Yeah, if you want to say that, yes.

MR HOFSTATTER: Right. But you're saying it wasn't innocent people that were
killed, then what about somebody like Ahmed Timol? | mean, he was not planting, he was
not throwing hand grenades or anything. | mean, he had a couple of Communist Party

pamphlets in his boot.

MR WAGENER: Yeah, I'm not that, knowledgeable of the Timol matter. That is an
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early case. | was a youngster then.
MR HOFSTATTER: Yeah.
MR WAGENER: So, and also the matter is pending at present. | assume,

Rodrigues or what is the guy's name, he's got a legal defence or not. I'm not sure about
that. | don't want to discuss the detail of that matter because I'm not involved at all. I've
seen something. But one can assume that he committed suicide. One can assume that
Judge what's his [inaudible] was correct, he was murdered. The trial court will now, |

assume, decide on that. So—

MR HOFSTATTER: Well, the court's decided that it wasn't suicide, so—

MR WAGENER: Yes, but there's many, there's many legal experts debating the
quality of that judgment and the quality of that whole process. That is why I'm saying
there's a there's a criminal court who will now sit as a criminal court and judge whether
this was murder or not and whether this guy is innocent or guilty. | think it would be, | think
we would be pre-judging this issue if we try to take that subject too far now. And in any

event, I'm not in a position to do so.

MR HOFSTATTER: Okay, | mean, that's fair enough, but | suppose I'll just make a
comment to say, you know, you were talking about these were not innocent people who
were Killed, and that's true in the case that you mentioned earlier, but in Timol's case, |
mean, all the facts suggest he was merely caught with some communist pamphlets in his
boot. And then, okay, did he commit suicide or not, the court has now ruled that he did
not commit suicide. You say there are debates around that, but let's say he did not, then
there was an innocent person who was killed. | mean, look, it was against the law at the

time to have communist pamphlets, but he wasn't going around killing people.

MR WAGENER: What | mean by innocent is that, as the law stood at the time, or
what Timol did was he put himself in the category of people drawing the attention of the

security forces. I'm not I'm not referring to that. | say innocent people would be people
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sitting in a Wimpy Bar having a cold drink or sitting in a church or sitting in a pub having
a drink and then get killed for it. With no political connection whatsoever. That is what I'm
trying to say. And there's many instances in the history of our country where people like
that were brutally murdered by the liberation forces. And again, if you go to the acceptable

universal definitions of terrorism, that'sterrorism.

MR HOFSTATTER: Okay.

MR WAGENER: And you can call them freedom fighters, you can call them just
cause, whatever you want to, but if you really go to the facts of that, of many situations,
it's terrorism and nothing else. But again, that is that is the interesting thing about politics,
| assume. That old saying is that one guy's freedom fighter is another guy's terrorist, you

know, you must have heard that many times before.

MR HOFSTATTER: Yeah.

MR WAGENER: And that all depends on where you where you are coming from.

MR HOFSTATTER: Right.

MR WAGENER: Where you're coming from. And of course, there were innocent
people, also killed by the security forces. | mean, that horrible incident of where they sent
the letter bomb and those people, | mean, it's one of the most stupid things that I've ever
heard in my life, where they sent it to that guy called Marius Schoon, you remember that

one?

MR HOFSTATTER: Yeah.

MR WAGENER: And it killed his wife and his little girl. | mean, it's a little girl, | think

she was four or five years old, a small little girl. | mean, of course, it is horrible.

MR HOFSTATTER: And the raids into, you know, into a hut, everyone is killed, three
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of them are children.

MR WAGENER: Yes, no, that's what I'm saying. You can't say there were there
were no innocent people, but all 'm saying is that the operations of the security forces
were, with a very few exceptions, directed at what are, at people that were regarded as

opponents or as members of the liberation forces.

MR HOFSTATTER: Okay.

MR WAGENER: And | don't think the liberation forces can say the same. They
want to say the same, of course, and they've been saying that at times, but | think the

scoreboard shows different.

MR HOFSTATTER: Okay. All right. Well, let me, | mean, as | say, we're starting with
Timol, but we're perhaps looking into other cases, so perhaps we could start looking at
that as well. | mean, you're talking, for example, at the landmine campaign is one example

of the scoreboards looking different, if | understand you correctly.

MR WAGENER: I, just the last thing, are you are you going to write that I'm a
gatekeeper? The word gatekeeper, gatekeeper worries me a bit because, the way |

understand gatekeeper is like defeating the ends of justice kind of thing.

MR HOFSTATTER: Well, what—

MR WAGENER: And if you're going to write that about me, | would object to that.
If you understand the gatekeeper in that kind of thing.

MR HOFSTATTER: Well, what | want plan to write and why | put that to you is that
Dr Jobson said to me at the meeting she had with you, and in fact, she referred to two
meetings or two interactions, perhaps there were many more, | don't know, the other one
related to one of your current, the current case which we weren't really looking at, was

that you, were acting in a way, and | think, let me see here, yes, that's the word she uses,
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as a gatekeeper preventing people from applying for amnesty because you wanted to
keep them from spilling the beans on, you know, more senior people. So that is what she
has told me was her impression from you from those, we only spoke about two incidents,

maybe there were others that that gave her that impression.

MR WAGENER: Then she must give the facts because that can really be correct.

| mean, the facts are clearly right the opposite. That can never, ever, ever be correct.
MR HOFSTATTER: Okay.

MR WAGENER: | don't know where, then she must tell us to what instance is she

referringto.
MR HOFSTATTER: Okay.

MR WAGENER: Because I'm really, | object to that. And again, if that is
understood by the term gatekeeper, that you sort of defeating the ends of justice, | object
to that.

MR HOFSTATTER: Okay. Well—

MR WAGENER: In fact, | would say my track record is basically the opposite. If
you talk to many people, | think it is even in the final report of the TRC, | think they

acknowledged my, the role | played by bringing people to the process.
MR HOFSTATTER: Okay.

MR WAGENER: Encouraging people to come to the process and ask for amnesty
but remembering inthe process you have to you have to make a full disclosure.

MR HOFSTATTER: Yeah. Okay. Well, what I'll do is | will clarify that point with her

and if something hinges on it for our article after I've clarified it with her, I'll call you again
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if that's okay, just to confirm. But at the moment, I'll just clarify that point with her. | mean,
the main point | wanted to clarify with you was this issue of, you know, what we spoke
about at length about whether or not you were advising your clients, preventing your
clients from disclosing informer's names. | suppose that's in a nutshell, and | think we've

covered that and that’s clear.

MR WAGENER: But you understand the reasoning behind that.

MR HOFSTATTER: Yes, yeah. I'm going to, yeah, | understand that clearly. Yes. I'm
just saying that on this gatekeeper question because you're raising it now, I'm not too sure
if it's going to feature in the article, but I'll check with her and then if something does turn

on it in the article, after I've clarified with her, I'll put it to you again. Is that acceptable?

MR WAGENER: Yeah. Okay.

MR HOFSTATTER: Okay, and then, this is a landline. Do you normally just operate

throughthe landline or should | take your—

MR WAGENER: No, | was quite surprised that you called me on my landline.

These days, you know—

MR HOFSTATTER: No one uses landlines anymore.

MR WAGENER: This is a very old house. It's an old holiday house that we stay in
Hermanus, and this is my landline, and we obviously need the landline for internet

purposes. No, people call me on my cellphone.

MR HOFSTATTER: Okay. Good.

MR WAGENER: | was quite surprised when you when you called me on thisline.

MR HOFSTATTER: Right. Okay. Could | get your mobile number and your email
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MR WAGENER:

MR HOFSTATTER:

MR WAGENER:

MR HOFSTATTER:

MR WAGENER:

MR HOFSTATTER:

MR WAGENER:

MR HOFSTATTER:

MR WAGENER:

MR HOFSTATTER:

MR WAGENER:

me on my landline.

MR HOFSTATTER:

MR HOFSTATTER:

MR WAGENER:

MR HOFSTATTER:

41

082.

082.

41.

41.

660.

660.

41.

41.

Yeah.

Okay.

Where did you get my landline? Because very few people phone

From Dr Jobson, who | just spoke to.

Okay.

Yeah, she only had yourlandline.

Okay.
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MR WAGENER: Yeah, this is we stay in Hermanus, and this is the landline

number, but it's been the number of this house for 50 years, | think.

MR HOFSTATTER: Right. Okay.

MR WAGENER: My email address is my name and my surname, Jan\Wagener.
MR HOFSTATTER: Jan—

MR WAGENER: And the digit one.

MR HOFSTATTER: | just want to make sure | have the correct spelling of your

surname. Is it with one A or two A's?

MR WAGENER: WAGENER.

MR HOFSTATTER: N E R. Okay.

MR WAGENER: Yeah.

MR HOFSTATTER: And then—

MR WAGENER: janwagener1@gmail.com.

MR HOFSTATTER: Okay. janwagener1@gmail.com.

MR WAGENER: Yeah, that one is a digit. Yeah.

MR HOFSTATTER: Yeah.

MR WAGENER: Jan Wagener een, janwagener1@gmail.com.

MR HOFSTATTER: Great. Well, thank you so much for yourtime.



43
MR WAGENER: Okay.
MR HOFSTATTER: Appreciate it.
MR WAGENER: Okay, Stephan. Cheers.

MR HOFSTATTER: All right. Take care. Bye.

*duplicated spoken words and phrases were omitted from the transcript.
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HOFSTATTER // WAGENER TELEPHONE INTERVIEW 10 JULY 2020

MR HOFSTATTER:

SPEAKER:

MR HOFSTATTER:

SPEAKER:

MR HOFSTATTER:

MR WAGENER:

MR HOFSTATTER:

MR WAGENER:

MR HOFSTATTER:

MR WAGENER:

MR HOFSTATTER:

Hello, I'd like to speak to Mr Wagener, please.

Can | say who's speaking?

Yes, it's Stephan Hofstatter.

Just hold on a minute, please.

Thank you.

Jan Wagener.

Hi, Mr Wagener. It's Stephan Hofstatter.

Yes.

We spoke a couple of weeks ago, about a month ago.

Yes, | remember.

Yes, we're just busy finalizing our article and | came across

something | wanted to ask you about. Is this a good time?

MR WAGENER:

MR HOFSTATTER:

Yes.

Yeah, so it was actually a book by a German academic called

Ole Bubenzer, | don't know if you recall an interview you did with him. | think he cited it as

2006.

MR WAGENER:

The German guy. Yeah.
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MR HOFSTATTER: Okay.
MR WAGENER: Yeah, the young German guy.
MR HOFSTATTER: | don't know him. I've just found parts of his book which relates
to sort of what I'm researching.
MR WAGENER: He's a nice guy. Very nice guy. Young guy.

MR HOFSTATTER: Okay.

MR WAGENER: Yeah.

MR HOFSTATTER: Is he in South Africa or was he just—

MR WAGENER: Yeah, he was in South Africa for a year or two doing research, |

think for a doctorate.

MR HOFSTATTER: Ah, okay.

MR WAGENER: | think he was at a university in Berlin.

MR HOFSTATTER: Yes, the Humboldt, | think.

MR WAGENER: No, | haven't made contact with him, it must be about 10 years

or what, where are we now. But | remember him. Yeah.

MR HOFSTATTER: Right. Okay. Yeah, so the reason I'm asking about him is he
mentions an interview with you that relates directly to the case we were discussing, when

| phoned you, which is the Chikane case.

MR WAGENER: Yeah.
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MR HOFSTATTER: And, that incident when you know, the PCLU, | think, informed
you that your clients were about to be arrested and the events that unfolded from there,
that you know, you and | discussed. And | just thought it was quite interesting, in his book,
he says that, basically after his discussion with you, the halting of those particular
prosecutions was as a result of a political settlement behind the scenes. And then he goes
on to say that, once you were informed of the imminent arrests, you took immediate steps
to stop this happening, and you interviewed, you intervened at the office of the president,
and you pressed for the suspension of the arrests and that according to you, it was
President Mbeki who then decided that the proceedings should be put on hold. So | just

wanted to check with you that this is accurate, the way he's put it here.

MR WAGENER: I'm just trying to say, as far as | can remember, there was, I'm
putting my mind back in that time frame. As far as | can remember, there was that second
little amnesty process that was sort of envisaged in that directive, and that was in the

process.

MR HOFSTATTER: Yes.

MR WAGENER: Okay and | was aware of that thing, that thing was in the making.

MR HOFSTATTER: Right.

MR WAGENER: And then, and as far as | can remember, in the middle of that, |

was informed that they wanted to arrest my people.

MR HOFSTATTER: Right.

MR WAGENER: My clients, if I'm correct.

MR HOFSTATTER: Okay.

MR WAGENER: | didn't speak to the presidency. | didn't contact the presidency
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myself. | contacted people who apparently did.
MR HOFSTATTER: | see, okay.

MR WAGENER: And said, look, let's stop this. Let's see this other process through

first.

MR HOFSTATTER: Okay.

MR WAGENER: That's how | remember it.
MR HOFSTATTER: Okay, okay.

MR WAGENER: But, as far as | can remember, it was taken up with the
presidency, yes, but not by myself. | never personally made contact with, | know what the

president then was Mbeki.
MR HOFSTATTER: Mbeki, that's right, yeah.
MR WAGENER: | actually, I've never met Mr Mbeki personally.

MR HOFSTATTER: But did you not contact somebody in the presidency to have a
discussion about this? Because according to Bubenzer, he says you intervened at the

office of the presidency.

MR WAGENER: Well, | made contact with the people who | assume did make

contact with the people in the presidency.
MR HOFSTATTER: Oh, | see okay.
MR WAGENER: And that was my assumption.

MR HOFSTATTER: Right, right.
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MR WAGENER: In my earlier days in the old South Africa, | had access to the

office of the presidency. Yes, that's commonknowledge.

MR HOFSTATTER: Mm.

MR WAGENER: Because | was a lawyer for Botha and was very much for De
Klerk.

MR HOFSTATTER: Yes.

MR WAGENER: But, after 1994, | was still in the state attorney's office till the end
of 1995.

MR HOFSTATTER: Okay.

MR WAGENER: | only left at the end of 1995 so in those 18 months, | had some
contact personally with Mr Mandela, but that was not, you know, strictly as a state attorney

because | was still in the state attorney's office then.

MR HOFSTATTER: Right, okay.

MR WAGENER: But once I've left the state attorney's office at the end of 1995,
and the person, the people that | personally knew in the office of the presidency, they were

not there anymore.

MR HOFSTATTER: Right.

MR WAGENER: That was in the old regime. | had contact with the presidency,

you know.

MR HOFSTATTER: Right okay. So | mean in your opinion you contacted people who
you assume contacted President Mbeki. | mean, in your opinion, he must have intervened

then.
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MR WAGENER: It was, because | was told that the arrests won’t proceed.

MR HOFSTATTER: So, | mean, you're saying he's not being inaccurate. | mean, is it

your opinion that the president decided the proceeding should be put on hold?

MR WAGENER: Yes, that it was done at that level. That is the impression that |
got.

MR HOFSTATTER: Okay, okay.

MR WAGENER: But it wasn't me personally, you know what I'm saying. It wasn't

me personally.

MR HOFSTATTER:  Right, right. Okay. Al right.

MR WAGENER: It was all because of that, | think | said to you last time that there

was unfinished business after the TRC.

MR HOFSTATTER: Mm-hmm.

MR WAGENER: And, how should that be dealt with. And you know, things were

certain, certain situations were left hanging in the air.

MR HOFSTATTER: Yes.

MR WAGENER: And that was where there was discussion of that, how can that
be sort of solved or tied up. And that is where the idea came from that's how | understood
it. That's where this idea came from to have a policy directive of the prosecuting authority
to where my people could come to the NPA on a privileged basis and, you know, try to

solve unsolved business.

MR HOFSTATTER: Yes, yes. That was the backdrop, the context of this particular

event.
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MR WAGENER: That is how | remember it, yeah.
MR HOFSTATTER: Right.

MR WAGENER: But again, that thing didn't, we didn't go far because it was taken

to court and the court found it to be unconstitutional and so on.
MR HOFSTATTER: Yes, | remember that. We just, | looked into all of that, yes.
MR WAGENER: Yeah.

MR HOFSTATTER: Okay. Yeah, so | mean, it looks like Bubenzer did quite a lot of

detailed research while he was here, | was just looking through what he wrote.

MR WAGENER: Bubenzer, yes. He was a very thorough guy. He was a young

chap. He was very young but a clever guy.
MR HOFSTATTER: Mm-hmm.

MR WAGENER: And he was very interested in the South African situation. So, he

was around in our country for, I think for, for quite a long time period.
MR HOFSTATTER: Mm-hmm.

MR WAGENER: And he did, you know lots of research. And | think that the book

you're referring to, isn't that basically his doctorate thesis, | think.

MR HOFSTATTER: | think so, yeah. It looks like that. It looks like a thesis turned into

a book. | mean, it was, it is a book, but it's academic.

MR WAGENER: It's a doctorate degree from a university in Berlin or something,

yeah.



10

15

20

MR HOFSTATTER: Right, and then | was also just wondering if you had any
knowledge, I'm trying to fact check something that, a claim that people have made that,
you know, there's a list that they put up, | don't know who put this up, but it's in the South
African History Archives and there's a list of 30, 73 acknowledged deaths of political
detainees from 1963 to 1990. There's a list that gets put up everywhere. Are you familiar
with that list?

MR WAGENER: No.

MR HOFSTATTER: Okay.

MR WAGENER: Is it people that died in detention?

MR HOFSTATTER: Political detainees that died in detention, yes.

MR WAGENER: Have you seen the list? | mean, is it...

MR HOFSTATTER: Yes, it's on the Foundation for Human Rights website and it's on
the TRC. So, the question is that I'm trying to, you know, verify, | suppose, is people are
saying that of the people, of the deaths on that list of that 73, and that includes Timol and
Neil Aggett and, you know, some well-known cases and others which I'm not familiar with.
The claim is being made that none of the security officials involved, or no security officials
involved were prosecuted as a result of any of these deaths and | just wondered if you're

familiar with that at all.

No.

MR HOFSTATTER: It's a bit of a difficult one to verify, but | just wondered if you'd

considered that point before.

MR WAGENER: Whether in fact nobody was ever prosecuted?
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MR HOFSTATTER: Yeah, | mean, most of them were, I'll just look at the list quickly.
You know, almost all of them on this list are either, you know, shot by police, you know,
the official cause given in the inquest, shot by police while trying to escape or suicide by
hanging, like in Timol's case, suicide by jumping out the window. So almost all of them,
and they're either in prison or in police cells. There's a couple of died by natural causes.
So these are all the inquest findings. So presumably if those are the inquest findings, it

means that there was no prosecution of anyone.

MR WAGENER: Yeah, you know how that works. When someone dies of an
unnatural death, they can either do a direct prosecution, you know if the evidence is clear
that someone should be held accountable in terms of criminal law, or if not, then the act

prescribes that there should be an inquest.

MR HOFSTATTER: Yes.

MR WAGENER: And the inquest can be either informal, like the docket only goes
to the magistrate in chambers and the magistrate makes a finding on the papers only or
it can be a formal inquest, you know, a court procedure where the parties come to court
before the magistrate presiding and evidence is led and, you know, cross-examination,
legal representation, the whole thing. And then, you make a finding whether someone
can be held accountable, criminally accountable, and then after that, there would be a

criminal case.

MR HOFSTATTER: Right, as is, as has happened now with Rodrigues.

MR WAGENER: | can't tell you, you know it may or may not not be correct. | can't

quickly remember.

MR HOFSTATTER: Yeah, because what it says is official or alleged cause. So |
guess if they were all official—

MR WAGENER: You're talking about people in detention, because | can
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remember from my days in the state attorney's office, | can remember a case or two
where, but that was during the unrest, you know, during the state of emergency days from
between 1985 and 1990, that, you know, in unrest situations, where people were killed by
the security forces in an unrest situation that got out of hand and there was shots fired
and people died. | can remember there might have been cases in that regard where

policemen and army people were in fact charged, but that's not in detention.

MR HOFSTATTER: Right, these are all indetention.

MR WAGENER: These are people already in detention. They're already arrested

and they're in detention.

MR HOFSTATTER: Correct. Yes, exactly.

MR WAGENER: Yeah. | can't remember. It may be correct because | can't quickly
remember of a case, you know, the first case that | was involved in of this nature was in
1977 when | was a rookie article clerk to my principal who represented the state in the

Biko inquest in Pretoria.

MR HOFSTATTER: Okay.

MR WAGENER: And it was, that was a formal inquest for instance. It was a long
hearing for days and days and at the end the magistrate said that nobody was to be held

criminally accountable for Biko's death.

MR HOFSTATTER: Right.

MR WAGENER: These are situations like that.

MR HOFSTATTER: Yes, exactly. Those are the ones. So, they had drawn up a list of
73 of those.
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MR WAGENER: Well, | assume if someone who had access to records and | think

it's factually correct. | can't really say.

MR HOFSTATTER: Yeah, it's difficult to pin down.

MR WAGENER: | can't really say now. No because | can't remember offhand a

matter where someone died in detention already. Yeah, it may be correct.

MR HOFSTATTER: Okay, and then the other thing | wanted to ask, we spoke briefly
about, you know, whether you'd represented various people and the one person we spoke
about, you said you'd represented, not in a post, TRC case sense, but in a different case
was Eugene de Kock, and I've actually found, | don't know if you're familiar with the

O'Malley archive.

MR WAGENER: Yes.

MR HOFSTATTER: | think you also were interviewed by O'Malley many years ago. |

found there that you—

MR WAGENER: The Irishman who was, he was a professor of law in Boston.

MR HOFSTATTER: Okay.

MR WAGENER: He held a position there at the university in Boston in the USA.
He was an Irishman and he also came to South Africa for some years and he interviewed
people during the whole process of, you know, changing from the old to the new South
Africa. And he conducted very interesting interviews, specifically with people, you know,
he would conduct with the same person three, four, five interviews as things changed, a

very interesting read.

MR HOFSTATTER: Yes.
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MR HOFSTATTER: You can, yeah. If you're interested in the history of that change

in South Africa it is quite a useful source, | think.

MR HOFSTATTER: Yes. I've been looking at those interviews and that's why | came
across yours as well. There's a lot of material there and he seems to record very long
interviews. There's a lot of ground covered and then he comes back to certain points to

clarify. | thought it was pretty informative.

MR WAGENER: Because he was, | think students of history should read that

because, you know, he interviewed people from all sides if | remember correctly.

MR HOFSTATTER: Yes.

MR WAGENER: You know, often people came to South Africa, international
people and they would only interview one side of the conflict and | had some clients at
that time because | said to people, you know, that's not the way to do your research. But

he was quite, O'Malley, he actually spoke to people from all sides.

MR HOFSTATTER: Yes.

MR WAGENER: So, | was, | remember, seeing him and he interviewed me, | think

once or twice and he, you know, he was, he was quite objective.

MR HOFSTATTER: Okay. Yeah. So, what he raised and presumably this was much
closer to the time because when you and | spoke you were trying to recall in what capacity
you had acted for De Kock, and he mentioned that you said to him that you'd actually
defended De Kock for the ambush of a minibus when the occupants were murdered.

MR WAGENER: That's right. That's a Nelspruit case. That's a Nelspruit incident.

That was the one situation where De Kock afterwards did not get amnesty for.

MR HOFSTATTER: Right.
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MR WAGENER: That's the case that he actually spent his years in prison for,
because what happened, and | was mad in that when it came out, later on at the TRC,

when the truth came out, | was very unhappy because they took me for a huge ride there.

MR HOFSTATTER: Mm.

MR WAGENER: They gave a version to me and, you know, I'm an attorney | can't
read minds, often wish that | could, but you know, they gave me a version and | asked the
questions as far as | could in my office, but they stuck to a version and | remember I'm
briefing junior counsel in that matter and we went to court on that and, got a positive result

in terms of the criminalprocedure.

MR HOFSTATTER: Mm-hm.

MR WAGENER: But then some years later, the TRC happened, and he was then
with a different lawyer and then he and other guys, the guys involved in that incident, they

then came forward with the truth, and it was quite a different version.

MR HOFSTATTER: Mm.

MR WAGENER: And | can remember | was not pleased with that at all because
you know for me as a lawyer, | would be disturbed if a client said to me the truth are A, B
and C, but let's go to court and do X, Y and Z. | mean, that is, if that is done, that is
downright stupid for a lawyer to try and do that, you put your whole professional integrity

at stake.

MR HOFSTATTER: Mm-hmm. Yeah, | mean, that's the thing, if somebody lies to

you—

MR WAGENER: But if they lie to you, in hindsight, | must accept that there were

cases where | was taken for a ride.
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MR HOFSTATTER: Yeah, no | was just checking that particular case.

MR WAGENER: The Harms Commission is one.

MR HOFSTATTER: Right.

MR WAGENER: | mean, | was involved in the Harms Commission in 1990.

MR HOFSTATTER: Right.

MR WAGENER: A number of policemen came to me and they under oath gave
evidence and they stuck to their versions and we as lawyers, we had to accept that those
versions and brief through the whole process. And as | say, years later at the TRC, it all

changed, right. 180 degrees.

MR HOFSTATTER: So was that quite a shock to you when you saw these changes?

MR WAGENER: Of course. You see, | always wanted to say that, you know, my
integrity is foremost in my mind and | go to court on what people tell me. Except if it is
clearly impossible, then | would put it to them and, then if they still want to stick to that, |
would walk away. | did that in certain cases but if they stick to a version which is in a
certain sense plausible, | can't compel them to, if | haven't got facts. Yes, there's a number
of cases where | was very much unhappy, you know, | think me and my wife also, my wife
often said to me, | can't believe it, you know, but the Harms Commission is a good

example of that kind of situation.

MR HOFSTATTER: Right.

MR WAGENER: You see what a number of policemen, what evidence they gave

at the Harms Commission.

MR HOFSTATTER: Yeah.
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And then the same guy, what evidence they gave at the TRC at

Right and it's completely different.
It's 180 degrees around.

Yeah. Okay, and | just wanted to make sure, because we'd

spoken about the De Kock case, so | just wanted to double check that. And then the last

one was, I'm trying to, I've been racking my brain. I've been talking to some people who,

you know, studied this type of thing and about people from the former security forces who

actually spent time in jail after '94. So I'm not talking about the cases, you know, like the

Trust Feed massacre guys and the, not the people who managed to get acquitted before

spending time or like your clients, who were, you know, got suspended sentences, but I'm

trying to figure out apart from Eugene De Kock and Ferdi Barnard, offhand, and I'm just

asking you this because you might rememberthis.

MR WAGENER:

MR HOFSTATTER:

MR WAGENER:

MR HOFSTATTER:

forces as a whole.

MR WAGENER:

MR HOFSTATTER:

in jail?

MR WAGENER:

Ferdi Barnard was never, he wasn't a policeman at any stage.

Right, but he was CCB, wasn't he?

Yes.

So he was military. So | mean, I'm just thinking about the security

Yeah, Ferdi Barnard. Yes.

Yeah, apart from the two of them, who else actually spent time

For political offences?



10

15

20

MR HOFSTATTER:

MR WAGENER:

MR HOFSTATTER:

MR WAGENER:

MR HOFSTATTER:

MR WAGENER:

MR HOFSTATTER:

now.

MR WAGENER:

MR HOFSTATTER:

98
16 80

Yes, not you know, unrelated, butfor—

What about that Mitchell guy?

That was pre-'94, the Trust Feed massacreguy.
Yes, in KwaZulu Natal.

Yeah, that was 90—

Was that before 947?

Yes, and then he got amnesty. He's a, yeah, he's quite prominent

| think, he was, yeah, that's right. He got, yeah.

| did look into that. Yeah, it was, I'm really trying to think about,

you know, let's say '94 comes along, then there's the TRC process, then there's all these

issues that we discussed a long time.

MR WAGENER:

| think the case, the Chikane matter where the guys got prison

sentences, but it was suspended sentences. VIok, Van Der Merwe and the other guys.

Yeah, but the sentences were wholly suspended.

MR HOFSTATTER:

Yes, exactly. And you represented Gideon Nieuwoudt and he

also didn't end up spending time in jail.

MR WAGENER:

MR HOFSTATTER:

MR WAGENER:

Yeah, | did not represent Gideon Nieuwoudt initially.

Okay.

He came to me afterwards. He had different lawyers in the
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amnesty process.
MR HOFSTATTER: Right.

MR WAGENER: Those Eastern Cape security policemen, they had other lawyers
there and then they were unsuccessful in a number of amnesty hearings in the Eastern
Cape. You know, the Goniwe matter, the Motherwell matter, the Pebco matter, things like
that. And but after that, some of them came to me and said, you know, they are now in

trouble because amnesty was refused.
MR HOFSTATTER: Right.

MR WAGENER: And then some of them became my clients, including Gideon

Nieuwoudt, yes.

MR HOFSTATTER: But he didn't spend time in jail before he died, did he?
MR WAGENER: No, he was never convicted of anything.

MR HOFSTATTER: Yeah.

MR WAGENER: As far as | can remember. They were convicted in the Motherwell

matter, hey? But—

MR HOFSTATTER: There were convictions, but they, my recollection...
MR WAGENER: Yeah, but the amnesty process intervened.

MR HOFSTATTER: Yes.

MR WAGENER: Yes, that's right.

MR HOFSTATTER: And he was very ill towards the end and he—
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MR WAGENER: | think the short answer is that, no, they didn't spend time

physically in prison or something.

MR HOFSTATTER: So can you think of anyone else apart from De Kock and
Barnard? But perhaps if it comes to you, you could drop me an email or something, but

it's just something that—

MR WAGENER: | can't think of anyone now.

MR HOFSTATTER: At the moment I'm being told that this is a fact. | just want to, I'm
just sounding people out with knowledge who might say, no, you've forgotten about this

person or that person.

MR WAGENER: | can't think of anyone. Nofomela, that was pre-94. | mean, well,

Nofomela, but Nofomela, he was before 1990, before the Harms Commission.

MR HOFSTATTER: Mm.

MR WAGENER: He was in prison. That can be the position. | think you're right.

MR HOFSTATTER: Okay.

MR WAGENER: But | can't remember now anyone spending time in prison. |
assume if you read some literature and statements by people who did their research, |

would assume that can be true.

MR HOFSTATTER: Yeah, I've just, |, so far, nothing has contradicted that so, | just
thought if you might have personal knowledge and say, oh, but you've forgotten about
this case or that case.

MR WAGENER: | can't think, that might also be true. | can't think of anyone now.

If I do remember, but | can't think. And you know, it would be something that one would

82
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remember.
MR HOFSTATTER: Yes.
MR WAGENER: It would be, it would be quite unusual.
MR HOFSTATTER: Exactly.
MR WAGENER: You know, it might very well could be correct.

MR HOFSTATTER: Yeah, okay, well thanks. | just wanted to check those points with

you. So, yeah, that's, what | wanted to double check. So thanks, | appreciate your time.

MR WAGENER: Okay.

MR HOFSTATTER: All right. Thanks very much and have a good weekend.

MR WAGENER: Cheers.

MR HOFSTATTER: Take care. Bye.

*duplicated spoken words and phrases were omitted from the transcript.
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SECRET INTERNAL MEMORANDUM

TO

MS BS MABANDLA, MP
MINISTER FOR JUSTICE AND  CONSTITUTIONAL

DEVELOPMENT

FROM

ADV VP PIKOLI
NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS

SUBJECT

PROSECUTION OF OFFENCES EMANATING FROM
CONFLICTS OF THE PAST: INTERPRETATION OF
PROSECUTION POLICY AND GUIDELINES J

REF NO.

3/2P (PCLU)

DATE

15 FEBRUARY 2007

1. PURPOSE OF MEMORANDUM

The purpose of this memorandum is to—

@)

(b)

inform the Minister about the National Prosecuting Authority's (NPA)
understanding and interpretation of the policy and guidelines relating to
the prosecution of offences emanating from conflicts of the past which

were committed on or before 11 May 1994;
inform the Minister about the problems the NPA is experiencing in the

implementation of this policy and guidelines; and a Q.

02




(b)  propose a way forward.
BACKGROUND INFORMATION

Background relating to initial proposals

On 23 February 2004, a Director-General's Forum, under the chairpersonship of
the former Director-General: Justice and Constitutional Development (Adv Vusi
Pikoli) appointed a Task Team to consider and report on, "the nature of the
‘arrangements that are standard in the normal execution of justice, and which are
accommodated in our legislation' that the NPA and intelligence agencies may

come up with in assisting persons who divulge information relating to offences

committed during the conflicts of the past.".

In its deliberations, the Task Team took cognisance of the fact that in terms of
section 179(1) and (2) of the Constitution, the NPA is an ilndependent
constitutional institution and the National Director has full discretion on whether
a particular prosecution should or should not be instituted. The Task Team's

recommendations should therefore be . consistent with this constitutional

requirement.

In its Report, the Task Team recommended the establishment of a Departmental
Task Team comprising members of the following Departments or institutions:

o The Department of Justice and Constitutional Development

s The Intelligence Agencies (NIA)

o The South African National Defence Force

o The South African Police Service (SAPS)

¢ Correctional Services

s The National Prosecuting Authority

o Office of the President
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It was proposed that the functions of the proposed Task Team should, among

others, be the following:

"(aj ~ Before the institution of any criminal proceedings for an offence
committed during the conflicts of the past, fo consider the advisability of
the institution of such criminal proceedings and make recommendations

to the National Director of Public Prosecutions in this regard,

(b))  To consider applications received from convicted persons alleging that
they had been convicted of political offences committed during the

conflicts of the past and to make recommendations fo—
() the President, through the Minister for Justice and Constitutional

Development, to pardon the alleged offender in terms of section
84¢1)(k) of the Constitution;

(ii)  the Commissioner of Correctional Services regarding the possible
release of the applicant on parole or the conversion of the sentence

to correctional supervision.". (Emphasis added)

Background relating to Amended Prosecution Policy

As the Minister is aware, the abovementioned recommendations were not
implemented, since many held the view that the proposed functions of the Task
Team could be unconstitutional in view of the provisions of section 179 of the
Constitution. Subsequently, Government decided that it was important to deal

with these matters on a uniform basis in terms of a specifically defined

prosecutorial policy and directives.

Therefore, it was proposed that the National Director, with the concurrence of the
Minister, should issue amended Prosecutorial Policy and Directives in terms of
section 179(5)(a) of the Constitution, read with section 21 of the National
Prosecuting Authority Act, 1998 (Act No. 32 of 1998) (NPA Act), and that such
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Policy and Directives should be submitted to Parliament in terms of section 21(2)

of the NPA Act.

Following discussions with all the relevant stakeholders and a submission to
Cabinet, the Prosecution Policy and Directives relating to the prosecution of
offences emanating from conflicts of the past which were committed on or before
11 May 1994 (hereinafter referred to as the "Amended Prosecution Policy"), were
approved and came into operation on 1 December 2005. The Amended

Prosecution Policy was also duly tabled in Parliament and is birding on the

prosecuting authority.
IMPORTANT FEATURES OF AMENDED PROSECUTION POLICY

For purposes of this memorandum, it is important to refer the Minister to the

* under-mentioned features of the Amended Prosecution Policy:'

(2) The Amended Prosecution Policy emanates from and is based on the
statement of President Thabo Mbeki to the National Houses of Parliament
and the Nation, on 15 April 2003, when he gave Government’s response to
the final feport of the Truth and Reconciliation Commission (TRC).

(b)  The President, among others, stated that the question as to the prosecution
or not of persons, who did not take part in the TRC process, is left in the

hands of the National Prosecuting Authority (NPA) as is normal practice.?

(¢)  The President further stated that as part of the normal legal processes and
in the pational interest, the NPA, working with the Intelligence Agencies,
will be accessible to those persons who are prepared fo unearth the truth of
the confticts of the past and who wish to enter into agreements that are

standard in the normal execution of justice and the prosecuting mandate,

and are accommodated in our legislation.?

(d) It is important to note that the President made it clear that—

! Attached hereto as Annexure "A",
2 See paragraph A.1(b) of Appendix A to Amended Prosecution Policy,

3 See paragraph A.1(c) and (d) of Appendix A.
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(i) the decision to be taken by the NPA (whether to prosecute or not)
should be in accordance with the normal legal process;

(i)  in order to reach a well-considered decision, the NPA should
work together with the Intelligence Agencies, which include the
NIA and the SAPS; 4 |

(iii)  the agreements entered into between the NPA and those persons

who are prepared to unearth the truth of the conflicts of the past,

should be in accordance with standard and normal execution of

justice;
(iv) such agreements should be in accordance with the NPA's

prosecution mandate; and
(v)  such agreements should be in accordance with existing legislation.

Furthermore, it is important to note that the Amended Prosecution Policy

expressly states that the prosecuting policy, directives and guidelines are required

to reflect and attach due weight to, among others, the following:

@)

(b)

©

@

The dicta of the Constitutional Court to the effect that the NPA
represents the community and is under an international obligation to

prosecute crimes of apartheid, (See The State v Wouter Basson CCT

30/03.).%
The constitutional obligation on the NPA to exercise its functions without

fear, favour or prejudice (section 179 of the Constitution).

The legal obligations placed on the NPA in terms of its enabling
legislation, in particular the provisions relating to the formulation of
prosecuting criteria and the right of persons affected by decisions of the
NPA to make representations, and for them to be dealt with.

The existing prosecuting policy and general directives or guidelines issued

by the National Director to assist prosecutors in arriving at a decision to

prosecute or not.

4 See paragraph A.2 (h) to (k) of Appendix A.
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In respect of procedural arrangements, which must be adhered to in the
prosecution process, the Amended Prosecution Policy provides, among others, in
particular that—

(@)  the Priority Crimes Litigation Unit (PCLU) in the Office of the National
Director shall be responsible for overseeing investigations and instituting
prosecutions in all such matters;

(b)  the PCLU "shall be assisted in the execution of its duties" by a senior

designated official from the following State depariments or other

components of the NPA.;

(i)  The National Intelligence Agency.

(i)  The Detective Division of the South African Police Service.
(iiiy  The Department of Justice & Constitutional Development.

(iv)  The Directorate of Special Operations.

From the above, it is clear that in relation to the relevant offences—
(a)  the decision whether to prosecute or not vests in the prosecuting authority
and in terms of the Amended Prosecution Policy, in particular, the

National Director;
(b)  such decision must be exercised in accordance with the Constitution and

: existing legislation;
i ()  the abovementioned State Departments only have a role to play insofar as
they must assist the NPA in the investigation process and the gathering of

information so as to assist the NPA in reaching a well-considered decision

whether to prosecute or not,

4. PROBLEMS RELATING TO IMPLEMENTATION OF AMENDED
PROSECUTION POLICY

4.1 Since the coming into operation of the Amended Prosecution Policy, the NPA has
experienced various problems relating to the implementation thereof. These

problems are hindering and obstructing the NPA in fulfilling its constitutional
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mandate, namely, to institute criminal proceedings without fear, favour or
prejudice. On the one hand, the NPA is experiencing problems investigating cases
to ascertain whether there is sufficient and admissible evidence to provide a
reasonable prospect of a successful prosecution, since the SAPS and NIA had not
made dedicated members available to assist the NPA in this regard., This was
subsequently dealt with by the setting up of a "Task Team". On the other, the NPA
is now experiencing problems relating to the interpretation of the role of the other
State Departments in the process. As indicated hereunder, it seems as if the SAPS

and NIA hold the view that the proposals relating to the original proposed Task

Team (that were rejected by Government), must be implemented and that such Task

Team should play a role in the decision-making process.

4.2 During the middle of 2006, a meeting was held at the Office of the Presidency to
attend to the abovementioned problems. The National Commissioner, the
National Director, the Directors-General of Justice and NIA, and Mr Jafta of the
Presidency, attended this meeting. It was agreed that a Working Committee
should be established. This recommendation was taken to the Ministers in the
- Cluster. At a subsequent meeting attended by the Minister for Safety and Security,
the Minister of Social Development and Minister Thoko Didiza (as Acting
Minister for Justice and Constitutional Development), it was agreed that such

Working Committee (now referred to as a Task Team), should be established to

assist the NPA.

43  Following the above agreement, the National Director called a meeting at the
Office of the NPA. The Heads of Department as well as representatives of all
relevant State Departments to serve on the Task Team were invited. All

Departments were represented at this meeting. At this meeting—
(a)  the terms of reference of the Task Team were explained and agreed to;
(b) it was agreed that Dr Silas Ramaite (Deputy National Director of Public

Prosecutions) would chair the meetings of the Task Team.

&
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Furthermore, on an issue raised by the representative of NIA, the National
Director was explicit in explaining that the mandate of the Task Team would not
entail making any recommendations on a decision whether to prosecute or not to
prosecute and that the National Director would not be dependent on receiving
such a recommendation before he could make a decision. The Task Team should
be responsible for overseeing that the NPA obtain the necessary information or to
give inputs so as to assist and enable the National Director to reach a well-
considered decision whether to institute criminal proceedings or not. Furthermore,

the Task Team should deal with all relevant matters identified by the PCLU and
the SAPS.

Subsequently, on 6 December 2006, the Office of the PCLU received the e-mail
marked "B" from Dr PC Jacobs of the SAPS. Furthermore, the National Director
received letters from the National Commissioner and the Director-General: NIA,
dated 6 February 2007 and 8 February 2007, respectively. (Attached hereto as

Annexures "C" and D", respectively)

According to Dr Jacobs, his understanding is that the Task Team must submit a
final recommendation to a Committee of Directors-General in respect of each
case. He also points out that the National Commissioner is of the view that this
procedure should be followed in respect of each investigation that has been

finalised. However, he does not elaborate on the role of the Committee of

Directors-General,

In his letter dated 6 February 2007, the National Commissioner points out that he
has been briefed regarding the meeting of the "Task Team set up in terms of the
Cabinet guidelines on the outstanding Truth and Reconciliation Commission
(TRC) matters". According to the National Commissioner his understanding is
that the officials designated on the Task Team "will provide recommendations to
the Directors-General who will, as a collective, advise the National Prosecuting

Authority as the decision maker of prosecutions". The Director-General: NIA
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indicates that he had a discussion with his representative on the Task Team and he

received a copy of the National Commissioner's letter. He concurs with the views

of the National Commissioner.

In the first instance, it is important to note that as far as the NPA is concerned,
this Task Team was not set up in terms of the Amended Prosecution Policy,
which include the guidelines on TRC matters, but in terms of internal agreement
between the relevant stakeholders. Furthermore, the NPA is not aware of any
agreement or arrangement in terms of which the Task Team must submit a report
2 to a Committee of Directors-General and which Committee must advise the NPA
3 regarding prosecution decisions. Reading the e-mail of Dr Jacobs and the letter of
the National Commissioner in context, it seems as if the above process is a
proposal by the National Commissioner and not an agreement reached by the

Task Team. For example, Dr Jacobs points out that—

e the National Commissioner is of the opinion that it must be established

what disclosures were made...";

o "the National Commissioner is of the opinion that such process need to be

followed in each case...".
{ In the same vein, the National Commissioner writes as follows:

o "I have insisted that the complainant be consulted .,.on the basis that the

Directors-General will have a opportunity to provide input before a decision

on _prosecution is taken.".

e "In my view a comprehensive report...should be discussed by the Directors-

General".
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o "Although I do not insist on a meeting of the Directors-General after each
meeting of our officials, I deem it necessary that the substantive reports and
recommendations of the officials should be discussed by the Directors-

General before a decision is made.". (Emphasis added)

The NPA cannot agree to the above proposal. The effect thereof might be that the
National Director would be obliged (as is suggested by the National
Commissioner) to wait for the finalisation of the proposed process before he may
make a decision whether to prosecute or not, If the Task Team or the Committee
of Directors-General, in- spite of a "reasonable prospect of a successful
prosecution”, unnecessarily delays the process, the National Director would be
prevenied from complying with the prosecuting authority's constitutional

obligation. Therefore, such a process would be unconstitutional,

CONCLUSION AND WAY FORWARD

There is clearly a misunderstanding regardixig the role of the Task Team and the
role of the relevant State Departments referred to in the Amended Prosecution
Policy. In accordance with the approved Amended Prosecution Policy®, the NPA
is of the view that the duty of the Task Team or the relevant State Departments is

to assist the NPA "in the execution of its duties". However, nothing prevents such

a Task Team or Departments (whether individually or collectively) to make
recommendations to the National Director, provided that the National Director
should never be in a position where his constitutional duty is dependent on the

recommendation of such a Task Team or relevant Department. Such a procedure

would be unconstitutional.

* See paragraph B.6 of Appendix A. 9
Ak
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I have now reached a point where I honestly believe that there is improper
interference with my work and that I am hindered and/or obstructed from carrying

out my functions on this particular matter, Legally I have reached a dead end.

It would appear that there is a general expectation on the part of the Department
of Justice and Constitutional Development, SAPS and NIA that there will be no

prosecutions and that I must play along. My conscience and oath of office that I

took, does not allow that.

Based on the above, I cannot proceed further with these TRC matters in
accordance with the "normal legal processes” and "prosecuting mandate' of
the NPA, as originally envisaged by Government. Therefore, and in view of the

fact that the NPA prosecutes on behalf of the State, I am awaiting Government's

direction on this matter,

© .
\'?»M \©302 ) 0o

[
Adv VP Pikoli
National Director of

Public Prosecutions

Ms BS Mabandla, MP
Minister for Justice and

Constitutional Development
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REFORY: AMNESTY TASK TEAM

Background

A Dwector-General's Forum, under the charpersonship of the Director-
General Justice and Const:tutional Devalopment on 23 February 2004,

appointed a Task Team to consider and report on the following

".

ra

Consicleralion of the naturz of the ‘amangements that are
standard in the normal execution ¢f justice, and which are
accomrnodated in our legislation’ that the NPA and intelligence
agencies may come up with in assisting persons who divulge
infarmation relating to offerices committed during the corflicts of
the past.

Cansideraticn of a process of amnasty on the basis of full
disclosura of the offence committed during the conflicts of the
past

Bearing the above-meniioned in mind, whether legisiative

enactments ars required "

The Task Team comprisgs the foliowing members:

Deon Rudman (Chairperson):  Department of Justice and Constitu

tional Development

Yvonne Mabule : National Intelligence Agency
Vincent Mogoticane National Intelligence Agency
Gerhard Nel National Prosecuting Authority
Lungisa Dyosi National Prosecuting Authority
Ray Lalla South African Police Service
Joy Rathebe Department of Defence

The Task Team was requested to submit its report to the Director-

General’s Forum by close of business on 1 March 2004. The Task

Team met for the first ime on 26 February 2004 and again on 1 March

Secret
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2004. Commissioner Ray Lalla could unfortunatety not attend the first
meeting. He did, however, submit his proposals to the Task Team for

its consideration.
Terms of reference

At the outset the Task Team discussed its terms of reference in detall,
It came to the conclusion that it had lo perform its task within the
framework laid down by the President in his statement to the National
Houses of Parliament and the Nation on the occasion of the Tabling of
the Report of the Truth and Reconciliation Commission on 15 April
2003. The President provided the following guidelines:

(a8)  There shall be no general amnesty, because it would fly in the
face of the TRC process and detract from the principle of
accountability which is vital, not only in dealing with the past, but
also in the creation of a new ethos within our society

[

(b)  Yet we also have to deal with the reality that many of the
participants im the conflicts of the past did not take part in the
TRC process. Among these are—

« individuals who were misled by their leadership to treat the
process with disdain;

s olhers who calculated that they would not be found out,
either due to poor TRC investigations or what they believed
and still believe is too complex a web of concealment for
anyone {o unravel;

e others wha expected the political Jeadership of the state
instiiutions to which they belonged to provide the overall
context against which they could present thelr cases, which

did not happen.
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“Government is of the firm conviction that we cannot
resolve this maiter by setfting up yet another amnesty
process, which in effect would mean suspending
constitutional rights of those wha were at the receiving end

of gross human right violations.",

"We have therefore left this matter in the hands of the National
Directorate of Public Prosecutions, for it to pursue any cases
that, as is normal practice, it believes deserve prosecution and

can be prosecuted. This work is continuing. .

"However, as part of this process and in the national
interest, the National Directorate of Public Prosecutions,
working with our intelligence agencies, will leave its doors
open for those who are prepared to divulge information at
their disposai and to co-operate in unearthing the truth, for
them to enter into arrangements that are standard in the
normal execution of justice, and which are accommodated

in our legislation.".

v
"This is not a desire for vengeance; nor would it compromise the
rights of citizens who may wish to seek jiistice in our courts.".

"It is critically important thai, as a govemment, we shouid
continue ta establish the truth about netwarks that operated
against the peaple. This is an obligation that attaches to the
nation's security today, for, some of these networks still pose a
real or latent danger against cur democracy. In some instances,

caches of arms have been retained which lend themselves to

employment in criminal activity "

"This approach leaves open the possibility for individual citizens
to take up any grievance related to human rights violations with

the courts.”
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"Thirdly, in each instance where any legal arrangements are
entered Into between the NDPP and particular perpetrators
as proposed above, the involvement of the victims will be

crucial in determining the appropriate course of action.".

"Relevant Departments are examining the practical modalities of
dealing with this matter; and they will also establish whether

specffic legislation is required in this regard.".

"The Natianal Directorate of Public Prosecutions and relevant
Departments will be requested to deal with matters relating to
people who ware unaccounted far, past mortem records and
policy with regard to burials of unidentified persons. We would
like to encourage all persons who might have any knowledge of
people still unaccounted for to approach the National Directorate
of Pubfic Prosecutions, the South African Police Service and

other relevant departments.".

Paragraph 1 of the Task Team's terms of reference relates directly to
the abovementiongd framework determined by the President.
Paragraphs 2 and 3 were added to the Task Team's terms of reference
in order to enable it to pursue afternative routes in order to address the
concerns expressed by the President should the Task Team deem it

necessary.

Discussion

In its deliberations the Task Team also took cognisance of the following

factors:

(a)

In terms of section 179(1) and (2) of the Constitution the
National Prosecuting Authority (NPA) is an independent
constitutional institution and the National Director of Public
Prosecutions (NDPP) has full discretion on whether a particular
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prosecution should or should not be instituted The Task Team's

recomimendations should therefore be cansistent with this

constitutional requirement

(b)  Any recommendations relating to the granting or refusing of
amnesty should be in line wilh the TRC process which was
constitutionally entrenched as a trade-off between the
individual's right to seek justice in a court of law, on the one
hand, and the imperatives of reconciliation and reparation, on

the other.
Ad paragraph 1 of terms of reference

in order to give effect to the "arrangements” contemplated in the
President's statement as reflected in paragraph 1 of the Task Team's
terms of reference, it is recommended that a Departmental Task Team
be appointed compnsing members of the following Departments or
institutions:

¢ The Department of Justice and Constitutional Development

« The Intelligence Agencies

» The Sauth African National Defence Force

»  The South African Police Service

« Correctional Services

« The National Prosecuting Authority

« Office of the President

The functions of the proposed Task Team should be the following:

(a)  Before the institution of any criminal proceedings for an offence
committed during the conflicts of the pasl, to consider the
advisability of the institution of such crimina!l proceedings and
make recommendations to the National Direcior of Public

Prosecutions in this regard
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To consider applications received from convicted persons
alleging that they had been convicted of political offences
committed during the conflicts of the past and to make

recommendations to—

(i) the President, through the Minister for Justice and
Constitutional Development, fo pardon the alleged
offender in terms of section 84(1)(k) of the Constitution;

()  the Commissioner of Correctional Services regarding the
possible release of the applicant on parcle or the
conversion of the sertence fo correctional supervision.

To—

» receive information or representations from victims,
perpetrators, legal representatives or any other person or
institution regarding any specific matter;
gather intelligence information;
investigate the matter;

consult victims.
To consider the following factors when carrying out its mandate:

(0] The general criteria governing a decision to prosecute as
determined by the NDPP in the Palicy Manual attached

hereto as Annexure "A".

(i) The following specific criteria:
o Whether the alleged offence is associated with a
political objective commilted in the ctourse of the

conflicts of the past.
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o Whether a prosecution can be insbiuled on the
sirength of adequate evidence,

o Whether the case, geographically and politically,
reflects the aims and objectives set out in the
Promotion of National Urity and Reconciliation,
19985(Act 34 of 1995), and is not in conflict with the
requirements of objectivity in prosecutions specified in
the Constitution.

o Whether the offence in question is serious

o Whether the il health of or other humanitarian
consideration relating to the accused may justify the
non-prosecution of the case

o Whether the prosecution will lead to the traumatisation
of victims and conflicts in areas where reconciliation
has already taken place.

o The degree of co-aperation on the part of the alleged
offender.

o The credibility of the alleged offender.

o The alleged offenders sensitivity to the need for
restitution.

o The alleged offendar’s further endeavours io expose
possible further clandestine operatlions during the past
years of conflict

o The degree of remorse shown by the alleged offender

and his or her attitude towards reconciliation

The degree of indoctipation to which the alleged

c

offender was subjected

o The extent to which the alleged offender carried out
instructions or perceived instructions.

o The disclosure of organisalions/individuals,  any,
under whose instructions the =zlleged offender

operated,
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a The alleged offender's rale during the TRC process —
co-operation, full disclosure and assisting the process
in general (if relevant)

o Renunciation of vialence and willingness to abide by
the Constitution on the part of the alleged offender.

o Whether the alleged offender fully disclosed the
alleged offences.

o The views of the NFA.

o If the accused is in custody, the views of the presiding
judge or magistrate.

o Any other criteria for deciding whether a political
offence was committed as set out in the TRC Act.

o Any further criferia, which the Task Team might deem

necessary.

To consider—

(0

0)

(iil)

the provisions of section 105A of the Criminal Procedure Act,
1977(Act 51 of 1977), relating fo plea and sentence agreements
and the dirdctives issued by the NDPP in terms of section
105A(11) of the said Act;

the provisions of sections 7 of the Criminal Procedure Act
relating to the issuing of a nolle prosequi certificate and the right
of a private person to institute criminal proceedings in terms of

the section 8 of the said Act;

the provisions of section 18 of the Criminal Procedure Act
relating to the lapsing of the right to mstitute a prosecution for
any offence after the expiration of a peried of 20 years from the
time when the offence was commitied, other than the offences
of murder; treason committed when the Republic is in a state of
war; robbery, if aggravating circumstances were present,
kidnapping: child stealing; rape; or the crime of genccide, crimes
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against humanity and war crimes, as contemplated in section 4
of the Implementation of the Rome Statute of the International
Criminal Caurt Act, 2002;

the possibility of diversion in the case of juvenile offenders;
possible arrangements settling the matter out of court;

the provisions of section 204(2) of the Criminal Procedure Act
relating to the discharge of the alleged offender from

prosecution far the alleged offence if such offender testified as a

state witness and answered all questions frankly and haonestly.

If the above proposals are acceptable, i is recornmended that the

President announces the proposed process and invites full participation

by those who may benefit from the process.

The Task Team realises that the proposed process will have the

following shortcomings/concerns:

(a)

(b)

(c)

2

A possible neghtion of the constitutional rights of victims, the

public at large and alleged offenders.
The possibility of the institution of private prosecutions.

The absence of any guarantee that alleged offenders will not be
prosecuted. This might mean that they will be reluctant fo
approach the Task Team and make full disclosure. The
concems relating to persons who have disappeared, the ams

caches that have not yet been discovered and the Kwazulu-

Natal problem will not be solved
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(d)  Publla percsption regsrding the paricipation in a furiher
amnesty process by the secrity servites as {fie publie may
regard them gs petpatrators in tha eonilicts of the past,

Ad paragraph 2 of ferms of rofsrence

The Task Team is of the visw that tha anly way to addrss the abova
concems adequately would be fo srovids for a further amnesty process
simifar to that of the TRC process, Thiz possibllity elfefted much debats
within the Task Team. On the one hand, there wara thoss who rejeciled
this possibifity out of hand. They arued that such & process woul
undermine and distredit the TRC process, further undemine tha
racongliistion process and net necessarlly achisve the desired
obfectives. They afgued that there fs ho reason why offenders who
previously refused fo parishate in the TRC procsse will now 8l of a
suddan decide otfierwise, Some members of fhe Task Team, however,
plscad emphasia en the noed to create & further effective opportunity
for full dissiogbre in order o mrdress the conesma rferred to in
paragraph 3.2.4(c} dbove. They argued thet & substan(ial number of
those individuals whe were in the past misled by thelr leadarship end
athers who expesied thalr peliical leadership. to pravide e overal
oontext against which they could present thelr casss, may make uss of

a further amnsaty process,

In the light of the views axpressed by the President rogarding o further
amnesty process, the Task Team decided ast to make a
recommendztion In (his regard and {o leave this decislon In tha hands
of Government. Should Government, however, decids to proceed with
such a further protess, a draft Indemnity Bl lo aftsehed 28 Annexure

"B" for consideration,

Ad paragraph 3 of terms of refarenca
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The recommendations under paragraph 1 of the terms of reference do
not require any legislation. Should Government, however, decida on a
further amnesty process as discussed in paragraph 3.3, legislation will
be required since the mechanisms and procedures of the TRC Act
have run their course and can no longer be applied. If it is decided to
follow the latter route, an amendment of the Constitution is also
proposed in order to enable such legisfation being adopted and to pass

muster in the Constitutional Court.
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FURTHER REYVORT: AMNESTY TASK TEAM

Background Infermation

On 3 Merch 2004 the Ammesty Task Team submitted a Report to a Heads of
Department Forum for consideration.

The Heads of Depariment discussed the Report with members of the Task Team,
whereafter they deliberated the Task Team's proposals and recommendations in
camera. Following these dcliberations, the Heads of Department indicated that they
prefer the Task Team's recommendations relating to the establishment of a
Departmental Task Team (hereinafter referred to as Option 1). Thcy, however,
requested the Task Team to give furiher consideration to the following aspects
relating to Option 1:

(a)  Parallel structures in order to assist the proposed Departmental Task Team, are
not acceptable. In performing its functions the proposed Task Team must
make use of existing structures,

(b)  Consider whether there is a way in which private prosecution and civil
litigation can be eliminated if tho National Director of Public Prosecutions
decides not to prosecute? Investigate the possibility and desirability of
legislation, if required.

()  The proposed Task Team should work under the direct supervision of an Inter-
Ministerial Commiltee.

(d) It is important that the proposod Task Team, the Inter-Ministerial Committee
and the Nationul Director, in performing their functions and reaching
decisions, should take national interest into account.

(e) Advise the Forum on whether a person who is aggrieved by a decision of the
National Director may approach the Intemational Criminal Court.

Advise the Forumn on a time line for the completion of the work of the
p
proposed Task Team. Twelve months was mentioned as a possibility.

Discussion
The establishinent of a Departmental Task Team

Before discussing the above aspects, the Task Team once again considered the
question whether legislation is required to establish the proposed Departmental Task
Team. The Task Team mot with two senior State Law Advisers of the Office of the
Chief State Law Adviser, They confitmned the Task Team's conclusion m paragiaph
3.4 of its Report, namely, that the recommendations pertaining to the establishment of
& Departmental Task Team is an adminishative process and does not tequire any
legislation. They, however, recommended that the process and the establishinent of
the proposed Task Team be put into writing and suggested that the parties commit

.
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themselves to the process in a Memorandum of Understanding. The Task Tcam
supports this proposal of the State Law Advisers

Ad paragraph 1.2(a): The involvenent of existing structures

The Task Team supports this proposal of the Forum. However, in order to ensure the
effective cooperation of such existing structures it is important that the existing
structures, prior to the implementation of the proposed structure, commit themselves
and give their full support aud cooperation to the proposed process, It is proposed that
such existing structures should be parties to the Memorandum of Understanding
contemplated in paragiaph 2.1 supra.

Ad paragraph 1.2(b): Consider the possibility and desirability of eliminating
private prosecution and civil litigation in cases of no prosecution

The question whether it is possible or desirable to climinate private prosecution and
civil litigation elicited much debatc within the Task Team. The Task Team obtained a
written legal opinion from Adv JH Bruwer (attached hereto as Annexure “A") and
also discussed the question with the two State Law Advisers referred to in paragraph
2.1 above. They are all in agreemnent that any legislation eliminating private
prosecution and civil litigation will at least affect a person’s right to equality (section
9(1) of the Coustitution) and the right of access to courts (section 34). They also
indicated that it is doubtful whether the motivation for such legislation would meet
the requirements of section 36 (limitation clause) of the Constitution, and in case of
the enactment of such legislation, an amendment of the Constitution would be
required.

The Stale Law Advisers referred to in paragraph 2,1 above, indicaled that they would
advise against the enactment of any funther legislation, since it would limit the rights
of the victims or other interested parties. They further agreed with the Task Team that
the proposed legislation, eliminating private prosecution and civil litigation, might be
seen as a further amnesty process, which would be inconsistent with the Heads of the
Department's view that Option 2 (a further amnesty process) is not an option at all.

In the final instance we wish to draw the Forum's attention to an article in Rapport of
7 March 2004 relating to the question of amnesty. During an interview with
Archbishop Desmond Tutu, he expressed the view that every person who has not
received ammesty through the TRC-process may be prosecuted and any new
agreement to stop prosecutions is undesirable, since it will, among others, have the
effect of negating the amnesty process of the TRC.

In the light of the above, the Task Team is of the view that private prosecution and
civil litigation can only be eliminated by way of legislation and a Constitutional
amendment. The Task Team is of the view that such a step would not be desirable.

Ad paragraph 2.1(c): The establishment of an Inter-Ministerial Committee
The Task Team supports this proposal. However, it wishes to point out that the Statc

Law Advisers are of the view that the establishment of such a further strugture may
constitute a cumbersome process and increase the possibility of gonflicting views
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between the various role-players and structures. Furthermore, they pointed out that the
process might be seen as an attempt by the Government to put undue pressure on the
National Director of Public Prosecutions in reaching an independent decision.

Ad paragraph 2.1(d): National interest should be the paramount objective
The Task Team wholeheartedly agrees with this viewpoint of the Forum,
Ad paragraph 2.1(e): The involvement of the International Criminal Court

This question was also referred to Adv JH Bruwer for his advice. In paragraph 3 of
Annexure “A” he comes to the conclusion that, taking into account the provisions of
section 5(1), read with section 5(6) and the definitions of the relevant crines of the
Rome Statute of the International Criminal Court Act, 2002(Act No. 27 of 2002), “it
is not inconceivable that a complainant who is prohibited by legislation contemplated
in paragraph I(a) from instituting a private prosecution in the national court may
approach the International Criminal Court for relief”. The Task Team agiees with this
viewpoint.

Ad paragraph 2.1(e): Sctting a time line for the Task Team to complete its work

The Task Team is hesitant to propose a specific time line at the stage when the
process is to be announced. The setting of a time line in respect of the TRC process
led to expeclations and the subsequent extension of the TRC process, although
justified and unavoidable, led to fierce criticism, It is proposed that the President
should rather indicate thatit is expected that the Task Team will finalise its work
within a specified period and that such period will be determined taking into account
the extent to which iis objectives are achieved,
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APPENDIX A

PROSECUTING POLICY AND DIRECTIVES RELATING TO THE PROSECUTION OF
OFFENCES EMANATING FROM CONFLICTS OF THE PAST AND WHICH WERE COMMITTED
ON OR BEFORE 11 MAY 1994

A. INTRODUCTION

1. In his statement to the National Houses of Parliament and the Nation, on 15 April 2003,
President Thabo Mbeki, among others, gave Government's response to the final report of
the Truth and Reconciliation Commission (TRC). The essential features of the response for
the purpose of this new policy, are the following:

(a) It was recognized that not all persons who qualified for amnesty availed
themselves of the TRC process, for a variety of reasons, ranging from incorrect
advice (legally or politically) or undue influence to a deliberate rejection of the
process.

(b) A continuation of the amnesty process of the TRC cannot be considered as this
would constitute an infringement of the Constitution, especially as it would amount
to a suspension of victims' rights and would fly in the face of the objectives of the
TRC process. The question as to the prosecution or not of persons, who did not
take part in the TRC process, is left in the hands of the National Prosecuting
Authority (NPA) as is normal practice.

(c) As part of the normal legal processes and in the national interest, the NPA,
working with the Intelligence Agencies, will be accessible to those persons who are
prepared to unearthing the truth of the conflicts of the past and who wish to enter
into agreements that are standard in the normal execution of justice and the
prosecuting mandate, and are accommaodated in our legislation.

(d) Therefore, persons who had committed crimes, before 11 May 1994, which
emanate from conflicts of the past, could enter into agreements with the
prosecuting authority in accordance with existing legislation. This was stated in the
context of the recognition of the need to gain a full understanding of the networks
which operated at the relevant time since, in certain instances, these networks still
operated and posed a threat to current security. Particular reference was made to
un-recovered arms caches.

2. In view of the above, prosecuting policy, directives and guidelines are required to reflect
and attach due weight to the following:

(a) The Human Rights culture which underscores the Constitution and the status
accorded to victims in terms of the TRC and other legislation.

{(b) The constitutional right to life.
(c) The non-prescriptivity of the crime of murder.

(d) The recognition that the process of transformation to democracy recognized the
need to create a mechanism where persons who had committed politically
motivated crimes, linked to the conflicts of the past, could receive indemnity or
amnesty from prosecution.

(e) The dicta of the Constitutional Court justifying the constitutionality of the above
process, inter alia, on the basis that it did not absolutely deprive victims of the right
to prosecution in cases where amnesty had been refused. (See Azanian Peoples
Organisation v The President of the RSA, 1996 (8) BCLR 1015 CC).

() The recommendation by the TRC that the NPA should consider prosecutions for
persons who failed to apply for amnesty or who were refused amnesty.



130
635

(9) Government's response to the final Report of the TRC as set out in paragraphs
1(a) to (d) above.

(h) The dicta of the Constitutional Court to the effect that the NPA represents the
community and is under an international obligation to prosecute crimes of
apartheid. (See The State v Wouter Basson CCT 30/03.).

(i) The constitutional obligation on the NPA to exercise its functions without fear,
favour or prejudice (section 179 of the Constitution).

1)) The legal obligations pltaced on the NPA in terms of its enabling legislation, in
particular the provisions relating to the formulation of prosecuting criteria and the
right of persons affected by decisions of the NPA to make representations, and for
them to be dealt with.

(k) The existing prosecuting policy and general directives or guidelines issued by the
National Director of Public Prosecutions (NDPP) to assist prosecutors in arriving at
a decision to prosecute or not.

() The terms and conditions under which the Amnesty Committee of the TRC could
consider applications for amnesty and the criteria for granting of amnesty for gross
violation of human rights.

Government did not intend to mandate the NDPP to, under the auspice of his or her own
office, perpetuate the TRC amnesty process. The existing legislation and normal process
referred to by the President, include the following:

(a) Section 204 of the Criminal Procedure Act, 1977 (Act No. 51 of 1977), which
provides that a person who is guilty of criminal conduct may testify on behalf of the
State against his or her co-conspirators and if the Court trying the matter finds that
he or she testified in a satisfactory manner, grant him or her indemnity from
prosecution.

(b) Section 105A of the Criminal Procedure Act, 1977, which makes provision for a
person who has committed a criminal offence to enter into a mutually acceptable
guilty plea and sentence agreement with the NPA.

(c) Section 179(5) of the Constitution in terms of which the NDPP, among others—

(i) must determine, in consultation with the Minister and after consultation
with the Directors of Public Prosecutions, prosecution policy to be
observed in the prosecution process;

(i) must issue policy directives to be observed in the prosecution process;
and

(il may review a decision o prosecute or not to prosecute.

(d) The above process would not indemnify such a person from private prosecution or
civil liability.

The NPA has a general discretion not to prosecute in cases where a prima facie case has

been established and where it is of the view that such a prosecution would not be in the

public interest. The factors to be considered include the following:

(a) The fact that the victim does not desire prosecution.

(b) The severity of the crime in question.

(c) The strength of the case.
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(d) The cost of the prosecution weighed against the sentence likely to be imposed.
(e) The interests of the community and the public interest.

In the event of the NPA declining to prosecute in such an instance, such a person is not
protected against a private prosecution.

Therefore, following Government's response, and the equality provisions in our
Constitution and the equality legislation, and taking into account the above factors
regarding the handling of cases arising from conflicts of the past, which were committed
prior to 11 May 1994, it is important to deal with these matters on a rational, uniform,
effective and reconciliatory basis in terms of specifically defined prosecutorial policies,
directives and guidelines.

PROCEDURAL ARRANGEMENTS WHICH MUST BE ADHERED TO IN THE
PROSECUTION PROCESS IN RESPECT OF CRIMES ARISING FROM CONFLICTS OF

THE PAST

The following procedure must be strictly adhered to in respect of persons wanting to make
representations to the NDPP, and in respect of those cases already received by the Office
of the NDPP, relating to alleged offences arising from conflicts of the past and which were
committed before 11 May 1994

A person who faces possible prasecution and who wishes to enter into arrangements with
the NPA, as contemplated in paragraph A1 above (the Applicant), must submit a written
sworn affidavit or solemn affirmation to the NDPP containing such representations.

The NDPP must confirm receipt of the affidavit or affirmation and may request further
particulars by way of a written sworn affidavit or solemn affirmation from the Applicant. The
Applicant may also mero moto submit a further written sworn affidavit or solemn affirmation
to the NDPP containing representations.

All such representations must contain a full disclosure of all the facts, factors or
circumstances surrounding the commission of the alleged offence, including all information
which may uncover any network, person or thing, which posed a threat to our security at
any stage or may pose a threat to our current security.

The Priority Crimes Litigation Unit (PCLU) in the Office of the NDPP shall be responsible
for overseeing investigations and instituting prosecutions in all such matters.

The regional Directors of Public Prosecutions must refer all prosecutions arising from the
conflicts of the past, which were committed before 11 May 1994, and with which they are
or may be seized, immediately to the Office of the NDPP.

The PCLU shall be assisted in the execution of its duties by a senior designated official
from the following State departments or other components of the NPA:

(a) The National Intelligence Agency.

(b) The Detective Division of the South African Police Service.
(c) The Department of Justice & Constitutional Development.
(d) The Directorate of Special Operations.

The NDPP must approve ali decisions to continue an investigation or prosecution or not, or
to prosecute or not to prosecute.
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The NDPP must also be consulted in respect of and approve any offer to a perpetrator
relating to the bestowing of the status of a section 204 witness and all section 105A plea
and sentence agreements.

The NDPP may obtain the views of any private or public person or institution, our
intelligence agencies and the Commissioner of the South African Police Service, and must
obtain the views of any victims, as far as is reasonably possible, before arriving at a
decision.

A decision of the NDPP not to prosecute and the reasons for that decision must be made
public.

In accordance with section 179 (6) of the Constitution, the NDPP must inform the Minister
for Justice & Constitutional Development of all decisions taken or intended to be taken in
respect of this prosecuting policy relating to conflicts of the past.

The NDPP may make public statements on any matter arising from this policy relating to
conflicts of the past, where such statements are necessary in the interests of good
governance and transparency, but only after informing the Minister for Justice and
Constitutional Development thereof.

The institution of any prosecution in terms of this policy relating to conflicts of the past
would not deprive the accused from making further representations to the NDPP
requesting the NDPP to withdraw the charges against him or her. These representations
would be considered according to the NPA prosecuting policy, directives, guidelines and
established practice. The victims must, as far as reasonably passible, be consulted in any
such further process and be informed, should the accused’s representations be successful.

The NDPP may provide for any additional procedures.

All state agencies, in particular those dealing with the prosecution of alleged offenders and
those responsible for the investigation of offences, must be requested not to use any
information obtained from an alleged accused person during this process in any
subsequent criminal trial against such a person. Whatever the response of such agencies
may be to this request, the NPA records that its policy in this regard is not to make use of
such Information at any stage of the prosecuting process, especially not to present it in
evidence in any subsequent criminal trial against such person.

CRITERIA GOVERNING THE DECISION TO PROSECUTE OR NOT TO PROSECUTE IN
CASES RELATING TO CONFLICTS OF THE PAST

Apart from the general criteria set out in paragraph 4 of the Prosecuting Policy of the NPA,
the following criteria are determined for the prosecution of cases arising from conflicts of
the past:

The alleged offence must have been committed on or before 11 May 1994.

Whether a prosecution can be instituted on the strength of adequate evidence after
applying the general criteria set out in paragraph 4 of the said Prosecuting Policy of the
NPA.

if the answers to paragraphs 1 and 2 above are in the affirmative, then the further criteria in
paragraphs (a) to (j) hereunder, must, in a balanced way, be applied by the NDPP before
reaching a decision whether to prosecute or not:

(a) Whether the alleged offender has made a full disclosure of all relevant facts,
factors or circumstances ta the alleged act, omission or offence.

(b) Whether the alleged act, omission or offence is an act associated with a political
objective committed in the course of confiicts of the past. In reaching a decision in
this regard the following factors must be considered:
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()] The motive of the person who committed the act, commission or offence.

(i) The object or objective of the act, omission or offence, and in particular
whether the act, omission or offence was primarily directed at a political
opponent or State property or personnel or against private property or
individuals.

(iii) Whether the act, omission or offence was committed in the execution of an
order of, or on behalf of, or with the approval of, the organisation,
institution, liberation movement or body of which the person who
committed the act was a member, agent or a supporter.

(iv) The relationship between the act, omission or offence and the political
objective pursued, and in particular the directness and proximity of the
relationship and the proportionality of the act, omission or offence to the
objective pursued, but does not include any act, omission or offence
committed—

(aa)  for personal gain; or

(bb)  out of personal malice, ill-will or spite, directed against the victim of
the act or offence committed.

The degree of co-operation on the part of the alleged offender, including the
alleged offenders endeavours to expose—

(i) the truth of the confiicts of the past, including the location of the remains of
victims; or
(ii) possible clandestine operations during the past years of conflict, including

exposure of networks that operated or are operating against the people,
especially if such networks still pose a real or latent danger against our
democracy.

The personal circumstances of the alleged offender, in particular—

(i) whether the ill-health of or other humanitarian consideration relating to the
alleged offender may justify the non-prosecution of the case;

(i) the credibility of the alleged offender;
(i) the alleged offender's sensitivity to the need for restitution;

(iv) the degree of remorse shown by the alleged offender and his or her
attitude towards reconciliation;

(v) renunciation of violence and willingness to abide by the Constitution on the
part of the alleged offender; and
(vi) the degree of indoctrination to which the alleged offender was subjected.

Whether the offence in question is serious.

The extent to which the prosecution or non-prosecution of the alleged offender
may contribute, facilitate or undermine our national project of nation-building
through transformation, reconciliation, development and reconstruction within and
of our society.

Whether the prosecution may lead to the further or renewed traumatisation of
victims and conflicts in areas where reconciliation has already taken place.
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(h) If relevant, the alleged offender’s role during the TRC process, namely, in respect
of co-operation, full disclosure and assisting the process in general.

(i) Consideration of any views obtained for purposes of reaching a decision.

)] Any further criteria, which might be deemed necessary by the prosecuting authority

for reaching a decision.

http://www.pmg.org.za’docs/2005/0601 [ 7advnel.doc
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do so. The first complaint levelled by government functionaries against the NPA

was that Ackermann was seen as a loose cannon.

222 Pikoli, in his affidavit in Nkadimeng 2 (TN7 at p 170) (FA22), records that in early
2006, SAPS Commissioner Jackie Selebi objected to Ackermann’s participation in
the TRC cases claiming that he intended to prosecute the leadership of the ANC.
This was notwithstanding Pikoli’s denial that any such plans were in place. Pikoli
reminded Selebi that Ackermann was appointed as PCLU head under Presidential
proclamation, and it was not for the SAPS to dictate who should discharge the

mandate given to the PCLU.

223 Pikoli then approached the Presidency in order to seek the collaboration of the role-
players in the ITT to support the TRC cases. A meeting was arranged in mid-2006
by Reverend Frank Chikane, who was then Director General in the Presidency.
Coincidentally this was the same Chikane who was the victim of poisoning by the
SBin 1989. The meeting was attended by Chikane, the Directors General of Justice
and the NIA, Selebi, the Secretary of the Defence Secretariat, Mr. Loyiso Jafta, Chief
Director in the Presidency and Pikoli. Selebi again complained about Ackermann’s

involvement in the process.

224 Later in 20086, Pikoli was summoned to a meeting which was convened at the home
of Minister Zola Skweyiya, then Minister of Social Development. The meeting was
attended by the Minister of Police Charles Ngakula, Minister of Defence Mosiuoa
Lekota, Thogko Didiza, Acting Minister of Justice (representiné Minister Brigitte
Mabandla who was indisposed) and Mr. Jafta. The meeting was called by Acting

Minister Didiza. Pikoli was advised that the meeting was going to deal with the

prosecution in the Chikane matter.
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171

WILLEM SCKOON Ninth Respondent

SUPPORTING AFFIDAVIT

|, the undersigned
VUSUMZ| PATRICK PIKOLI

state under oath as follows:

INTRODUGTION

1. | am an advocate of the High Court of South Afrlca and a former National

Director of Public Prosecutions.

2,  Save where appears from the context, the facts contained in this affidavit
are within my own personal knowledge and are to the best of my

knowledge and bellef both true and correct.

3. | depose to this affidavit at the request of the applicant's legal
representatives and in order to ensure that all the relevant facts are placed

before this Court.
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PROFESSIONAL EXPERIENCE

4, Prior to 1990 | was a member of Umkhonto weSizwe and | worked for the

ANC's legal and constitutional affairs department in exile.

5. Between 1991 and 1994 | worked as a legal adviser with the Munich
Reinsurance Company of Africa Limited Group. From 1994 until 1997 |
was fhe Special Advisor to the then Minister of Justice, Mr. Abdullah Omar.
My specific mandate was to help restructure the Department of Justice. At
the time, there wers eleven departments countrywide and | was tasked with

amalgamating those departments Into one central department.

6. From 1997 to 1999, | served as Deputy-Director General of the Department

of Justice. In 1999, | was appointed Director General of the Department of

Justice and Constitutional Development and worked in that role until 2005.

7. On 1 February 2005, | was appointed the National Director of Public
Prosscutions (“NDPP") by the President In terms of Seclion 10 of the
National Prosecuting Authority Act 32 of 1898 (“"NPA Acl”) as read with
Sectlon 179 of the Constitution., My appointment was for a 10 year {erm as

contemplated in Section 12(1) of the NPA Acl.

8. As a result of my decislon to authorize the prosecution of a former

commissioner of police on corruption charges | was suspended from duty
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by the then President, Mr. T. Mbeki on 23 September 2007. | also have
reason to belleve that my decision to pursue prosecutions of apartheld-era
perpetrators who had not applied for amnesty or had been denied amnesty
by the Truth and Reconciliation Commission (‘TRC") contributed to the
declsion of President Mbeki to suspend me. The President suspended me
from office In terms of section 12(6) of the NPA Act and ordered an Enquiry

Into my fitness to hold offlce as the NDPP,

During 2008, a commilssion of enquiry into my fitness to hold office, led Dr.
F. Glnwala, found that the Government had failed to substantiate the
reasons for my suspension and that [ was a fit and proper person to hold
the positlon of National Director of Public Prosecutions, She further
recommended hat | be restored to the office of the NDPP.
Noiwithstanding this finding and recommendation, acting President Mr. K
Monthlanthe dismissed me from my post. In 2009 | obtalned an order from
the High Court restraining President Zuma from appointing a successor lo
my position. Later that year | accepted a monetary out-of-court settiement

from the government,

Between 2010 and 2012 | was a partner at SizweNtsalubaGobodo and the

direclor of its Forensic investigalions department.

Between 2012 and 2014 | served as a commissioner of the Khayelitsha
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Commission, which investigated allegations of police inefficlency in
Khayelitsha as well as allegations of a breakdown in relations between the
community of Khayelitsha and the Police. In December 2014 | was

appointed as the Western Cape's first police ombudsman.

| am a former trustee of the Constltutional Court Trust, a former member of
the Magistrate’s Commission and a founding member of the International
Assoclatlon of Anti-Corruption Authorities, 1 am currently an independent
director on the board of Cricket South Afrlca, where | chalr the social and
ethics commiltee, Amongst my awards, | was conferred the International

Association of Proseculors Award in 2008,

CONFIRMATION

13.

14.

| confirm the contents of the founding affidavit of Thembisile Phumelele
Nkadimeng (‘the applicant”) and the supporting affldavit of Anton

Ackermann SC (“Ackermann”), insofar as they relate to me,

In particular, | confirm the contents of the applicant's affidavit under the
heading "Political constrainis”. | confirm that there was political Interference
that effectively barred or delayed the Investigation and possible prosecution
of the cases recommended for prasecution by the TRC, Including the
kidnapping, assaull and murder of Nokuthula Aurelia Simelane,

("Nokuthula") in the case: Priority Investigation: JV Plein: 1469/02/1996
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(“the TRC cases").

In this affidavit | set out evidence that reflects such polilical interference. |
also sel oul the serfous impact that such Interference had on (he pursuit of

the TRC cases by lhe National Prosecuting Authority (NPA).

THE INDEPENDENCE OF THE NPA

16.

17.

The Office of the NDPP was crealed on 1 August 1998 In terms of section
179 (1) of the Constltutlon. The NDPP Is the head of the NPA, and
manages the directors of public prosecutlons, investigating directors,
special directors, and other members of the prosecutlng authority elther
appointed or assigned. Durlng my tenure | was duty bound to carry out the
responsibililies set out in the NPA Act as well as the Constitution of the

Republic of South Africa,

As NDPP [ strongly befieved in the independence of lthe NPA. | maintained
that prosecutors were required to conduct themselves independently,
objactively and professionally in making decisions whether to prosecute or
not. This vlew is underscored by section 179(4) of the Conslitution and
section 32 of the Natlonal Prosecuting Authority Act 32 of 1998 (“the NPA
Act) which both Impose a duly on prosecutors o act “without fear, favour or
prejudice". These provislons provide both a constitutional and slatutory

guarantee of independences to the NPA.
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THE TRC CASES

18.

19,

In April 2003 President Mbeki received the final TRC report. The President
announced In Parliament that the prosecution of persons who did not take
part in the TRC process was to be left in the hands of the NPA as part of
the “normal legal processes”. He also sald that those perpetrators who
were prepared to unearth the truth would be welcome to enter Into
agreements that are standard In the normal execution of justice and the
prosecuting mandate, and are accommodated in exlsting legislatlion.
Former President Mbeki's statement to the national houses of Parliament
dated 15 April 2003 is annexed hereto marked “VPP1”. Regrettably what
was lo follow In relation to the TRC cases was anything but the “normal

legal processes.”

In my former capacily as Director General (‘DG") of the Department of
Justice and Constitutional Development (‘DoJ”) | had previously been
involved in the formulation of a policy to deal with the TRC cases, which
were regarded as politically sensitive, On 23 February 2004, | had chaired
a Director-General's Forum which appolnted a Task Team to report on a

mechanism to give effect to the President's objectives.
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It is Important to note that the recommendation of the Task Team of a two
stage process which would have required a recommendation from an inter-
deparimental task team before the NDPP could institute any criminal
praceedings In the political cases was rejected. This was hecause such a
process would have been a violation of prosecutorlal independence

enshrined In Section 179 of {he Constitution.

Some of these developments have heen highlighted in the exlracts from
my affidavil filed before the Ginwala Commission in May 2008, which have
been annexed (o the founding affidavit. For the sake of completeness |

highlight some of these facts in this affldavit.

n relation to the steps taken by the NPA with regard to the TRC cases
prior to my appointment as NDPP on 1 February 2005 | refer to the affidavit
of Anton Ackermann SC filed evenly herewith. On my appolniment as
NDPP, the Priority Crimes Litigation Unlt (PCLU), a sub-unit within the
NPA, had already been tasked with handiing the TRC cases. The PCLU

was headed by Speclal Director Advocate Anton Ackermann.

The decision to prosecute those Implicated In the attempted murder,
through poisoning, of former church leader and head of the South Afrlcan
Councll of Churches, the Reverend Frank Chikane, on 23 April 1989 at the

then Jan Smuts Alrport, Kempton Park (‘the Chikane malter), saw the
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unravelling of the attempts by the NPA to hold apartheid-era perpetrators

accountable for lhelr crimes.

The initial declslon to prosecute three Securily Branch members, former
Colonel C L Smith, and former Captains G J L H Otto and H J Van Staden,
was taken prior to my appointment as NDPP, This declsion was taken in
November 2004 by Dr. Silas Ramaite SC In his capacity as Acling National
Director of Publlc Prosecutions. However, he Instructed thal this matter,
and all other TRC cases, be held over pending the development of the
guidelines to deal with the TRC cases that were to be incorporated into the

Prosecution Palicy.

Developments since 2005

25,

Following the approval by the Minlster of Jusfice, and after consultation
with the Directors of Public Prosecutions as required by the NPA Act, the
amendmenls to the Prosecution Policy were tabled In Parliamenl and
became effective on 1 December 2005. The amendments to the
Prosecutlon Policy were litled: "PROSECUTING POLICY AND
DIRECTIVES RELATING TO THE PROSECUTION OF OFFENCES
EMANATING FROM CONFLICTS OF THE PAST AND WHICH WERE
COMMITTED ON OR BEFORE 11 MAY 1994" ("the Prosecution Policy
Guidelines' or “the Guidelines"). A copy of the sald amendments Is

annexed to the founding affidavit marked “TN30",

NS
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In terms of paragraph B6 of the amended Prosecution Policy it was
stipulated that that the PCLU should be assisted in the execulion of ils
duties by a senlor deslgnaled official from the following State departments

or other components of the NPA!

26.1, The National Intelligence Agency ("NIA");

26.2. The Delective Division of the South African Police Service
("SAPS"),
26.3. The Departmenlt of Justice and Constitutional Development; and

26.4, The Directorate of Speclal Operations ("DSO").

When the Prosecution Policy became effective in December 2005 |

revlewed the available evidence Implicating the three suspects In the

Chikane malter, which, In my opinion, was clearly sufficient to justify a
prosecutlon. None had applied for amnesty for this offence. | therefore
gave the inltlal instruction to proceed with the prosecution In February

2006,

In response to the said notification the three suspects made
representations to me in terms of the Guidelines in support of their
contention that they should nof be subject to prosecution. These

representations were reviewed by a team within the NPA under the
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leadership of Advocate T. Preforius who reported to me that the
representations did not comply with the requirements sel out in the
Guidelines, insofar as the suspects declined to disclose the full truth. After
reviewing the report and the underlying documentation | wrote {o the legal
representative of the suspects In July 2006 informing him of my Intention

not to accede to the representations and to pursue the prosecutlon.

Meanwhile in early 2006 | had approached the then Commissioner of
Police, the DG of Justice, and the heads of the NIA and the DSO (also
known as 'the Scorpions') requesting them to nominate senlor officials to
assist the PCLU In accordance with the Prosecution Policy guldelines.
Unfortunately the SAPS and the NIA never provided the PCLU with the

necessary support to conduct its Investigations adequately.

In early 2006, then Commissioner of Police, Mr. J Selebl, objecled to
Advocate Ackermann’s participation claiming that Ackermann intended to
prosecute the feadership of the ANC, This Is notwithstanding the formal
denial by the NPA that no such plans were In place. | advised Mr. Selebi
that Ackermann was appointed as the head of the PCLU under Presidential
prociamation and it was not for the SAPS to determlne who should

discharge the mandate glven to the PCLU.

I then approached the Presidency 'n order lo secure the necessary
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collaboration of the parties to apply the Prosecution Policy Guidslines. A
meeting was arranged in mid-2006 by Reverend Frank Chikane, the then
Director General in the Presldency. The meeting was altended by himself,
the DGs of Justice and the NIA, Mr. Selebi, the Secrefary of the Defence
Secretariat, Mr. Jafta from the Presidency and I, Mr. Selebl again

complained about Advocate Ackermann's involvement In the process.

Later In 2006 | was summoned to a maseting which was convened at the
home of Minlster Skweyiya, the then Minister of Soclal Development. The
meeting was altended by the Ministers of Safety and Security and Defence,
Minister Thoko Didiza (Acting Minister of Justice and Constitutional
Development representing Minister Mabandla who was indisposed) and
Mr. Jafta, The meeting was called by Acting Minister Didiza and | was

advised that It refated to the prosecution in the Chikane mailter.

At this meeling it became clear that there was a fear that cases llke the
Chikane matter could open the door to proseculions of ANC members. |
quote hereunder from my affldavit filed before the Ginwala Commission as

to what transplred at this meeting:

"The Minister of Safely and Securily was concerned about the
decision to proceed with the prosecufion and with Advocate
Ackermann'’s involvement in the process and the issue of whether It
was Advocate Ackermann or me who was behind the decision (o
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prosectuite.

The Minister of Social Development was concerned abouf the impact
of the decislon to prosecute on the ranks of ANC cadres who were
worried that a declsion to prasecule In the Chikane malter would then
glve rise to a call for prosecution of the ANC cadres themselves

arising out of their aclivities pre-1994,

The Minister of Defence had concerns about where the decisfon to
prosecute rested — did It rest with me or did it rest with Advocate
Ackermann.

| explained to the Ministers that the declsion to proceed with the
prosecution rested with me as did all other decisions in regard to
post-TRC prosecutions being considered by the PCLU. [ assured
them that no prosecution would be undertaken without my specific
directlon and reiterated my concern about the delay in the process
particularly In view of the requirement that | report fo parliament on
these matters.

...The Minister of Defence appeared saftisfled with my explanation
that | would exerclse the decision as to whether there was a
prosecutlon or not. The Minister of Safely and Securlty appeared to
confinue fo be worried abouf fthe Involvement of Advocate
Ackermann. | have no recollection of a particular position adopted by
the Acting Minister of Justice. "

34, Also In 2006 a further meeting look place at the office of the Presldency.
My recollection of this meeting Is that It was declded that the working

committee or Task Team would not make recommendations on a declslon
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as to whether to prosecute or not, but would be responsible for ensuring
that | recelved all the necessary inputs and information from the various

departments so as to assist me to make a well-considered dacision.

At this meeting | proposed that Dr Silas Ramaile, the Deputy National
Director of Prosecutions, should chair the Task Team, | suggested this in
order to counter the complaints in regard to Advocate Ackermann and to

get the Task Team working. The proposal was accepted.

Subsequent fo this meeting there was a further meeting of Ministers In the
security cliuster at the office of the Minister of Safety and Security. This
was attended by the Minister for Safely and Security, the Minister of Social
Development, Acting Minister Didiza, Mr. Selebi, various DGs and Mr.
Jafta, The proposal for the establishment of a working group was pul to

the Ministers and accepted.

After this meeling, in early October 2006 | again sent letlers to the varlous
Directors General, Mr. Selebi and the DSO Inviting them each to nominate
a senior officlal to perform the functions set out in paragraph B of the

Guidelines.

The Task Team met for the first time on 12 QOctober 2006. | attended the

opening sesslon of the first meeling together with Ms, Kalyanl Pillay (my
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adviser), the Directors General of the NIA and Justice and Mr. Jafta from
the Presidency. Aside from this meeting, | did not participale further in the
aclivities of the Task Team. | recelved repotts from time to time on their
aclivities, These reports led me to believe that the commiftee was
functioning and securing the requislite co-operation from the other agencies

which had previously been missing.

Meanwhile | had recelved furlher representations from the suspects in the
Chikane matter contending that they had received indemnity In respect of
the threatened prosecution in terms of the orlginal Indemnity Act of 1990. |
soughl an independent opinion from senlor counsel concerning the validity
of this claim of indemnity. The opinion was received In November 2006
and concluded that the clalmed indemnities were no bar to proseculion and

that the said law had been repealed in 1995.

Dr Sllas Ramaite reported to me lhat at the Task Team meeting on 25
October 2006 had received an audit report from Advocate Ackermann on
all cases [n the possession of the PCLU, Or. Ramaite reported to me
further that the Chikane malfer was discussed by Task Team for the first
time at ils meeting on 6 November 2006. Mr, J Lekalakala of the SAPS
stated that the National Commissioner believed that Rev. Chikane was not
Interested in a prosecution. Advocate Ackermann however indicated that

Rev. Chlkane had left the matter in the hands of the NPA.

L
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In early December 2006 | was Informed by Dr Ramaite of the renewed
contention by Mr. Selebi that Reverend Chikane had not been consulted.
Reverend Chikane had In fact been extensively consulted in relation to the
proposed prosecution. | personally held discussfons with him during the
course of interactions during 2006 and 2007. | also met with him
separately. Reverend Chikane's advised me thal while ha may have
forglven his perpetrators, Insofar as the application of the laws of the and
was concerned, the matter must take its ordinary course. If a decision was

made by the prosecuting authorities he would accept that.

Although | kngw that Ackermann had discussed the matter with Rev.
Chikane as far back as 2004, in December 2006 | instructed Advocate

Ackermann to once again vislt Rev Chikane to confirm his position.

However, towards the end of 2006 it becaime clear to me that powerful
elements within government structures were determined to impose their will
on my proseculorlal decisions. [n this regard | quote from my affidavit filed

before the Ginwala Commission:

"In December 2006 Dr Ramaite reported to me In regard fto the
contention raised by Mr. Selebl through Commissioner Jacobs that
it was the function of the Task Team that It should make a final
recommendation fo a body identified as the "“Commiltee of Directors
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General" which would in turn make recommendations to me. In
essence the proposal made by Mr. Selebi and subsequently
supported by the Directors General of Justice and NIA amounted (o
a reversion fo a two stage process in which my declsion on any
prosecution would be dependent upon a prior recommendation by
an Intervening commliitee of directors general which would be
subject fo the same constitutlonal challenge as had led to the

refectlon of this proposal in 2004,

It hecame clear to me that there was a materfal misunderstanding
in regard t $he role of the Task Team and that unless this was
resolved, { would not be able to carry out my functions within the
contemplation of the relevant legislation and as envisaged by the

Government."

Developments from 2007

44,

45,

In early 2007, as a result of the differences in approach that had developed
between the NPA and the SAPS, NIA and DoJ | informed Mr. Selebi and
ihe Directors General tha! there was a serious misunderstanding. |
resolved to approach the Minlster of Juslice and request her guldance,
Pending such response the functioning of the Task Team was
compromised by the uncertainty and It held no further meetings until 8

August 2007,

Towards the end of January 2007 Advocate Ackermann and Advocate

Mthunizi Mhaga (also of the PCLU) reported to me that they had met with

£
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Reverend Chikane on 22 January 2007 and that he had reaffirmed his
altitude, namely that he was not against a prosecution and that the matter
should take its ordinary course. n the light of this confirmation | wrote to
the legal representatives of Messrs. Olto, Smith and van Staden on 25
January 2007 and informed them that the matter would now proceed and |

Instructed the PCLU to act accordingly.

Around this time, the former Minister of Police, Adriaan Vlok and the former
Commissioner of Pollce, General Johann van der Merwe, had both made
representations to me as contemplated In the Guidelines. They both
admilted to authorising the murder of Reverend Chikane and requested me
not to prosecute them In the light of this disclosure. However, they declined
to make full disclosure in response to requests for Information. |
accordingly declined o accede (o thelr request that they be given immunity

from prosecution in terms of the Guidelines.

On 6 February 2007 | had a meelting with the Minister of Justice and
Constitutional Development, Mrs. B S Mabandla. During this meeling It
appears that she had gained the Impression that | had agreed not lo
pursue the TRC cases, On 8 February 2007, she addressed a lelter to me
tited "TRC MATTERS", a copy of which Is annexed hersto marked “VPP2"

in which she stated the following:

‘I must advise you at the outsel that the media articles alleging that
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the National Prosecufing Authority will go ahead wiih prosecutions
have caught me by surprise. In our discussions you briefly
mentioned to me that the NPA will not go ahead with prosecutions.
As you had undertaken to advise me In writing, | will appreciate It if
you could advise me urgently on the matter so that there can be
certainty.”

An example of one of the articles In the press is from the Beeld newspaper
titled "Cops up for apartheid crimes” which was published on 7 February

2007. A copy of this article Is annexed hereto marked "VPP3",

| am at a loss to explaln how the Minister reached such a conclusion. Her
letter disclosed an assumption that the TRC matters will not be prosecuted.
| found this to be a disturbing development as it appeared that at a political
level there was an expectation that | would not prosecute the TRC cases. |
regarded such an expectalion as unwarranted Interference [n my

constitutional duty to prosecute without fear, favour or prejudice,

It Is most likely that | would have clarlfied my position with the Minister,
elther through a meeling or a telephons discussion. 1 would have
confirmed to the Minister that it was not my Intentlon to drop the TRC

cases,

| decidad to prepare a detailed memorandum for the Minlster to set out the

history behind the policy to the TRC cases and to inform the Minister of the
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problems experienced In implementing this policy. This memorandum is
tited 'PROSECUTION OF OFFENCES EMANATING FROM CONFLICTS
OF THE PAST: INTERPRETATION CF PROSECUTION POLICY AND
GUIDELINES' and was dated 15 February 2007. This memorandum was
annexed to my affidavit before lhe Ginwala Commission marked as

“TRC1".

In this memorandum | concluded that there had been Improper interference
in relation to the TRC cases and that | had been obstructed from taking
them forward, | complained that such interference impinged upon my
conscience and my oath of office. | Indicated that | was unable to deal with
these cases In terms of the normal legal processes and sought guidance

on the way forward.

As | had marked this memorandum as an “infernal secret memorandum’ |
have not attached it to this affidavit. | have attached It fo an /n camera
affidavit which will be filed separalely and which will not be made available
{o the public, unless this honorable Court authorizes such release. In this

regard | make the following submissions:

53.1. The issues and complaints raised in the memorandum have

already been discussed in the body of my affidavlt filed before the

Ginwala Commission, which has been parl of the public record

N3
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since 7 May 2008. and which was also part.of the court record In
the matter of Nkadimeng & Others v The National Director of Public

Prosecutions & Others (TPD case no 32709/07),

In my vilew, there Is nothing in the memorandum that Implicates or

impairs national security.

Since the memorandum points to unlawful and unconstitutional
conduct it would In the public interest for this memorandum fto be

released

The public interest in the disclosure: of the memorandum far
outwelghs any possible contemplated harm, Inconvenlence or

embarrassment,

| never recelved any response from the Minister to this memorandum.

Given the serlous issues | was raising in the memorandum, and given that

the NPA Act criminallzes obstruction of the work of the prosecuting

authority, | would have expected an immediate response from the Minister.

The fallure or refusal of the Minister to respond to my memorandum

suggested to me that she preferred for the deadlock between the NPA and

the SAPS, NIA and Dod to remain In place.
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Durlng the course of the next few months the legal representative of
Messrs, Otto, Smith and van Staden, Viok and van der Merwe, held
detailed negotiations with Advocale Ackermann and members of the PCLU

in regard to a plea and sentencing agreement.

The negofiation of the plea and sentencing agreements with the five
accused was an extended process and was only concluded in early July
2007, On 10 July 2007 | sent a memorandum to the Minister informing her
of the fact that the proseculion had been set down for hearing on 17
August 2007 and that all accused had Indicated their intention fo plead
gullly to a charge of attempting to murder Reverend Chikane by means of
polsoning. The memorandum informed her of the fact that plea and
sentencing agreements had been entered into. To the best of my

recollection the Minister did not respond to this memorandum.

On or about 10 July 2007 | went off on compassionate leave because of
the Iliness and subsequent death of my mother. In my absence, on 17 July
2007, Dr Ramaile and Advocate Ackermann were summoned to a meeting

with the Minlster and reported to her on these developments.

In August 2007, those implicaled In the Chikane case pleaded guilty to the
charges in exchange for suspended sentences as per Section 105A of the

Criminal Procedure Act, 1977. Vlok and Van der Merwe were sentenced to
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ten years in prison suspended for flve years, while the other three recsived

five year prison sentences, suspended for flve years.

| would have preferred a full prosecutlon in this case because Adriaan Viok
and Johan van der Merwe only made limited disclosure. They largely
confined thelr disclosure lo facts that were already in the publlc domain.
They declined o disclose detailed informatlon In relation to the complling of
the hit list and who was behind such compllation, They dld not reveal the
other names on the list; the modus operandi of the other hils or the

identities of the other masterminds and perpetrators.

A full prosecution in the Chlikane case would have produced grealer {ruth
and accountabllity. However there was strong political resistance to this
prosscution and the pursuit of the other political cases. It was clear to me
that the government, and in particular the then Minister of Justice, did not
want the NPA to prosecute those implicated In the Chikane case. This was
due to their fear of opening the door to prosecutions of ANC members,
Including government officials. Moreover | could not rely on the police to
Investigate this case, and the other political cases, thoroughly. Therefore,
a plea and sentence bargain was In my view the imost appropriate

compromise In the clrcumstances.

Shortly after the plea and sentence agreement had been conflrmed In court
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a newspaper article appeared in the Rapport newspaper of 19 August 2007
In which It was claimed that the NPA was preparing to prosecute ANC
leaders. The claim was made on the basis of a fabricated document. A
copy of this newspaper article is annexed hereto marked “VPP4", The
NPA responded to this article by way of a press statement dated 21 August
2007 in which the allegations made in the Rapport article were denled. A

copy of this press statement is annexed hereto marked “VPP§&",

After the newspaper article was published, | was summoned lo a meeting
of the of the subcommiltee of the Justice, Crime Prevention and Security
(JCPS) Cablnet Committee on Post TRC matters, which was held on 23
August 2007, This meeling was attended by several cabinst ministers,
direclors-general and Mr. Selebl. Cablnet Minlsters included the Minister
for National Intelligence Services, Mr. Ronnie Kasrils, Minister Mabandla,

Minister Skweylya amongst others.

During the meeting, Mr. Selebi sald to me that the ‘gloves are now off’ and
that he was 'declaring war' on me. |n response | told him: “for once in your

life can you tell the fruth and shame the devif".

Those at the meeting demanded answers from me about TRC
proseculions. They were also particularly concerned that | was Instituting

an Investlgation Into certain members of the South African Police Service.
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This was In relation to my Investigation info who was behind the fabrication
of the lelter purportedly written by Ackermann SC. Minister Mabandla told
me to stop this Investigation as we could not be seen to be taking sach

other to court. | advised the Minister that | would not stop the investigation.

| explained that:

65.1, the NPA was bound by law to continue with prosecutions of

individuals who did not apply for or who were refused amnesty.

65.2. the NPA was aclively preparing for those prosecutions and that we

should not be stopped from doing our job.

65.3. Itwas my role as the NDPP to decide who wouid be charged.

On 28 August 2007 | received a faxed letter from the Minister of Justice,
Ms, B S Mabandla. A copy of this letter is annexed hereto marked “VPP8”.
She referred to the mesting held on 23 August 2007. She noted that the
Natlonal Commissioner of Police and | had different views on the Rapport
article regarding the alleged forgery of certain NPA documents. She noted
that | had Inltiated an Investigation into the alleged forgery but she
complained that she had nof been advised of this decislon or the basls

thereof. Paragraphs 4 and 5 of the Minister's letter are particularly

160

134




67.

68.

69,

589

reveallng:

4. In the course of the discussion, it became clear that Mr. J Selebi
was of the view that there Is no fruth in the Rapport article, and he
produced documents to support his argument that indeed there is an
Investigation by the NPA on certain political office bearers.

5. It was suggested al the meeting then that it would be useful if you
could respond to the allegation thaf there is an investigation as

mentloned above, (Emphasis added).

The Minister's letter was further Indication of the view held at ministerial
level that | should not enjoy actual discretion to make prosecutorial
decislons in relation to the so-called political cases arising from the

conflicts of the past.

| responded to the Minister's letter by way of a letter dated 29 August 2007,
a copy of which is annexed hereto marked "VPP7". My copy of this letter
is not on an NPA letterhead, but | confirm that the contents thereof were

transmltted to the Minister.

In this letler [ referred to the 23 August 2007 meeting:

“....which I considered to be most unpleasant. Despite the information
I put before the committee, | am both surprised and disappointed to
see thal | now stand accused of misleading alternatively having lied to

the sub-committee members.”
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| confirmed that there was no Investigation by the NPA “againsf the 37 ANC
leaders including the President of this country, contrary to the assertlons of

the National Commissfoner of Poflce",

In relation to paragraph 4 of the Minister's letter | noted that it is:

“....clear that my account of the position as if relates fo the NPA’s
handling of the post TRC matters has been complefely ignored.”

| reminded the Minister that my predecessor had satisfied himself that there
was no basls for the leadership of the ANC to be investigated and he had
then briefed the then Minlster of Justice, as well as the President, | also
advised the Minister that all the dockets relating to the TRC cases, which
had been stored at the Office of the Director of Public Prosecutions (DPP)
in Prelorla, had been handed over to the SAPS In early and mid-2004. In
my capaclity as then DG of Justlce | was actually present In the office of the

DPP when representatives from the SAPS collecled the said dockets.
| concluded my letter by requesting an urgent meeting with the Minister and
myself and my Deputies. | also requested an opportunity to appear before

the Natlonal Security Councll “fo give a true account of this issue".

The Minister did not respond to my requests and these meetings never
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took place. On 23 September 2007 | was suspended from office by
President Mbeki. Shortly after my suspension | learnad that Advocate

Ackermann had been relleved of his duties In relatlon to the TRC cases.

CONCLUSION

75,

76.

| have little doubt that my approach to the TRC cases contributed
significantly to the decision to suspend me. It Is no colncidence that there
has not been a single prosecution of any TRC matler since my suspension

and the removal of the TRC cases from Advocate Ackermann.

The political interference or meddling that | have set out in this affidavil is

- deeply offensive to the rule of law and any notion of independent

proseculions under the Constilution. It explains why the TRC cases have
not been pursued. It also explains why the disappearance and murder of
Nokuthula Simelane was never Investigated with any vigour and why the

pleas of her family and her representatives were ignored,

VUSUMZI PATRICK PIKOLI
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HECY
()

| hereby certify that the deponent has acknowledge that he knows and
understands the contents of this affidavit, which was signed and sworn to before
me, Commissioner of Qaths, at (-7 on this the

day of the regulations contained in Government Notice
No R1258 of 21 July 1972, as amended, and Government Notice No R1648 of
19 August 1877, as amended, having been complied with.

o _fo

CONRISSIONER OF OATHS

Andrew Lehloyo Dorcky Mohohlo
Commissioner of Oaths
Praclising Attorney
2nd Fioor, Leadership House 40 Shonmarket She

Greenmarhel Stjuare, Cage
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STATEMENT BY PRESIDENT THABO MBEKI TO THE NATIONAL HOUSES OF PARLIAMENT
AND THE NATION, ON THE OCCASION OF THE TABLING OF THE REPORT OF THE TRUTH
AND RECONCILIATION COMMISSION: CAPE TOWN, APRIL 15, 2003,

Madame Speaker and Depuly Speaker;

Chalrperson and Deputy Chalrperson of the Councll of Provinces;
Depuly President;

Chlef Justice and Members aof the Judlciary;

Former Members of the Truth and Reconciliatlon Gommission;
Ministers and Deputy Ministers;

Distingulshed Premlers;

iHonoured Tradltional Leaders;

Leaders of the Chapler Nins Institutions;

Hanourable Leaders of our Polltical Parlles;

Your Excellencles, Ambassadors and High Commissloners;
Honourable Members;

Distingulshed Guests;

Fellow South Afrlcans:

We have convened today as the elscted representatives of the people of Soulh Africa to reflect on the
work of the Truth and Reconclliation Commission, (o sxamine Its Recommendations and to find
answers, In practical terms, to the question - where lo from herel

We wish lo acknowledge lhe presence of Commilssioners of the erstwhlle TRC, who took time off thelr
busy schedules fo join us In commending the Report lo our nallonal parilamant.

[ am confldent that | speak on behalf of all Honourable Metmbers when | say to these Commissioners,
and thraugh them, to Archblshop Desmond Tutu and the other Commissioners not present here
today, that Soulh Africa sincerely appreclales the work that they have done, Our thanks also go to the
slaff of the Commisslon and all who conlributed to the success of the work of the TRC, which we are

Juslified to celebrate loday.

They did everything humanly possible to reallse the objeclives of a process novel in Its concepfion,
harrowing In lls execution and, in many respecis, thankless In balancing expeclation and reality.

Our assessment of the TRC's success cannot therefore be based on whether it has brought contrillon
and fargiveness, or whether at the end of iis work, il handed us a unlted and reconclled soclety. For
thls was nol its mandate, Whalt the TRC set ot lo do, and has undoubtedly achleved, Is to offer us
the slgnposils In the Long March lo these Ideals.

What It was requirad to do and has accompllshed, was lo flag the dangers that can beset a stale nol
premised on popular legllimacy and the confidence of ils cltizens, and the liis that would befall any
soclely founded on prejudice and a bellef in a "master race™.

The extent to which the TRC could Identify and pursue priority cases; its abllity to bring to its hearlngs
all relevant actors; the attentlon that Il could pay to civil soclety's role in bultressing an illegitimate and
lllegal state; and the TRC's Investigative capaclly to pursue difflcult issues with regard to which the

actors had declded to spurn lis call for co-operation — all these weaknesses were those of soclety and

not the TRC as such.

And, we make bold lo say thal all Ihese complexities make the product of the work of the TRC that
much more outstanding and Impresslve.

The pain and the agony that characlerlsed the conflict among South Africans aver the decades, so
vividly relived In many hearlngs of the Commission, planted the seed of hope — of a fulure bright in its
humanlly and iis sense of caring.
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If Is a fulure whose reallsalion gave lifa to the passlon for the liberation of our peopls, of Oliver Tambo
and Chrls Hanl, the tenth anniversary of whoss passing away we mark this month. This includes
others such as Robert Mangallso Sobukwe and Steve Bantu Biko, wha passed away 25 years ago
lhis year and last year respsclively. They joined and have since been Jolned by many other palriots ta
whoin freedom meant life ilself,

We are Indebled fo all of them; and we shall work lo ensure that thelr memory {ives on In the minds of
generations to come, Inspired by our common defermination that never agaln should one South
African oppress anotherl

Al a critlcal moment In our history, as a paople, we came to the concluslon that we must, logether,
end the killing. We look a deliberate declsion that a violent conflict was nelther (n the Interest of our
country nor would It solve our problems.

Togelher, we decided that In the search for a solulion to our problems, nobody should be demonised
or excluded, We agreed thal everybody should become part of the solution, whalever they might have
done and reprasented In the pasl. This related bolh to negoliating the fulure of our country and
working lo build the new South Afrlca we had all negotialed.

We agreed that we would not have any war crimes tribunals or teke to the road of revenge and
rafrlbution.

When Chrls Hanl, a greal hero of our people was murdered, even as aur counlry was slill governed
by a white minorlly regime, we who represented the oppressed majority, said let those who remalned
in posilions of authority in our country carry out thelr responsibilily to bring those who had murdered
him lo book. We called on our people neliher to take the law Into their hands nor fo mete out blind
vengeance against those they knew as the benaficlarlas of aparlheld oppression.

We Imposed a heavy burden particularly on the milllons who had been the victims of this oppression
to let bygones be bygones, We sald to them - do not covet the material wealth of those who benefited
from your oppression and exploltalion, even as you remaln poor,

We walked among thelr ranks saying thal none among them should predicate a belter futurs for
lhemselves on the basls of the Impoverishmenlt of those who had prospered at their expense. We sald
to (hem that on the day of fiberation, there would be no looling. There would be celebrations and no
chaos.

We sald that as the majorlty, we had a responsibility to make our day of liberallon an unforgettable
moment of joy, with none condemned to remember I{ forever as a day of bltter tears.

We sald to our people (hat they shauld honour the traditions they had bullt and entrenched over
cenlurles, never to hate people because of thelr colour or race, always to valus all human belngs, and
never to turn thelr backs on the deeply-enlrenched sentiment informed by the spirit of ubunty, to
forglve, understanding thal the harm done yasterday cannot be undone foday by a resolve lo harm

anofher.

We reminded the masses of our people of lhe values thelr movement for national liberatlon had
upheld throughout a turbulent century, of evarything lhey had done to defend both this movement and
Its values, of thelr obligation never to betray this noble herltage. Our people heeded all lhese calls.

By reason of the generoslly and the big hearts of the masses of our people, all of us have been able
{o sleep In peace, knowing that there will be no rlots in our streels, Because these consclous masses
know whalt they are aboul, the Truth and Reconcilfation Commlsslon was able to do s work enjoying
the cooperatlon of those who for ages had upheld the vision of a unlted humanity, In which each
would be one's brother and sister. These are an herolc paople whose greatest reward Is the liberation

of thelr country.
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Of them, Ihe TRC says: "Others did nol wish to be portrayed as a 'victiny'. Indeed, many sald
exprassly that they regarded thamselves Instead as soldlers who had voluntarily pald the prics of thelr
struggle...Many have expressad reservations about Ihe very notian of a ‘viclim', a term which Is felt to
denote a cerlaln passhvily and helplesshess... Military operatives of (he fiberalion movements
generally did not report violatlons they experlenced lo the Commisslan, although many who were
arrested experlenced sevars torture, This Is in all likellhood a result of thelr reluctancs to be seen as
‘victims®, as opposed to combatants fighting for a moral cause for which they were prepared lo suffer
such violations. The same can be sald for most prominent polllical aclivisls and leadership
figures... The Commission did not, for exampie, recelve a slngle Human Rights Violation statement

from any of the Rivonla rlalists."

Some of these, who had lo go through the torlure chambers of the apartheld regime {o bring us our
fiberly, are with us In this chamber taday. There are olhers who st on the balcony as visitors, who lost
thelr loved ones whom they pride as lfberators, and others who also suffered from represslon.

Surely, all of us must feel a sense of humdlity in the face of such selfless herolsm and altachment to
principle and morality, the asserlion of the nobllily of the human spirt that would be demeaned,
denied and degraded by any suggestion that these herces and herolnes are but mere 'victims', who

must recelve a cash reward for being simply and deeply human.

| know thers are some in this House who do not understand lhe meaning of what { have just sald.
They think | have sald whal | have sald lo avold the payment of reparallans io those whom the TRC
has ldentified as ‘victims', wilhin the meaning of the law.

Indesd, the TRC itself makes the gratuliaus comment {para 16, p 163, Vol 6} thal: "Today, when the
govarnment Is spending so substantial a partlon of lts budget on submarines and other military
equipment, It Is unconvinelng {o argue thal It Is foo financlally strapped to meet this minimal
(reparations) commilment,"

Apart from anything elss, the government has never presentad such an argument, Il is difficulf to
understand why the Commission decided {o make such a statement.

Elsewhere in Vol 6, the Rev Frank Chlkane, Direcior General in the Presldency and former General
Sacrelary of the South Afrlcan Councll of Churches, Is falsely reporied as having made a presentailon
{o the Amnesty Committee, which he never did.

He Is then sald to have told this Committes that he had participated In kliling peopls. We do nol
understand how this grave and Insuiting falsification found its way Into the Report of the TRC. We are
pleased lo report thal Archbishap Tulu has wrlllen to Rev Chikane fo apalogise for lhis inexplicable

account,

The poet, Mongane Wally Serofe teachas us: ‘to every birth its blood'. And so, today we acknowledge
the paln that attended the siruggle to glve birth fo the new life that South Afrlca has started lo enjoy.
In this era of Increased geopolilical tension, we dare celebrate as South Africans that we found home-
grown solutions that sat us on a course of reconsiruction and development, natlon-buliding,
reconciliation and peace among ourselvas.

At this fime, when greal uncertalnty aboul the future of our common world envelaps the globs, we
dare stand on mountain-fops to procialm our humble contribution to the efforts of humanity to build a
stable, humane and safer South Africa, and by exlension, a more stable, mare humane and safer

world.
Honourable Members;

If we should find correct answers lo the queslion, where to from here, we will naed {o remind
oursslves of (he objectives of the TRC from Ils very Incaption, so aplly captured in the preamble lo lhe
Promoflon of Natlonal Unily and Reconclljation Act:
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"...the Constitution of the Republic of South Afrlca, 1993 provides a historlc bridge betwaen lhe past
of a deeply divided soclety characlerlsed by strife, conffict, unlold suffering and Injustice, and a fulure
founded on the racognilion of human rights, democracy and peaceful co-exislence for all Sauth
Afrlcans, Irrespective of colour, race , class, bellef or sex;

“...the Constilution stales that the purstilt of natlonal unily, the weli-being of all South Afrlcan cltizens
and peace require reconclllation between the peaple of South Africa and the reconslruction of saciely;
"...ItIs deemed necessary to establish the tcuth in relation lo past evenls as well as the molives for
and circumstances {n which gross viclatlons of human rights have occurred, and (0 make the findings
known In order to prevent a repetllion of such acts In fulure;

"...the Conslitufion stales hat there Is a need for understanding but not for vengeance, a need for
reparation bul not for retallation, a need for ubuntu but not for victimisatlon®,

| am certain thal we are alf at one that lhe pursult of national unlly, the well-being of all South African
citlzens and peace, require reconcliiation among the people of South Afrlea and the reconstruction of

our soclely.

These are the larger and fundamental objectives thal should inform all of us as we work fo give birth
to the new Sauth Afrlca. The occaslon of the recelpt of the Repart of tha TRC should give us an

apporlunity to reflect an these matlers.

Bolh singly and collectively, we should answer the questlon how far we have pragressed In the last
nine years lowards the achlevement of the goals of natfonal unily, natlonal reconclllation and national
reconsiruction, Bath singly and colleclively, we have lo answer the question, whal have we
contributed to the reallsation of these goals.

These larger questlons, which stand al the heart of whal our country wiil be, did not fall within the
mandate of the Truth and Reconclilation Commlission. The TRC was therefore but an Important
confributor lo the achievement of the larger whole, occupying an impartant sector within the larger
process of lhe bullding of a new South Africa.

As staled in (he Acl, the TRC had to help us to eslablish the {rulh In relation {o past evenls as well as
(he motlives for and clrcumstances In which gross violations of human rights occurred, and lo make
the findings known In order to prevent a repetllion of such acls In fulure,

it had to help us to promote understanding and avold vengeance, lo extend reparation to those who
had been harmed and discourage retaliallon, to rely on the spiril of ubuntu as a deterrent against

victimisation.
The TRC has done lis work as was required, As slipulated in the TRC Act, we are here to make

varlous recommendalions fo our nallonal parliament, arising out of the work of the TRC,

As the Honourable Members are awars, lhere is a speclfic requirement in the law {hal parliament
should conslder and {ake declsions on mallers relating particularly (o reparations. It would fhen be the
task of the Exaecullve to implement thess declslons.

The law also provldss thal the nalional leglslalure may also make recommendallons to the Executlve
on other matters arlsing out of lhe TRC process, as it may deem (it

Let us now turn to some of the malor specific delalls that the TRC enjoins us lo address,

The first of thasa Is the matler of reparations.

Firs of all, an Integrated and comprehenslve response {o the TRC Report should be about the
continuing challenge of reconstruction and development: deepening democracy and the culture of
human rights, ensuring good governance and transparency, Intensifying economic growth and saclal
programines, Improving citizens' safely and security and conlributing to the bullding of a humane and

Just world order.
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The TRC also argues for systematic programmes lo project the symbollsm of struggle and the Ideal of
freedom. This relates lo such matters as academic and Informal records of history, remaking of
cullural and arl forms, erecling symbols and monuments that exall the freedom struggle, Including
new geographic and place names. The government accepls these recommendalions.

Speclal emphasis will canlinue to be pald {o rehabilitation of communlties that wera subjected lo
Intanse acts of violence and destruction. Experience galned with the projects In Kalorus In Gauteng
and Mpumalanga In KwaZulu/Natal demonsirates that greal pragress can be made In partnership
belween communitles and government,

Further, with regard to specific cases of Individual victims {denlified by the TRC Acl, government has
put in place and will intensify programmes pertalning to medical benefils, educalional assistance and
proviston of houslng and so on. Fram lime 1o time, Ministers have elaborated and wlill continue to
expallate on the Implementalion of these and other refated programmes.

The TRC has reported that about 22 000 individuals or surviving famllies appeared before tha
Commisslon, Of these, about 19 000 required urgent reparations, and virtually all of them, where the
necessary informatlon was avallable, were allended to as proposed by the TRC wilh regard to Interim

reparations,

With regard to final reparations, government wlli provide a once-aff grant of R30 000 to thoss
individuals or survivors designated by the TRC. This Is over and above other material commilments

that we have already mentloned,

Wa intend lo process these payments as a matter of urgency, during the current financlal year.
Combined with community reparations, and assistance through opportuniiies and services we have
referrad o earller, we hope ihat these disbursements wiil help acknowledge the suffering thal these
Individuals experienced, and offer some rellef.

We do so with some apprehenslon, for as the TRC tself has underlined, no one can attach monetary
value fo llfe and suffering, Nor can an argumenl be sustalned that the effarts of milllons of South
Afilcans to liberale themselves, were for monetary gain. We are convinced that, to the mliilions who
spared nalther life nor imb In struggle, there Is no bigger prize than freedom itself, and a conlinuing
struggle to bulld a betler life for all,

The second of the specific delalls in the TRC recommendalions perlains to the Issue of amnesly.
A crilical lrade-off contalned In the TRC process was between "normal” fudliclal processes on the one
hand, and establishment of the lrulh, reparations and amnesly on ihe olher.

Besldes the imperallves of managling the lransition, an imporlant consideration that had to be
addressed when the TRC was sel up, was the extent to which the new demacratic stale could pursus
legal cases agalns{ perpetralors of human rights violatlons, glven the resources thal would have to be
allocated ta this, the complexitles of astablishing the facts beyond reasonable doubl, the time It would
lake to deal with all the cases, as well as the bitlerness and [nslabiilly that such a process would

wreak on soclely.

The balanca thal the TRC Act struck among these competing demands was raflected in the nallonal
consensus around proviston of amnesty ~ In Insiances where perpelrators had provided the true facls
about partlular Incldents ~ and restoratlve juslice which would bs sffecled In the form of reparations.
Glven that a significant number of people dld not apply for amnesly, what approach does government
place before the natlona! leglsiature and the nation on this malter?

{.et us start'off by relteraling that there shall be no general amnesty. Any such approach, whether
applied {o specific categories of psople or regions of he country, would fly In the face of (he TRC
pracess and subtract from the principle of accountabliity which (s vilal not anly in deallng with the past,
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but also In the creation of a new ethos within our soclety.

Yet we also have to deal wilh the reallly that many of the participants in the conlflict of the past did not
take parl in the TRC process. Amang these are individuals who were misled by thelr leadershlp to
(reat the process with disdain. Others lhemsslves calculated that they would not be found out, slther
due lo poor TRC Investigallons or whal they belleved and slill bellsve Is too complex a web of
cancealment for anyone (o unraval, Yet olher operatlves expectad the political [eadership of the slate
Institutions o which they belonged to provide the overall context against which they could present
thelr cases: and this was nol to be,

This reality cannat be avolded.

Government Is of the firm conviclion thal wa cannot resolve this malter by setting up yst another
amnesly process, which in effect would mean suspending constliutional rights of those who were at
the recelving end of gross human right violatlons.

We have therefore left this malter in the hands of the National Directorate of Public Prosecutions, for it
to pursue arny cases thal, as Is normal practlce, it belleves deserve prosscution and can be
prosecuted. This work Is conlinuing.

However, as part of this process and In the natlonal Interest, the Nallonal Direclorate of Public
Prosecutions, working with our Inlelligence agencles, will leave lls doors open for those who are
prepared to divuige Informatlon at thelr disposal and lo co-operate In unearthing the lruth, for them to
enter Into arrangements that are standard in the normal executlon of justice, and which are
accommodaled In our leglslation,

This Is not a dssire for vangeance; nar would It compromise the rights of cltizens who may wish lo

seak justice In our courts. (
4

it1s critically important thal, as a government, we shouIEl conlinue to establish the truth about

networks lhat operated agalnst (he people. This is an obligation that attaches to the natlon's security

loday; for, some of these nsiworks stll pose a real or lalent danger againsl our democracy. in some

instances, caches of arms have besn relalned which lend themselves to employment in criminal

aclivity. .

This approach leaves open the possibliily for Individual cillzens to take up any grievance related to
human rights vialatlons with {he courls.

Thirdly, In each inslance where any legal arrangements are entered Into between the NDPP and
particular perpelralors as proposed above, the Involvement of the viclims wlii be crucial in determining

he appropriate course of aclion.

Relevant Deparlments are examining the practical modalities of dealing with this matter; and they will
also eslablish whsther speclilc leglslation Is required In this regard.

Wa shall also endeavour to explaln South Afrlca's approach on these mallers fo sister-governments
across the world, Our response lo any Judiclal matters from these countries will be handled In this
splrit and through the legal system. In this regard, we wish (o rellerale our call la governments thal
conlinue to do so, thal the maltreatment of former an(i-apartheld fighlers, based on the legal
definltions of an illegal regime characterised by the Unlted Nations as a crime agains! humanity,

should cease.

In the recent past, the Issue of litigation and civil sults agalnst corporations that benefited from the
apartheld system has sharply arlsen. In this regard, we wish {o relterate that the South African
Government is not and will not be parly to such {itigation.

N- G . lwa'
/j Nir~—



299

In addition, we consider it complelely unacceptable lhat matters that are cenlral to the fulure of our
counlry should be adjudlcated In foreign courls which bear no responsibiiily for the well-being of our
counlry and lhe observance of the perspectlve contained in our constilution of the promolion of
natlonal reconclliation,

While Government recognises the right of clilzens to inslitute legal aclion, Iis own approach is
Informed by the deslre {o Involve all South Africans, Including corporate cllizens, In a co-operatlve and
voluntary partnership lo reconstruct and develop South Afrlcan soclely, Accordingly, we do not
belleve that It would be correct far us (o Impose lhe once-off wealth tax on corporatlons proposed by

lhe TRC.

Consuitations are continulng with the businass communlty to examine additional ways In which they
can conlribute to the task of the reconstruction and development of our soclely, procesding from the
premiss that this Is In thelr own self-interest. In addition to Intenslfying work with regard to such tasks
as poverly eradication, and pragrammes such as Black Economic Empowsrment, encouraging bstter
Individual corporate soclal responsibllity projecls, Implementatlon of equily leglsiatton and the Skiils
Tralning Levy, we intend lo Improve he work of the Business Trust.

in this conlext, we must emphasise that our response lo the TRC has lo be integrated within the
tolalily of the enormous effort In which we are engaged, (o ensure the fundamentat soclal
transformation of our couniry. This requires that at all limes, we atlaln the necessary balance among
the varlous goals wa have lo pursue.

The TRC also recommends that what [t describes as (he beneliclarles of apartheld should also make
contributions to a reparallon fund. The government belleves hat all South Africans should make such
contrlbutions. In the pursult of the goal of a non-racial society, in which all Sculh Afrlcans would be
Inspired by a common patriotism, wa belleve that we should begln to learn to work together, unilting lo
address (he common natlonal challenges, such as responding to the consequences of (he grogs
violallons of human righis of which the TRC was selzed.

In this regard, | am certaln that members of aur government will be among lhe first lo make thelr
conlributlons to the reparatlon fund, desplte the facl that they stood on one side of the barricades as
we engaged In struggle to end the apartheld system.

Many In our country have called for a Natlonal Day of Prayer and Traditional Sacriffcs to pay tribute lo
those who sacrillced thelr llves and suffered during the difficult perlod of oppression and repression
whose legacy remains with us. The government accepts this suggestion and will consult as widely as
possible lo datermine the date and form of such praysr and tradlilonal sacriflce. This Is consistent with
and would be an appropriate response lo he proposals made by the TRG for conferences lo heal the
memory and honour those who were exectited,

We shall also continue to work In parlnership with countrles of (he sub-continent, jaintly to take part in
the masslve reconsiruclion and development effort that SADC has Identifled as critical to bullding a
belter life for all. The peaples of Southern Afrlca, Including the majorlly In Soulh Africa endured untold
privations and were subjected lo destabllisalion and destruciion of properly and Infrasiructure. They
all deserve tha speeding up of programmes of Inlegratlan, reconstructlon and development that
governmaents of the reglon have agreed upon.

Madame Speaker;
The Truth and Recongliiation Commission has made many detalled observations and
recommandations on structures and systems, which will be dealt with by refevant Ministers and

Departments,

For the purpose of reparations, the government has already established the Presiden{’s Fund, which
is now oparatlanal, and has, as we earller Indlcated, successfully dealt with the matter of urgent
reparations. Llke the TRC, we do hope (hat cltizens from all sectors will find [ within themselves to
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make a contributlon to this Fund. Most of the resourcas that have been allocaled for Indlvidual and
community reparatlons that we referred lo above wlll be sourced from thls Fund, over and above the
normal work of the relevant Depariments.

Woe concur with the TRC that intenslve work should be underlaken on the matter of monuments as
well as geographlc and place names, A Trust with the requisite infrastructure, headed by Mangane
Wally Serote has been set up to Implement the main project In this regard, which Is the construclion of
the Freadom Park whose constituent parts are the Memorlal, the Garden of Remembrance and the
Museum. This should start by the tenth anniversary of freedom In 2004,

The Natlonal Direclorate of Public Prosacullons and relevant Departments will be requested to deal
with mallers relating to people who were unaccounted for, post martem recerds and policy with regard
to burlals of unidentlfied persons. We would llke lo encourage all persons who might have any
knowledge of peaple sllll unaccounted for lo approach the Natlonal Diraclorate of Public
Prosecutions, the Soulh Afrlcan Police Service and other relevant departments.

The Deparlment of Juslice and Constilutlonal Developmant will monitor the Implementation of ali
these programines, and it wlli reporl to Cabinel on an on-going basls.

Whal we have Idenlified today, arising out of the reporl of the TRC, forms part of the panoply of
programmes {hal define the first steps in a Journey that has truly begun. South Afrlean soclely is
changing for the balter. Tha tide has turned and the people's contract for a belter tomorrow Is taking @

shape.
The goals we deflned for ourselves a decade ago, as we adopted the Interlm Conslitullon, fo pursue

natlonal unity, to secure peace and the well-belng of all South Alfrican cltizens, to achleve natlonal
racanciliation and the reconstruchion of our soclely, have not fully been realised, dasplte the progress

wa have made.

The sltuallon we face demands that none of us should succumb o the false comfart that now we live
In a normal soclely lhat has overcoma the legacy of the past, and which permils us to consider our
soclal tasks as mere business as usual.

Rather, It demands that wa continue to be Inspired by the determinatlon and vislon that enabled us to
achleve the transitlon from apartheld rufe to a democralic order In the manner that we did, it desmands
(hat we act logether as one people to address what are truly nattonal lasks.

Wae have (o ask ourselves and honestly answer simple questions.

Have we succeeded o creale a non-raclal socielyl The answer (o this queslion {s nol

Have we succeeded to bulld a non-sexist socletyl The answer to that questlon Is nol

Have wa succeeded fo eradlcate poverlyl Once mare the answer to lhat questlon Is nol

Have we succeeded fully to address the needs of lhe most vulnerable In our soclely, the children, the
youlh, people.with disabfiilles and the eldsrlyl Once agaln the answer to this questlon is nol

Without all this; it Is Impossible for us to claim that we have mel our goals of nalional reconcifiation
and reconstruclion and development. It Is nol possible for us to make the asserlion lhat we have

sacurad the well-bsing of all Sauth African cltizens.

The road we have Iravelisd and the advances we have made convey the firm messags thal we are
moving towards the accomplishment of the objectlves wa set ourselves. They feli us thal, in the end,
however long the road we stili have to travel, we will win.

In the larger sense, we were all victims of the system of apartheld, both black and white. Some
among us suffered because of oppresslon, exploitation, represslon and excluslon. Others among us
suffared because we were Imprisoned bshind prison walls of fear, paralysed by inhuman hellafs n our
raclal superlority, and called upon to desplse and abuse other human belngs. Those who do such
things cannol but dimlnish thelr own humanlty,
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To be lrue lo curselves as human beings demands hat we act together to overcome the legacy of
{his common and terrible past. it demands (hat we do indead enler into a people's contract for a beller

tomorrow,

Together wa must confrant the challenge of steerlng through a complex transition that demands that
we manage the historfcal faull-lines, without papering over the cracks, moved by a new and common

patriofism.,

It says (o all of us that we must honour those who shed thelr blood so that we can st together In this
Chamber by doing all the things that will make it possible for us (o say, this South Africa that we have
rebullt together, truly belongs o all who live in It

| am honoured to commend the Reporl of the Truth and Reconciliation Commission lo our Natlonal
Houses of Parliament and the natlon.

Thank you.
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MINISTRY1 JURTICE AKD CONSTITUTIONAL DEVELOPIMENT
REFUBLIC OF 80UTH ABRICA

Privatn Beg }276 Freish 0081 (@123 81ES 70102 Fard (0121316 (748
Prto BeE R250 Qod N 032D Telr (29}467 1500 Pexx {028 4675780

Adv Vusl Piliofi
National Directosr of Publio Prossoutions

Privete Bag X752
PRETORIA
0001

8 Rebraevy 2087

Desr Adv Plloll

Our disoussion it tha sbava matter on Tussdsy 6 Febeuary 2007 refers,

1 st edviss you at tha outsst tht the madia ertioles allegiug that the National
Prossouting Authority will §o ehead with prasstutions have caugfit me by surpsles, In
our diseussions you briefly mentioasd to yoe that the NPA will not bs going ahexd with
the prosecutions. As you bad underaken to adviss me in writing, I will appreciste it If
you cauld edvise me urgently on the matter 8 that there can ba cartuinty, .

I trust that you find the ebove itz ondég,
With warm regards

MRS BS MABANDLA '
MINISTER
HATIONAL DIRECTOR

N7

NATIONAT FROSECUTIRA RUTRIRTTS

Kiv/AlDS {s e murdurorﬁ Bring It to Justlas
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Cops up for epartheld orimes
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Cops up for apartheid crimes
2007.02-07 07195

Jan-Jan Joubert and Willem Jordaan
Capa Town - The nallonal prosecuting authority (NPA) has informed three securlly pollcemen thal they ara lo

be prosaculed for apartheld crimes.

Thess will be (he first prossculions since tha Truth and Reconciliation Commission (TRC).

The case Is relatad to altampls (o polson the Rev Frank Chikans, who Is now (ke direclor-general of the
prasldancy.

Beeld has the namss of the three securily police officars and has established that they have besn Informed by
thelr legal represeniative that the NPA Intends {o go ahead wlih prosecutions.

The mave paves (he way for prosecution of former minlsier of law and order Adriaan Viok and former chisf of
police Genaral Johan van dar Marws, who are balh fully aware of, end prepared far, whal will follow,

according fo sources.

Addresgs to fhe hatlon -
The NPA dld nat want lo confirm or deny that the proseculions were {o bagin.

In polllical clreles, speculation Is rile thal the planned prosecullons could open a horne!'s nast In the week of
President Thabo Mbeki's address {o the nallon,

The questlon of praseculing apartheld-ara crimes Is politically loaded, as some belleve lhat they're necessary
to concluda the TRC procass, while others feel they could deslroy reconclliallon.

it appears that members of the laller group could use high-lavel political prassurs to fry lo prevent
prosecullons,

In lerms of pollcy and the conslilutllon, the declslon to prosecuts lles vith the naitonal dlreclor of prosecutions,
advocale Vusl Plkoll, and not with tha government.

Quesllons already have besn asked In high clrclas aboul the agquanimily of [he NPA, and If well-known African
Nallonal Gongreas figuras who did not gel amnasty, would ba prosscuted.

One of the ANC members whosa amnesly appilcallon was lurned down was Thabo Mbekl, who appliad with a
number of other ANC members.

Viok was In the news recenlly when he washed Chlkane's feet to atong for the altempt fo polsan him whils he
was general secrslary of lhe South Alrican Councl of Churches.

The (hree securily pollcemen were connected lo lhe same plot fo kil Chikane.

Viok's slep was lauded last year by Mbekl, who added thal South ‘Africans should learn 1o lislen more clossly
{o each other across the boundaries of apartheld.

Viok did not wan! {o respond to rumours (hat he could be prosscuted, Van der Merwe also remalned sliant.

N/ ) 3/17/2015 10:35 PM
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, taprasanlelive of tha threa sacurlty policamen, sald the NPA {nformed him of thelr
-daclalon at the end of lest month.

He dld not want fo commenl.on any parlculars.

The latest svents follow the tabling In parliament last Januzry of & new prosacution palloy on aperiheld

¢rimes, among olhar (hings.

The victlm hes & say

[t includes a clauss that gives the NPA discrellon an whelher or nol to prosecute, if It is not In "lhe national

Interest”,

One of the faclors that musl b taken Inlo account Is whather the apartheld viclim wanls the prasaculion to go

ahsad,

Aheld...: l

in Chikene's case, he has Indicated thal he Is not Interastad In prosecution, but that he wants full disclosure

on the aftempt on his life.

He has also Indlcated that the govarnment is not Intsrasted in time-consuming prosaculions.
The NPA has Indloeled, neverihaless, that prosecullon will go ahead.

Beeld

3/17/2015 10:35 PM
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VP 4

Dossiere oor lelers se vergrype le al jare in
kluis ANC-leers ‘verdwyn’

Sonja CarstensPretoria

Dle polisle het nog niks gedoen om meer bewyse en getulenls te kry vir die mopntlike vervolging van
37 destydse lelers van dle ANC aan wie amnestle vir apartheldsmisdade geweler Is nie,

Rapport het die afgelope week uit onberlspelike bronne verneem dle pollsiedossiere wat twee
afgetrede polislelede vroeer saamgestel het, Is al jare toegesluit by dle hoofkantoor van dle polisle
se speurdienste. Dle bronne se name word op versaek verswyg weens die sensitlewe poste wat hulle
bekiee.

Volgens die bronne Is geen verdere ondersaekwerk na dle inligting In die dosslere gedoen nle,

Die dosslere Is vroeer verwyder uit 'n kluls In dle kantare van die direkteur van openbare vervolgings
{DOV} In Pretoria waar adv. Paul Fick, SC, hoof van dle vervolgingspan wat die vermeende
Boeremaglede aankla, die hoof was van ’n span wat verder ondersoek Ingestel het met dle oog op
moontlike vervolging.

Dle naslonale vervolgingsgesag (NV) het die ondersoeke Jare gelede weggeneem van Flck, Hy wou
dle afgelope week glad nle op vrae reageer nie,

Rapport verneem sedert dit uit Fick se kantoor verwyder is, Is dit toevertrou aan 'n span by die NV
wat dit verder moes ondersoek, maar wat welnlg aan die ondersoeke gedoen het,

Hlerna Is adv. Anton Ackermann, SC, In Junie 2003 aangestel as hoof van 'n eenheid wat onder meer
misdade teen dle staat moes andersoek. Ackermann was die aanklaer in dle Viok-Van der Merwe-
verhoar,

Genl, Johan van der Merwe, vaormallge polislehoof, het Vrydag gese “oorgenoeg getulenis” bestaan
teen dle ANC-lelerskorps oor hul betroklenheld by die landmynontploffing In 1995 waarin verskele
fede van dle Van Eck- en De Necker-gesin gesterf het,

In Junie 2004 het mnr. Sipho Ngwema, destydse woordvoerder van die NV, gesé nle een van die 37
lelers, onder wie pres, Thabo Mbekl, mnr. Jacob Zuma, komm, Jackle Selebl, polisiehoof, mnr. Linda
Mtl, vorige kommlssarls van karrektlewe dienste, en min, Essop Pahad kan vervolg word nle omdat
"daar eenvoudig nle genaeg getulenls Is om 'n klagstaat op te stel nie”.

Ngwema het destyds gese die NV weet nie wlé het wat gedoen of wie die opdragte gegee het nie,
“Indien die NV dit met die getulents tot sy besklkking sou doen, is dit net so goed dle vervolger
besluit oudpres, PW Botha of oudpres, FW de Klerk moet teregstaan weens voorvalle In dle
apartheldsjare waarvoor nlemand anders verantwaordellkheld aanvaar het nle,” was Ngweina se
waorde.

Mur, Dirk van Eck het reeds aangedul hy Is gereed om 'n kiag in te dien teen ANC-lelers wat nle
amnestle antvang het nle vir die aanval wat meer as die helfte van sy gesin ultgewls het.

Dle politieke omstredenheld oor vervolgings vir misdade uit die verlede sal ultbrel as die NV ’n
vervolging [nstel teen genl. Basle Smit, 'n voormallge hoof van die polisle se speur- en velligheldstak.
Een van die kiousules [n Viok en Van der Merwe se pleitoareenkoms dwing hulle om In 'n moontlike
verhoor teen Smit te getulg.

Rapport verneem Ackermann het vroeer skriftellk opdrag gegee dat dle polisie nog getufenis In dle
ondersoeke na die ANC-lelers moet versamel met die aog op moontlike vervolging. Maar die
afgelope week het dle polisie geweler om te sé of die opdrag nagekom Is en wat dle vordering
daarmee s,

Dlr, Sally de Beer, Selehi se woordvoerder, het navrae na dir. Phutl Setati, woordvoerder van
naslonale speurdlens, verwys.

“Dle polisie wil sy kommentaar oor dle saak voorhehou,” het Setatl gesé.
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scarstenss@rapport.co.za
} Viok en Van der Merwe vra Mbeki en De Klerk om In te gryp - bl. 14

Google translate:

Dosslers on leaders' abuses lay for years In safe ANC files' disappear*
Sonja CarstensPretorla

The police have done nothing to get more evidence and testimony for the possible prosecutlon of 37
farmer leaders of the ANC who amnesty for apartheid crimes were refused.

Report this week from Impeccable soutces learned that the police dockets that two retired police
officers have made earlter, for years locked up at the headquarters of the police's detective services,
The sources' names are wlthheld at the request because of the sensltive positions that they hold,
According to the sources, no further investigation Into the Information taken In the case files,

The dosslers were earller removed from a safe in the office of the Director of Public Prosecutlons
{DPP) in Pretorla Advacate. Paul Fick, SC, head of the prosecution team who accuse the alleged Boer
force members, the head of a team that further investigation instituted with a view to possible
prosecutlon,

The Natlonal Prosecuting Authority (NPA) has taken the examinations years ago Fick. He wanted the
past week dld not respond at all to questions.

Butchery since It was removed from Flck's office, [t was entrusted to a team at the NA that it had
Investigated further, but that did little to tnvestigations,

After this, Adv. Anton Ackermann, SC, was appolinted in June 2003 as head of a unit that had
investigated include crimes against the state. Ackermann was the prosecutor In the Viok Van der
Merwe trial.

Gen. Johan van der Merwe, a former police chlef, sald Friday "ample evidence” exlsts against the
ANC leadership over their involvement In the landmine explosion In 1995 In which several members
of the Van Eck- and the Necker family died.

In June 2004, Mr. Sipho Ngwema former spokesperson of the NPA, sald none of the 37 leaders,
Including Presldent. Thabo Mbekl, Mr. Jacob Zuma, Comm. Jackle Selebl, the police chief, Mr. Linda
MU, former commissioner of correctlonal services, and more. Essap Pahad can be prosecuted
because "there Is simply not enough evidencea for an indictment te prepare,".

Ngwema sald then that the NPA do not know who has what or who dld not give the orders,

"If the SA would do this with the evidence at its dlsposal, it Is as well the prosecutor decides former
president, PW Botha ar former presldent. FW de Klerk arraigned because of Incldents In the
apartheld years for which no one has accepted responsibliity, "was Ngwema's words,

M. Dirk van Eck has Indicated he is ready to file a complaint against ANC leaders not yet recelved
amnesty for the attack that wiped out more than half of hls famlly,

The political controversy over prosecutions for crimes of the past will expand as the NPA a
prosecution against Gen. institute. Basle Smit, a former head of the police detective and security
branch, One of the clauses of Vlok and Van der Merwe's plea agreement forcing them Into a possible
trial to testify against Smith.

Butchery Ackermann had earller Instructed In writing that the police have evidence in the
Investigation of the ANC leaders have gathered with a vlew to possible prosecutlon, But fast week,
the police refused to say whather the assignment s carrled out and the progress It.

Dlr. Sally de Beer, Selebl's spokesperson, referred questions to Dlr. Phutl RAF spokesman natfonal
detectlve refers.

"The police want his comments on the case reserved,” the RAF sald,

scarstenss@rapport.co.za

} Vlok and Van der Merwe asked Mbekl and De Klerk to intervene - p. 14 -
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htip://www.gov.za/national-prosecuting-authority-raj

National Prosecuting Autharity on Rapport article

on A Ackermann

21 Aug 2007

Response to atticle in rapport
21 August 2007

With reference to the statements attributed to Anton Ackermaunn SC in the
rapport of 19 August 2007, the National Prosecuting Authority (NPA) wishes {o
place on record the following:

* In May 2004, Bulelani Ngcuka, the then National Director of Public
Prosecutions, declined to prosecute the African National Congress (ANC)
leadership in connection with the conflicts of the past. A press statement
confirming this was released on 15 May 2004.

* Since that press velease the National Prosecuting Authotity and in particular
Ackermann has not directed any further investigation into this matter.

* Subsequent to the media report by the Rapport on 19 August 2007, and on
request by the National Prosecuting Authority, the South African Police Service
(SAPS) provided a copy of letter purporting to be written by Ackermann on 26
June 2006, to the National Prosecuting Authority, The NPA regards this lelter
as a forgery and has authorised an itnmediate investigation into the matter.

Contact person:
Tlali Tlali
Cell: 082 333 3880
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2B-AUF-2837 16348  FROM DEPRT OF JusTics: 10 6123349373

HINIETRY
JUBTICE AKP GORSTITUTIONAL QEVELOPME&!’F

REFUBUIC GF 80U'(H AFRI
Privity B2a ) LYE, Pradacs, 0339, Ti&:ftﬂt(!:‘ﬂm Fn: (dmmi‘?“
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Enq: Adv. K Simslaan .

VR Plkoll
Netlonal Dlrettor of Public Prossautions
Ofifce of the Natlanal Diredlor of Fublis Proeectitions

Privala Bag X 752
PRETORIA
oim

Dear Adv Plkall

BEETING OF THE SUB CONMITTEE OF THRE JCP3 CABINET COMMITTEE QN
POS5T TRC WATIERS

1. Lreferfo the discusslons In the sbove mesting of 23 August 2007,

2. You wl recall thet both you and the National Cotmisstonar, Mr. J Selsbl,
provided the sub-eommites wilh differant facts on tha Rapport arlcls
ragarding an glibged forgery of cerialn NPA dosumants,

3. You further canfimed thet you hava Instituted a thorough investigation Inlo
tha alleged forgary. [ was howsver nof advised of this declslon and tha basls

thereaf,

4, In tha course of thes discussion, il becams dlarr thet Mr, J Selabl was of the

view that there la po fruh In the Repport artlils, and ha preduced doouments
P thaf hdeed thdte &8 an lAvestigatian by the NPA on

8. It way suggasled at the mesting then that ff would ba usaful If you oould
respond la tha allegation thaf thers [s an Investigation &3 mentloned above,

Your urgent respanss would be highly apprsofated, Any Information that could ghed
light to ths [saues will alsa ba weleoms,

I fyust that you find tha sbave In order,

Youts sincera , e
s )RR N -.';",,uz. %4‘ 275

"s
M§ & S MABANDLA, MP' / “4}' hf A
Minlster for Justloe end Gonstitullonal Development | l T
Dutestg.08. &7 ; g

t)'.nu

.
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VEPTZ

Ref: NDPP/Kp

Minister B. Mabandla

Minister of Justice and Constitutional Davelopment
Momentum Bullding

cnr Prinsloo and Pretorius Strects

PRETORIA
29 August 2007

Dear Minister

MEETING OF THE SUB-COMMITTEE OF TRE JCPS CABINEY
COMMITTYEE QN POST TRC MATTERS |

1. | refer to your fax of 28 August 2007§

2, 1refer {o the meeting of the sub-commites of 23 August
2007, which | consldered to be most unpleasant, Despite the
Informallon | put before the committes, | am both surprised
and disappolnted to ses that | now stand accused of
misleading allernatlvely having lled to the sub-commities
membears,

3. | confimm that | stand by what | sald about the National
Commissloner of Pollce and the South African Police
Servica (SAPS).

4, | conflm and repsat the following:

4.1That | have Instructed that an Investlgation be carrled out in
respect of the forgery of the memo by Adv. Ackermann SC,

" 4.2 As borne by the atfachsd annexure and the numerous
communications ta the Minister, thers is no investigation by
the NPA or any of ig officlals against tha 37 ANC leaders
including the Presidant of this country, conrlrary to the
assertlons of the Natlonal Commissioner af Police, | glve the
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Minister the assurance that no investigations or decisions to
prosecute in these matters are done without my express
authorlzation as per the prosecution guidelines as they
pertain to the post TRC matters.

5. While | am not certain as to what the meaning of paragraph
4 of your letter s, it is, however, clear that my account of the
position as it relates to the NPA's handling of the post TRC
matters has been completely ignored.

6. Arising from allegations made by two police officers, as well
as a threat by a lawyer representing former Security Branch
members who were facing prosecution, my predecessor had
the material relating to the ANC leadership perused and
satisfied himself that there was no basis for the leadership to
be investigated, He also briefed your predecessor, as well
as members of the Office of the Presidency to this effect, In
my presence and in my capacity as the then Director
General of the Department of Justice & Constitutional
Development, all the police dockets stored at the Office of
the Director of Prosecutions: Pretoria were handed over {o
the police. These events all took place in early and mid-
2004. | confirm as well that the Minister was made aware of
all these facts as far back as December 2004 and | am
surprised that this issue is now resurfacing.

7. In view of all that is transpiring now, | request an urgent
meeting with the Minister, my Deputies and myself. Further, |
request an opportunity to appear before the National
Security Council to give a true account of this issue.

Kind regards

Adv. VP Pikoli
Natlonal Director of Public Prosecutions

Date:

2
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" .~ IRC COMMITTEE MEMBERS — _“/

NAME  |DEPT. | CONTACT No. [EMAIL N
Anton ' NPA ! 012-845 6474  arackermann@npa.gov. | '
 Ackermann (PCLU) | |z . .
Mthunzi | | NPA | 012-845 6398 ; mcmhaga@gga.gov.za |' |
| Mhaga : (PCLU) - | | 1 |
; Dr S | NPA | 012:845 6765 f msramaite@npa.gov.za | Conveno |
|Ramaite | (NSsp) | r |
Marlyn [ Justice 1 012-315 1730 1 ( |
Raswiswi | | 0826600463 | _ 4
[Yvome | NIA /-012-427 4498 Tﬂonnem@gg&govza T
| Mabule | | 0827872853 .
Philip /smvs 012-395 0063 / Jacobspe@saps.gov.za
)) JaCObS'
) _ { SAPS. I 0825745870 Ig@@m@@m
Lekalakala e
ian JNIA ( 012-4262602 bkoopech@ga.govza
0824168357 _H
NPA(DSO) .-012-845 6470 . atmngwenwe(@iipa:gov,
Mngwengw z_a J
NVE Ngidi | NPADSO) | 012-845 6401 | nvengidi@npa.gov.za
| fPRINCIPAL | 7
NPA(NDPP 1012-845 6758 T ' l 7
NPA f 012-845 6749 IJ r #
’ Presidency f012~3oo 5458 | J J
oY) - R N
- | DG fustice r 012-3151730 ; f
f_SzmcIane Lo | I o . .
ME 'NIZ | | ,
o Manziy - I
-‘ P
i '
) %, v S
i /
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ES OF TRC CO ITTEE 2 Octo 06

Members Present:

-1: Adv Vusi Pikoli (NPA)

2. Adv Kalyani Pillay (NPA)

3. Mr ME Manzini (NIA) S

4. Mr Loyiso Jafta (PRESIDENCY)

5. Mr Simelane (DG JUSTICE)

6.. Dr Ramaite * (NPA & Convenor)

7. Adv Anton Ackermann: (NPA)

8. Comm. Philip Jacobs (SAPS)

9. Mr Brian Koopedi (N1A)

10. Mr NVE Ngidi (DSO)

11. Mr AT Ngwengwe (DSO)

12. Ms Yvonne Mabuie (NI1A)

13, Ms Marlyn Raswiswi  (J USTICE)

14. Mr Josias Lekalakala (SAPS)

15. Mthunzi Mhaga (NPA)

Apologies :none  —— N)

AHM»Q COMMtkﬁ%r'eM&!‘ .

1. Opening Remarks by

the NDPP who gave a detajjed background of

the cases emanating from the conflict of the past with particular -
reference to TRC maitters, He indicated that the establishment of
the committee is derived from the policy guidelines which were
approved by parliament in December 2005 on prosecution of all
TRC matters. The NDPP had attended a meeting with DG's from
SAPS, NIA, justice and.a representative from the office of the
Presidency where it was decided that a committee should be -
established. Cases in possession of PCLU and SAPS have to be
identified and an update on their status js also required, SAPS has
to provide investigating officers for all cases identified for
prosecution. The NDPP emphasised the fact that he will decide on
each prosecution and not the committee, The role of the committee
will be to. make recommendations to the NDPP on each case,

Mr Manzini indicated that these cases need to be prioritised and the
process needs to be fast tracked.

Dr Ramaite indicated that there is a need for a task team of
investigators to work on thiese cases, .
The NDFP further indicated that Dr Ramaite is the convenor for
the committee and the PCLU wi[] report to Dr Ramaite directly,




n

L NRY, LUUOILUE . PCLY 27 12 8456337

185720

No. 2999 —p- 3

The meetirig was then closed after the NDPP asked the comumittee to meet
after the meeting with the Principals.

Committee Meeting

Dr Ramaite requested PCLU #nd SAPS to compile an audit report of all
cases in their possession and that the PCLU will take charge of
investigations being assisted by SAPS. The committee will then-deal with
all cases including matters that have been-closed by the PCLU. Mr Ngidi
indicated that committee members will not be rubber stamper to decisions
already made by the PCLU and he was supported by Mr Koopedi who
said they are prepared to go through volumes of records in all cases.

Mthunzi was then mandated to arrange a suitable date for the next
meeting. Indeed a date was arranged for the 25/10/2006 at the DSO

boardroom.

-
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